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Advocate tor the Petitioner  : MR M ITAHMIED

Advoeate for the Respondent : ASSTT.S.G.1.

BEFORE
HONOURABLE MR. JUSTICE MANASH RANJAN PATHAK
HONOURABLE MRS. JUSTICE MITALI THAKURIA

ORDER

Date: 16-09-2022

(M.R. Pathak, ))

Heard Mr. M. H. Ahmed, learned counsel for the petitioner and Ms. L. Devi, learned
Standing counsel appearing on behalf of Mr. R.K. Dev Choudhury, learned Assistant S.G.1. for the
respondent No. 1. Also heard Ms. A. Verma, learned Special counsel Foreigners’ Tribunal for the
respondent Nos. 3 & 4; Ms. K. Phukan, learned Government Advocate, Assam for the responcient
No. 2 & 5, Mr. A. Bhuyan, learned Standing counsel, Election Commission of India for the

respondent No. 6 and Ms. L. Devi, learned Standing counsel, NRC for the respondent No. 7.

2. This writ application has been filed by the petitioner being aggrieved with the
opinion/final order/judgment dated 21.12.2018 passed by the learned Member Foreighers’
Tribunal No. 1, Bongaigaon in FT. Case No. BNGN.FT/Case No. 936/2009, arising out of Ref.
IM(D)T Case No. 136/2003, whereby the petitioner/proceedee has been declared as a foreigner
of the stream of post 1971 advising the Superintendent of Police (Border), Bongaigaon to take all
necessary steps to apprehend the opposite party/proceedee, i.e., the petitioner herein ard o

keep her in Detention Camp till her deportation/push back in accordance with procedure,




directing further that the name of t , ’ R
g s that the name of the opposite party/proceedee concerned, 16 the petition f

herein s - e , 5
ein should be deleted, struck off from all beneficial schemes, it any, enjoyed und>r

Government Schemes forthwith curtailing all such benefits including deleting her name from Al

voter enroliments and advising Superintendent of Police (Border), Bongaigaon to make an enguiry
against the brothers, sisters and other family members of the petitioner.

3. The Court while issuing notice to the respondents on 06.05.2022 called for the records

of said ET. Case No. BNGN.FT/Case No. 936/2009 from the Foreigners' Tripunal No. L,

Bongaigaon and passed an interim order observing that — if in the meantime, the petitioner, if r ot

arrested, may not be arrested. However, the petitioner shall appear before the Superintendent of
thin 15 days from the said order (06.05.2022), who may obtan

Police (Border), Bongaigaon Wi
mentation as required under the Rules from the petitioner “or

necessary information and docu

securing her presence. On such appearance, the petitioner shall furnish a bail bond of Rs.5003/-

(Rupees Five thousand) with one local surety of the like amount to the satisfaction of the said

authority, where after, the petitioner shall be allowed to remain on bail. The concerr ed
Superintendent of Police (Border), Bongaigaon shall also take steps for capturing the fingerprints
of poth hands and biometrics of the iris of the petitioner. The petitioner shall also not leave the

jurisdiction of Bongaigaon District without furnishing the details of the place of destination and

necessary information including contract number to the Superintendent of Police (Bordar),
Bongaigaon.
4. The Registry received the relevant records from the concerned Foreigners’ Tribunal and
have perused the same.

5, Brief facts of the case is that initially the Superintendent of Police (Border), Bongaigaon
on 03.04.2008 forwarded the case under Reference No. 136/2003 to the I.M.(D) Tribunal,
Bongaigaon during the force of the IM(D)T Act, 1983 for a decision/opinion as to whether the

pctitioner/proceedee is an illegal migrant under the said 1983 Act or not.

6. Subsequently, in view of the Government Notification No. PLB 101/2005/116 dated
19.07.2005, the said case was transferred to the Foreigners’ Tribunal No. 1, Bongaigaon for a
decision as per the provisions of the Foreigners Act 1946. Accordingly, it was registered before
the learned Member, Foreigners' Tribunal No. 1, Bongaigaon as ET. Case No. BNGN/FT/Case No.
936/2009 and notice in the said FT. case was issued on 27.09.2012 to the concerned proceedee,

i.e., the present petitioner, namely, Mustt. Adori Khatun, daughter of late Sohar Ali, wife of Md.
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Nizamuddin, Village- No. 6 Jamboha, Police Station-Manikpur (Gerukabari Outpost), Districts
Bongaigaon through the process server. The petitioner appeared before the sald lribunal on
29.11.2012 and she on 11.03.2014 filed her wrilten statement in the said matter before 1€

Tribunal with various documents,

7. Thereafter, the matter was fixed for examination of documents. But as the petitior er

remained absent without steps before the Tribunal on many dates, therefore, the Triou 3l
proceeded to decide the matter ex-parte. As the petitioner subsequently appeared in the matter,
the Tribunal on 14.06.2016 considered to grant a last chance to the petitioner and fixed fne

matter for evidence and hearing of the case.

8. The petitioner on 08.08.2016 submitted her affidavit-in-evidence and the Court fixed 'he

matter for cross examination and hearing of the case.

9. The petitioner on 09.01.2017 submitted certain new documents, i.e., Jamabandi and vcer
lists that were not submitted with her written statements, that were received under objection.

The Tribunal accordingly by order dated 09.01.2017 fixed the matter on 24.03.2017 for cross-
examination and hearing of the case.

10. In between, the petitioner remained absent with steps and also without steps. On
' 09.08.2018, the petitioner appeared in the matter engaging a new counsel and on his prayer, ‘ne
Court granted him time, fixing the matter on 01.10.2018 for cross-objection/argument/order. On
01.10.2018, the new engaged counsel submitted application that the petitioner desired to
-ommunicate with her newly engaged advocate to conduct the said matter before the Tribunal

and that prayed for necessary order. However, the Tribunal rejected the same and fixad,
01.11.2018 for necessary order.

11.  On 01.11.2018, the petitioner remained absent before the Tribunal and the counsel for the
petitioner prayed for adjournment of the matter as the proceedee was suffering from med cal

allment which the Tribunal considered and fixed on 14.12.2018 for cross-objection, argument and
order.

12. On 14.12.2018, the petitioner remained absent but the counsel for the petitioner prayed

for another date which was rejected and the matter was fixed on 21.12.2018 for necessary orcer.

13. On 21.12.2018, the petitioner remained absent before the Tribunal without steps and even
on calling by name.
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Accordingly, the Tribunal passed the impugned opinion on the basis of the documents She
submitted along with her written statement.

14.

15. While considering the matter, the learned Tribunal observed that the matter vas fixed for
Cross examination and hearing since 08.08.2016 and sufficient opportunity was given to the
present petitioner/proceedee but the proceedee concerned on various pretext dragged her cese

and finally the opinion/final order/judgment was passed on 21.12.2018.

16.  The main contention of the petitioner herein is that she lost the contact number of rer

counsel and the case number written in a small piece of paper while working in a brick factory
and that she could not contact her engaged counsel to know the dates so fixed. Petitioner sta‘2d
that she was not aware about rejection of her prayer on 14.12.2018 and fixing of the matter on

21.12.2018, as she lost the contact number of her engaged counsel.

17.  Petitioner stated that on 30.03.2019, she personally met her engaged counsel and came to

know about the impugned order dated 21.12.2018 passed in FT. Case No. BNGN/FT/Case ic.
936/2009 declaring her to be a foreigner of the stream after 25.03.1971 and after obtaining "he
certified copy of the said order dated 21.12.2018 through her engaged counsel filed the pres=nt
petition on 26.11.2019.

18.  Petitioner stated that her case before the Tribunal was not represented properly for wrich

the impugned opinion dated 21.12.2018 was passed and had her case been presented well before
the Tribunal, the adverse opinion would not have been passed against her by the concerned

ribunal on 21.12.2018.

19.  Hence, the petitioner has prayed to quash the impugned opinion dated 21.12.2018 passed

by the learned Member, Foreigners Tribunal No. 1, Bongaigaon in ET. Case No. BNGN/FT/Case

No. 936/2009 and to remand her case back to the concerned Foreigners Tribunal enabling he- to
contest the matter accordingly.

20.  Heard the submissions of the learned counsels for the parties.

21. From the records, we have seen that the petitioner was present on 09.01.2017,

79.04.2017, 17.07.2017, 18.09.2017, 27.11.2017, 22.01.2018, 03.05.2018, 13.06.2018 and

09.08.2018. Though, she was absent on 01.10.2018, 01.11.2018 and 14.12.2018, shc was
represented by her engaged counsel.

22.  On 14.12.2018, her engaged counsel submitted an application for fixing of the casc on

/7
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another date which was rejected by the learned Iribunal and was fixed on 21.12.2018 for
necessary order. Petitioner stated that she was not aware of rejection of the application of her
counsel dated 14.12.2018 as she lost the contact number of her counsel. Consequently, tie
pelitioner was also not aware of the fixing of the said case before the Tribunal for necessary e
on 21.12.2018, and also about the impugned order dated 21.12.2018 which she could came
know when she met her engaged counsel on 03.03.2019.

23.  We have seen that the petitioner has already submitted her written statement, relevent

documents, evidence-in-affidavit before the Tribunal and the matter was fixed for crcss

examination, argument and order of the case.

24. After hearing the learned counsels for the parties and considering the entire aspect of Lhe

matter, we are of the opinion that the petitioner is entitled for a chance to prove her citizenship.
For that purpose, we propose to remand the concerned FT. Case No. BNGN/FT/Case !lo.
936/2009 back to the learned Member, Foreigners Tribunal No. 1, Bongaigaon for necessary

consideration of the case from the stage of cross objection.

25. Consequently, the impugned opinion/final order/judgment dated 21.12.2018 passed by

the learned Member, Foreigners’ Tribunal No.1, Bongaigaon in FT. Case No. BNGN/FT/Case No.
936/2009 is set aside and quashed.

26. We accordingly direct the present petitioner/the proceedee concerned, namely, Mustt.

Adori Khatun, daughter of late Sohar Ali, wife of Md. Nizamuddin to appear before the learned
Member, Foreigners’ Tribunal No. 1, Bongaigaon in said in FT. Case No. BNGN/FT/Case No.
936/2009 [arising out of Ref. IM(D)T Case No. 136/2003], within a period of six weeks along with
the certified capy of this order and on the date of her said appearance in said FT. Case No.
BINGN/FT/Case No. 936/2009 as directed above, the petitioner shall appear for the purpose of ner
cross objection in the said F.T. Case. The learned Member, Foreigners' Tribunal No. 1, Bongaigon
accordingly, shall consider the matter enabling the petitioner to adduce evidence in support of her

claim and/or to discharge her burden as envisaged under Section 9 of the Foreigners’ Act 194¢.

27. Since this order has been passed in presence of the learned counsel for the petitionet no

formal notice need to be issued to the petitioner in said FT. Case No. BNGN/FT/Case No
936/2009.

28. It is made clear that failure on the part of the petitioner to appear betore the said
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rs Tribunal No. 1, Bongaigaon in said I.T. Case No. BNGN/F r/Case No. 936/2009, 75
learned Member, Foreigners’
er/judgment d
aid FT. Case No.

| oreigne
directed above on the dates so fixed by the

Bongaigaon in the said FT. Case, the earlier opinion/final ord

Tripunal NO. [,

ated 21.12.20 8

passed by the learned Member, Foreigners’ Tribunal No.l, Bongaigaon In 5

BNGN/FT/Case No. 936/2009 shall stand automatically revived.

With the above observation and direction, this writ petition stands disposed of.

NGN/FT/Case No. 936/2009 to the

along with a copy of this ardcr.

29,
30. Registry shall return the case record of F.T. Case No. B

learned Member, Foreigners’ Tribunal No. 1, Bongaigaon forthwith

JUDGE JUDGE
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