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[M. H. Beg, C. 1, Y. V. CHaxDRACHUD, P. N. BHAGWATI,
V. R. Kristna IVER, N. L. UnTWaALIA, 5, MuRTAZA FazaL ALL
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Constiimtion of India Aricles 14, 19 (1) (a) and 21—Personal  liberty—
Whether right to go abrood is part of personal (Tbertyv—Whether a faw whick
tomplies with Article 21 has still to meer the challenge of Article 19—~Naoiure
and amblt of driicle 14—Jadping validity with reference fo direcs and inevitable
eflect—Whether the vight wider Article 1901} (a) haz eny geographical Fmitation,

Pagsports Acr, 1967—S8z 35610030 (ch, 1005)—Whether s 10(3)(c) f
violaiive of Aericles 14, 1901) (a) (b} & 21—Crronnds for reéfusing fo grimt
passpori—Whether the power o impound pasipori arbitrary—"in general public
Pterest” if vagie,

Principles of Natwral Tusitee—Whether applies only o guasi judiclal orders
or applies 1o adminfiieoiive orders affecting rights of citizens—When satule
slers whether can be impled—Dyry 1o act judicially whetlier can be gpelt ong=—
In wrgent coses whether principles of natirel justice can apply.

The petilioner was issued a passport on Juge |, 1976 under the Passport Act,
197,  On the dth of Joly 1977, the petifoner  recoived a letter dated 2nd
July, 1977, from the Regional Passport CHiicer Delhi imtimating 1o her that it was
decided by the Government of Indin 1o imgound her passport under s, 10{3)(c)
of the Act “in public interest”.  The petitioner was reguired 1o surrender her piss-
port within 7 days from the receipt of that lesier, The petitioner immediately
sddressed @ belter to the Regronal Passport Officer requesting him (o famish a
copy of the statement of ressons for muking the order s provided im s LO{F).
A reply was semt by the Government of Todia, Ministry of Exiernal Afllairs on
oth July I977 staling fmver glip that the Government decided “in the inierest of
the peneral public” oof to fernish her copy of the stafement of reasons for the
making of the order. The petittoner therewpon filed the present Writ Petition
chullenging aciion of the Government in impounding her passport and declining
ty pive feasons for doing so. The Aol was enscled on 24-4-67 in view of the
decwian of this Court in Sabwasr Sieclh Sawfiney's case,  The position  which
ohrained prior 0 the coming into force of the Act was that there was no law regi-
lating the issue of poesports {or leaving the shores of India apnd going abroad. The
igsue of pEsspowt was enficely within the unguided and unchonneiied discretion
of the Excomtive. In Sofwanf Simgh's cuse, this Court held bv a mapority that
the expression ‘persoaal liberty” im Article 21 takes in, the righi of [ocomotion
and travel! abroad and under Art. 21 no person can be deprived of his right o
go abroad except according to the procedure established by law. This decision
wis wecepled by the Porlisment and the infirmity pointed oot by it was set right
by the enactment of the Pagsports Act, 1967, The preamble of the Act show:
that it was enacted to provide for the isue of passport and travel documents
to regniate the departure from Indin of citizens of India and other persons and
for incidenta) and ancillary matters.  Section 3 provides thet no person shall
depart from or attempt to depart from India weless he holds in this behalf a
'-'-’lhdl pAISpOTE OF travel docoment, Section §5(1) prowvides for imaking of an
application for issue of o passport or travel document for visiting foreign country.
Suh-section {2} of seclion 5 says that on receipl of such ap tion the Pass-
nort Authority. after meking such enguiry, if any, as it may consider necessary,
shall, by order in writing, issne or refuse (o fsue the passport or travel document
of make or refuse lo make that pessper or trovel document endorsement in
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respect of one or more of the foreign countries specified in the application,
Sok-section eSH-J reguires the Passport Autharity where it cefuses to issue the pss-
port or travel document or 10 Make wny endorsement to record in writing & brief
statement of its reasons for meking such order. Section 6{1)} lays down the
rounds on which the Passport Authority shell refuse to make an endomsement
or visiing any foreign country and provides that on no other ground the endorse-
ment shall be refused. Section 6(2) specifes the groumds on which slone and
on no other grounds the Passport Authority shall sefuse to fssue the Passport o
travel document for visting any foreign country and amongst various grownds
sef out there the Tast is that in the opinion of the Central Government the {ssue
of passport or travel document 1o the applicant will net be in the public interest
Sub-section 1) of section 10 empowers the Passport Authority to vary or can
cel the endorsement on a passport or travel docoment of to vary or cancel it oo
the condifions subfect 10 which a pessnort or fravel document Bos besn issues
kaving regard fo, fufer olfa, the provisions of g, B(1) or any notification pode
g 19. Sob-section (2} confers powers on the Passport Authority to vary o-
cancel the conditions of the passport or travel document on the application o
the holder of the passport or fravel document and with the previous approval
of the Central Government.  Sub-section (3) provides that the Passport Autho-
rity mav impound or cause to be impounded or revoke o passport or travel de-
enment on the grounds sef ouf in cl. fa) to (k). The order impounding the
passport in the present, case, was mode by the Central Governmient under ¢l (<)
which reads ns follows —

*rc) 1F the passport authority deems i mecessary $0 fo do in ﬂ'lﬂ
interest of the sovereignly and integrity of India, the security of Imdia,
friendly relations of India with the foreign covntry, oF In the inlerests
of the general public.”

Subsection (%) requires the Passport Authority impounding or revoking a posi-
port or trivel document or varying or cincelling an endorsement made opon it
to recard in writing & bricf statement of the reasons for making such order ard
furnish 1o the holder of the peagioct or travel dm:pm.gnl on -:leman_:l a cony inf
the same, unless, in any case, the Passport Authority s of the opinion that it
will not be in the inferest of the sovereipnty and integrity of India, the securiy
of Tndin, friendlv relations of India with any foreipn country, or in the intercst
of the geperal public (o Morpish such a copy. The Central Government declin
to furnish a copy of this statement of reasons for Ll:npunmmﬂin\g| the passport of tie
petitioner on the mrownd that it was not in the interest of the general poblic fo
furnish such copy to the petitioner,

The petitioner comtended,

1. The right to go sbroad i parl of “personal liberly™ within the meaning
of that expression as used in Art. 21 and no one can be deprived of this right
except acconding to the procedure prescribed by law. There is no procedures
pregcribed by the Passport Act, for impounding or revoking a Passport. Fien
if some procedure can be traced in the said Act it i woreasonable and arbitrury
in aa much as it does not provide for piving an opportunity to the holder of he
Passport to be heard against the making of the onder.

2, Saction 100310} is violative of fundamental rights pusranteed under Ardi-
cles 14, 19710 (a) and (g) &nd Z1.

1, The impugned order is made in contravention of the mles of natoral jasice
and is, therefore, rull and void., The impugned order has effect of placing an
unressonable restriction on the right of free speech and expression guarantced
o the petitioner wnder Article 19(1)(a) as also on the right to carry on the
profession of a journalist conferred under Art.  19(1){z).

4, The impupned order could nat consisténtly with Asticles 19(1){a) and
fg) be passed on a mere information of the Central Government that the are-
BETCE -::ul'nrlur' petitioner i likely to be requeired in connection with the procesdings
tefare the Commission of Tnguiry.
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5 In order (hal & passport may be impounded under s 10(3){(c), public
inferest must actpally exist in present and mere likelihood of imferest
arising in fnture would be mo ground for impounding the passport,

&. Tt was nol cosrect to say that the petitioner was likely 1o be required lor
giving evidence before the Shah Commission.

The respondents denied the contentions raised by the petitioner,

Beg, C. 1., (Concurring with Bhagwati, I.)

I. The right of travel and to go outside the country is included m the right
to personal liberty, [643 (7]

Satwani Singh Sewhaey v, v Ramorathnam Asisiami  Passport  Officer,
Government of Indig, New Delld & Ore. [1967] 3 SCR 52§ and ?;ﬂfﬂk Singh
v. Srare of P, & Ors [1964] 1 3CR 332 gelied on.

2, Artidde 21 though framed as lo appear as a shield opcrmﬁ_ negalively
against executive encrowchment over something covered by fhat shield, B the
Jegal récognition of both the protection or the shield as well as of what it pro-
tects whuﬁ"uﬁ beneath that shield. [644 R]

A. K. Gopglan v. Srare of Modras, [1950] SCR 88 and Addiiomal Digtrict
Magistrate, Jabalpur v. 8. 8. Shukla [1976] Suppl. SCR 172 @ 327 referred to.

Haradkan Saha v, The Sraie of Wesr Bergal & Ors. [1975] 1 SCR 778,
Shambha Nath Sarker v, Sware of Went Bengal [1973] 1 50K, 856 and R C
Cooper v. Unioh of Trdia {1973] 3 SCR 530 referred to.

3. The view that Articles 19 and 21 constitute watertight compartments has
besn rightly over-ruled, The doctrine thal Arficles 19 and 21 protest or regulate
flows in different channels, was lald down in A. K. Gopalan's case in a context
which was wgafiﬁermt from that in which that approach wes displaced by the
counter vicw the constitution oiust be read as an integral whole, with possi-
ble overlappings of the subject matter of what is sought to be protected by ita
varions provisions, particularly by articles relating to fundamental rights. The ob-
servations o A, K. Gopalan's case thal due process wilh regard to law relating
1o preventive detention are to be found in Art. 22 of the Constitution because it
iz a seff-comdained code for laws, That cbhservation was the real retie decldeadi of
Gopalen's case. Other observations relating to the separability of the subject
matters of Art. 21 and 19 were mere obiter dicta.  This Court has alresdy held
in A, D. M. Jabalpur's case by reference to the decision from Gopalan's case
that the ambit of personal liberty protected by Art 21 is wide and com-
prehengive.  The questions relating 1o efther deprivation or restrictions of per-
sonal liberty, concerning laws Talling outside Art, 22 remain really unanswered
by the Gepalon's case.  The field of "due process’ for cases of preventive deten-
tion is fuly covered by Art. 22 bt other parts of thai fisdd not covered by Art
22 are ‘i&um;ji:umd by ite specific provisions. In what may be called wnocen-
pled portions of the vast sphere of personal Hberty, the ntive &5 well as
procedural laws made to cover them must satisly requirements of both Arts,
14 and 1% of the Constitotion, (646 E-FI, 647 B-I, 644 A-B|

Articles dealing with dilferent Mundamental rights contained in Part I of the
‘Constitation do not represent entirely separate streams of rights which do ot
mingle al many poimis. They ore all perts of an integrated schema in the
Constitution. Their walers must mix to constitute that piand Row oo
and impartial justice (social, economic and E:ﬂilir:a!-], freedom (not only of
thowsght, expressior, belief, faith and worship, but alse of associafion, movement,
vocation or occupation as well as of zcqguisition and possession of reasonable
property), or equality (of status and of opportunity, which imply absence of
unreasonable or unfair discrimination between Individuals, gromps and classes),
and of fraternity (assuring dignity of the individunl and the unity of the nation)

=—
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which our Copstiiubion visualises.  Isolution of verious sspects of human free-
dom, for purposes of their profecton, is neither replistic nor beneficial but would
defeat very objects of such profection.  [648 B-D3]

Blackstone's theory of natoral rights cannol be rejected as tolally irrelevant.
If we have advanced today towards higher civilization and in 2 more enlightencd
erd we cannot Iai behind what, at any rafe, was the mesaing given to ‘personal
liberty long age by Blockstone. Bath the rights of personal securily and perio-
nal likerty recognised by what Blacksione termed ‘natural 1law” are embodied in
Art 21 of the Couwstitution, [649 A-C, 6530 H, 951 A-R|

A D M. fabalpir vy, 5.5, Shuida [1978) Supp, S.CE 172 relied on.

The paturad Jaw rights were meant to be converled inte cur constitutionally
recepnised fundamental rights so thet they are to Be found within i amd oot
outside it. To teke & contrary view would mmvolve u conflict between matural
law and pur constitutional Jaw, A diverce bebwecn natural law and our consil-
tutionsl Taw would be disastrous, It would defeat onc of the basic purposes of
our Constitution, {652 B-C]

The total effect and not the mere form of a resiriction would determine which
fundamental ripht is reslly involved in a particolar case and whetber a restrichion
tpon its exercise is reascnably permisaible on o the fucts and circomstances of
that case. [632 H, 6353A]

If rights under Art. 19 are rights which inhere in Indian citizens, individuals
carry these inheren! fundamentsl constiiutional rights with them wherever they
go, in so far as our law applics to them, because they sre part of {he Indian
National just a5 Indian ships. flying the Indian flag are deemed in international
lzw io he Boating parts of Indian territory.  This analogy, however, could not
be pushed too far becavse Tndian citizens, on foreign tervitory, are only entitled
by wiree of their Indian Nationality and Passporis to the profection of the
Indian Repoblic and the assistance of ifs Diplomatic Missions nbroad. They
cannot claim lo be governed abroad by their own constitutional or personal
laws which do nol operate outside India, [653 A-C]

In order to apply the test contnined in Arts. 14 snd 19 of the Constitution we
have to consider e objecis for which the exercise of inherent rights recognised
by Art 21 of the Constitution are restricted =5 well as the procedure by which
these restrictions are sought to be Imposed, both substantive and procedural laws
and actions taken wnder them will have to pass the test impased by Arns. 14
and 19, whenever facts fustifving (he invocation of either of these Articles may
be disclosed, for example, an internabional singer or dancer may well be able o
complzin of an wniostifiable rettriction on professional activity by denial of a
passpott.  Tn sich a case, violuthon of both Arts. 21 and PR{1){g) may be
put forward making it neeessary for the authosities concerned o justify the res-
triction imposed by showang satizfaction of fests of validity contemplated by
ench of these two Articles. (831 F-H)

The tests of teason and Justice cannol be abstract. They cannot be divorced
from the needs of the nation. The tests have Lo be pragmelic olherwise  they
wonld cease to be reasomable. The discretion left to the authorly to impound
o passport in pulblic ioterest cannod invalidafe the law itgelf. We cannot, out of
fear, that smch nower will he misused, refuse w0 permit Parliament to entrost
sven such power to executive suthorities as may be absolpiely vecessary fo carry
ant the parposes of o vitlidly exercisable power. Tn matters such as, prant, suos-
pension, impounding or cancellation of pasparts. the passible dealing of an
individoal with nationals and nuthorities of other States hove [0 he considered.
The contemnlated or possible sctivities abroad of the individoa]l may have to be
iaken irfo sccount. There may be guesions of nationel =afety sed welfare
which trorecend the importance of the individoals inherent vight o mo where he
ar she pleases to po. Therefore, the gprant of wide diseretionary power to the exe-
cutive aumhorities cannot be considered as unrensonable ver there must be proce-
dural safegnards 1o ensure that the power will not he wsed for purpoaes extra-
meams o the grant of the power. The proceduoral proprieties must be insisted’
upon. [654 A-El
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A bare look at the provisions of s 10(3) shows that each of (he orders
which could be passed wnder 5. 1003){a} and (b} regquires a satisfaction of the
Passport Authority on cerfain objective conditions  which must exist in o case
before it phsses an onder to impoumd A passport or a travel documenr.  Tm-
pounding of revocation are placed side by side on the same footing in the pro-
vistons,  [654 G-H]

It is clear from the provisions of the Act that there is o statotory right also
acguired. on fulfilment of the prescribed conditions by the holder of a passpon,
that it should continee to be effective for the specified period so long a8  no
ground has come into existence for either ifs revocation or lor lmpounding it
which amounts 10 a suspension of it for the time being. Tt & true that in a
proceeding wnder Art. 32, the Coort is concerned only with the enforcement of
fundamentzl constitutiona] rights and not with any stotutery righls apart from
fundamentzl rights.  Article 21, however, makes it clear that viclation of ol law
whether statitory or of any other kind 15 itself an infrinpement of the guacantecd
fundamental right. [655 B-D]

The orders under =, 10{3) muwst be based wpon some material even if tha
meterigl concerns in some cases of reasonable suspicion arising from certidr
credible assertions made by reliable individoals. In an emergent situation, the
impotnding of a passport may become necessary without even giving an opporin-
mity to be heard against sech o step which could be reversed after an opportunity
is_given to the holder of the passport to show why the step was UnNECEssary.
However, ardinarily no passport could be reasonably either impoandsd or revoked
withouwt giving a prior opportanity o is holder fo show canse against the pro-
posed action.  [BESD-E]

It is wellsettled that even when fhere s no specific provision in g statufbe
or tales made thereunder for showing cause against action nronpaed to he faken
agzinst an individual. which affects right of that individual the dutv [0 give
ressonable opportonity to be beard will be implied from the natore of the fune-
tion to br performed by the sufhaority which has the power fo take punitive or
damaging acilon.  [65% ]

Srate of Origg v, D, (Migt) Birapand Dol & Ove, ATR [1967] 8C 1269 @
1271 relied on.

Cooper v, Wandweorth Bourd of Works, [I863] 14 OB (M. &) [80
guoted with approval.

An order impounding a passport st be made quasi-jodicially,  This was wol
done in the present case. Tt caanol be said that a good enough reason has been
shown to exist for impounding the passport of the petitioner. The petittoner had
no opportunity of showing that the ground for impounding it given in this Court
either does not exist or has no bearing on public interest or that the public in-

terest can be belter served in some oiber manner.  The order should be quashed ™

and the respondent thould be directed to give an opporfunity to the petitloner
1 shaw camse against any proposed action on such gronnds as may be available.

[656 E-G]

There were no presing grounds with regard lo the pelitioner ihat the imme-
dinfe acfion of impoonding ber passport was called for. The rather cavalier
fashion in which the disclosure of any reason for impounding of her passporl
wig denied [0 the redilioner despite the fact that the only reason zaid to exist is
the possiblity of her Being colled to give evidence before o Commission of Tn-
guiry, Such a ground fs not such as to be reasonably desmed to necessitate its
concealment i public inferest. (656 G-H)

Even executive authorities when taking administrative action which invalves
any deprivation of or restriction on inherent fondamental righfs of citizens muost
take care to see that justice is not only done bnt manifestly appears to be done,
‘They have a duty fo proceed in & way which s free from even the appearance of
arbitrariness, unreasonzbleness or unfaimess. They have to act in a manner
which iz patently impartial and meets the requirements of natoral justice,

(657 A-B)

D
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{
As the underiaking given by the Attorney General smounts to ao offer to
desl with the petitioner justly and fairly after informing her of any ground that

may cxist for imguﬂdrng her passport, no further action by this Copurt §8°

C-Dy

The impugned order must be guashed and Passport Authorities be directed
to return {he passport to the petitioner. Petition allowsd with coss.  [65T T

tecessary. [657

Chandrachud, F. {concurring with Bhagwati, 1.}

The power to refuse to disciose the reasons for impounding & passport is of
en exceptional nature and it cught to be exercised fairly, sparingly and only
when Tully justified by the exigencies of an uncommon situation,  The reasons if
disclosed, open to judicial scrutiny for ascertaining their nexus with the
order Impoun g the passport, the refusal o disclose the reasoms wouold also
be open to the scruting of the court; or else the wholesome power of a dispas-
sionate judicial exomination of execulive orders could with impunity be et at
ropght by sn obdurate determination to suppress the reasons. The disclosure
miode under the stress of the Wrip Petition that the pefiicner’s pssooct was im-
pounded becwuse, her presence wes likely to be reguired In connctien with the
proceedings before 8 Commission of Inguiry, could easily have been made when
the pelitioner calfed wpon the Government 1o et her koow the reasons why her
passport was impounded, (638 A-D] =

In Sarwand Singh Sawhney's case (his Courl ruled, by majority, ihat the ex-
pression personal liberly which occurs in Art 21 of the Constitulion iocludes the
right to travel abroad and that no person can be deprived of that night except
according o procedure established by Iaw, The mere prescription of some kind
of precedure cannot even meet the mandate of Article 21, The procedure pres-
cribed by law has 1o be foic, just and reasonable, nor fanciiul, oppressive or or
trary., The question whether the procedure prescribed by law which cortails or
takes away the personal liberty guaranteed hﬁ: Art. 21 iz reagonoble or not has
to0 be considered nod in the abstract or on hypothetical considerations like the
provision for a full-dressed hearing a3 in a court room trial bot in the contest,
primarily, of the purpose which the Act &5 intended to achieve and of orgent
situations which Iﬁmﬂ- who are charged with fhe duly of administering the Act
may be called vpon to deal with, Secondly, even the fullest compliance with the
requirements of Ard. 21 & not the journey’s ond hecause a lww which prescribes
fair and reasomable procedure for curtailing or laking away the persenul liberty
granted by Art 21 has still to meet & possible challenpe under other provi-
sioms of the Constimtion. In the Bank Naripnalisarion case the majority  held
that the sssumption in A, K, Gopofor's case that certaln Articles of the Consti-
tutien exclusively deql with specific matters cannod be accepted as correct. Though
the Bank Notlonslisofion case was concerned  with the  infer-relationship  of

: Arta. 31 and 19 and not of Arts. 21 and 19, the basie approsch adopied therein

an repards the construction of fundamental rights guaranteed in the different pro-
visions of the Constitution categocically discarded the major premise of the majo-

rity udgment in Gopalan’s case. [RS8 D-G, 659 A-R]

The test of directpess of the impagned law ps contrasted with its consequence
was thought in 4. K Gopalan and Ram Singh's case t0 be the true approach for
determining whether o fondsmenta] right was infringed. A significant application
of that test may be perceived in Naresh §. Mirafkar's case where an order passed
by the Bombay High Coort pmhibiﬁng the puoblication of a wungﬁa‘s evidence
in a defamation case was upheld by this Court on the grotnd that it was passed
with the object of affording protection to the witness in order 1o obfain tros evi-
dence and its fmpact oo the right of free speech and expression guaranteed by
Art. 1901} a) was ipcidental. ™. H. Bhagwsti 1. in Exprers Newspapers
struck a modifled note by evalving the test of proximate effect and operation of
the Statufe.  That test zaw it frofton in Sokal Poper's case where fhe Court
giving precedence to the direct snd immediate effect of the order over the form
and ohject, struck down the Daily Newspapers (Price and Page) Order, 1960,
on the groond that {t violated Article 1971 )0a) of the Constitution, The culmi-
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pation of this thought process was reached in the Fonk Nadonalisidon cace
where it was held by the majority, O?Hiinu through Skah J, that the extzat of
profection against the impsirment of a fundamental right iz determined by the
direct eperation of an action upon the individual's rights and not by the object
of the Legislature of by the form of the action, In Heamert Colenman's Case
the Court refferated the same position. Tt struck down the newsprint policy
resiricting the number of pages of newspapers without the option to feduce the
circolation as offending against the provisions of Art. 19(1)(a}. ﬁi}?iﬂ

-C

Article 19{11{a) gusraniges to Indiap Cilizens the fight {o freedom  of
speech and expression. It does pot delimit the grant of that right in agy manoer
and there i3 no reason arising either out of interpreiational dogmas or pragmatic
considerations why counls should sirain the language of the Arficle o cut
down amplitede of that righi.  The plain meaning of the clante puarantecing
free speech pnd expression is that Indian citizens are entitled o exercise that right
wherever they choose regardiess of goographical considerations.  [661 A-D]

The Constitution does not confer any power on the exscutive o prevent the
exercise by ap Indiin ctizen of lhe right of free spetch and expression cn
foreign soil. The Constitulion guarantees certain fundamental fma eXcepl
where their exercise 1 limited by frotocal considecativns,  Those freedonms may
be cxercized wheresosver one chooses subjeet to the cxceptions or qualifications
mentioned in Act, 19 (tself. The rght to go out of India i3 not an integral part
of the mght of fres speech apd expressipn, The analogy of the freedom of
press being included in the ripht of free speech and expression is wholly  mis-
placed becnnse the right of free expression inconicovertibly includes the right
of freedom of press.  The mght to go abrord on one band and the right of free
speech sind expression on the other sre mede op basically of coustituents so
different thal ooe cannol be comprehended i the other. The presénce of the
due process clause in the 5th and 14th amendments of the American Constiintion
makes significant dillerence to the appronch of American Judges to the definition
and evalvation of constintional] gusraniees, This Court rejected the comtention
that the freedom, po form associations or unions contaioed o Article 1901)(c)
carried with it the right thai a workers” enion could do 2l ihat was necessary
to make that right effective in order to achieve the purpode for which the union
wig formed, [See (he decision in All Todia Bank Employess Associnstion].

[561 F. H. 682 A-B, E]

Bhegway, 1. (o himself Untwalia and Murtaza Fazal Al JI)

The fundamental rights in Parct 11 of the Conmstitulion represent the basic
vafues cherished by the people of this country since the Vedic times and they
arc calrulated to protect the dignity of the individwal and create conditions in
which every human being can develop his personality 1o the fullest extent. But
these fre arg not and cannot_be ahsolote, for absolote and unrestricted
freedom of one may be destructive of the freedom of another, In a well ondered
civiliced sociely, freedom can onmly be repulated Freedom, It is obvious that
Arficle 21 though couched in negafive | ge confers fundamental right to
life end personal liberty. The question that arises for consideration on the
lenguzge of Art. 21 & 85 to what ia the meaning and content of the words
*personal liberiy” as used in this Amicle. In 4. K. fan's case o BArTOW inler-
pretation was placed on the wonds ‘personal [berty” But there was no definite
RO CE Rt mar.de ofn this point since the goestion before the court was
nof &0 mach the ierpretation of the words ‘personal liberdy ss  the  mfer-
relation between Arts. 1% and 21, [667 G-H, 668 D-F, G, H, 669 A]

A. K. Copalan v. Srare of Madray [1950] SCR 88 and Kharak Skagh v Srate
of I P. & Ore. [1964] 1 SCR 332 referred to.

In R harak Singli's case the majority of this Court held that "personal Hberty'
is wsed in the Article as & compendious term to include within itsclf all varieties
of rights which go to make up the personal liberties of man other than those
dealt with In zeveral clauses of Article 1%1). The minaority however took the
view thal the expression personal liberty i a comprehensive one and the ripht
tn mave frecly is an attribite of personal liberty. The minority obscreed {hat
it wes not right 10 exclode any attribute of personal liberly from the scope
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and ambit of Arf, 21 on the ground that it was covered by As 19(1). It
wis pointed oul by the minority ther both Arnicles 1901) and 2] are indepen-
dznt Tundamental rights though there is & cenain amount of overlnpping and
there i po guestion of one belng carved oul of ancther. The minorily view
was upheld as correct and it was pointed out that it would not be 1ight to read
tie cxpression ‘persooal Wberty” o Art, 21 in on parrow and restricted  sense
50 a5 10 esclude those atiributes of personal liberly which are specilicully deali
with in Art. E901). The altempl of the Courd should be to expand the reach
and ambit of the fundamental rights raiher than attenuate their weaning end
content by o process of judicial construction. The wavelength for coinpre-
hending the scope amnd ambit of the fundamental righis has been set by the
Court sn N ©, Cooper's case and the approach of the Court in the inrerpre-
tution. of the fundomenial rights mest now be in fupe with this wave length.
The expression ‘personsl Fiberty™ in Ard, 21 @5 of the widest amplitude  and
covers g variely of mghts which Lo constitude the persomal liberty of mian
and spme of them have been rased o the sfales of distinet fundnmental rights
ard given addifiomal proteciion wnder Anh, 1901).  Thos Articles 1%(1) and
2] are not muteally exclusive. [66Y B-670 A-H]

RO Couper v, Uyior of India [1973] 3 S3CR 530 reloed on.

Ehambhu Nath Sarkar v. The State of Wen Hengal & Ovrs. applicd.
Haradhan Salia v, The Stare of Wesl Bengal & Ors, followed,

This Cemrt  held in ense of Sarwarr Singli that personsl liberty within the
meaning of Art. 21 includes with its ambit the right 10 go abroad amd conse-
guenily no person can be deprived of ihis right except according (o procedurs
prestobed by law. Obviously, the procedure cannot be arbilary, anfar  or
uprcasonable.  The observations in A, K. Gopalan's cksc support this view
ind apart from Lhese observations, even on principle, the concepl of reasonable-
nest must be projecied in the procedure contemplated by Act, 21, baving re-
gard to the impact of Art. 14 on Act. 21, [671 A, D, G-H]

The decision of the majority in 4. K, Gepalaw's case proceeded on the
assumidion that cerlain Asticles in the Constitution exclusively deal  with
gpecific matiers oamd where the requrements of an article dealiop with the
articular matter in guestion are satisfisd and there is no infcingement of the
undamental right guaranized by that Article, no recourse can be bad o a
fundamental right conferred by another article. This docirine of exclusivily
was overriled By a majority of the Court in N, C, Cooper’s case,  The ralio
af the majority judgment in B. C. Cooper's case was explained m clear and
categorical termz i Shambhe Nath Sarkars case and followed in Haradior
Faha's case and Kheelf Rom Dax's case. [6T2B-C, G, 673 A]

Shamible Nath Sarkar v, State of West Bengal [1973] | SCR 856 referred 10,

Haradhan Saha v. Sate of West Bengal & Ors, L!?F?S 1 SCBR 778 and
Khudiram Das v. The Siate of West Bengal & Qrs. [1975] 2 SCR 832 relied on.

The law must therefore be now taken 1o be well-settled that Arnele 21 does
not exclude Article 19 and that even if there is a law preseribing procedure for
depriving a person of personal liberty and there is consequently ao infringe-
neent of the [undamental right conferred by Art, 21, =wch law in so far as
it abridges or fakes away any fundamental right nedsr Article 19 woold bave
to meet the chalfenge of that Article.  Equally such faw would be liable 1o
be tested with reference w0 Arl, 14 and the procedure prescribed by It would
have to answer the requirement of that Article. [673 A-G]

The Srafe of Wesr Benpal v, Anwar AN Sarkar 1951! SCR 284 and Kok
Raning Rawal v. The Stare of Joprarfiore [1952] SCR 435 refecred to,

Article 14 is a founding faith of the Comstitution. 0t is indeed the pilar oo
which resis securely the foundation of our democratic republic and, therefors, it
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must not be subjected to a narrow, pedaniic or lexicographic approach. Mo
aitempl should be made to truncate ils all embracing scope and meamng, for lo
do g0 would be to violste its magnitude. Equality is a dynamic concept with
many aspects and dimensions and it canpot be imprisoned within traditional and
doctrinaire limits.. [673 H, 674 A)

E P, Rovappa v. Siate of Tamil Nodu & Awother [1974] 2 SCR 348 applied.

Equality and arbifrariness are sworn enemies; oné belongs to the rule of faw
in & republic while the other to the whim and caprice of an sbsolute monarch.,
Articie 14 strikes at arbitraringéss in State action and ensores fairness and ity
of treatment., The principle of reascnableness which legally as well &s o0
phically, is an essentigl element of ﬁuujll:.r or non-arhitrariness pervades Article
14 like a bropding ommi-presence amd the procedore contemplated by Article 21
must apswer the test of reasonableness in order to be in conformity with Article
14, It must be right and just and fabr and not arbitrary, fanctful or uﬁ‘.u 2 EE:I

It is true that the Passporis Act does not provide Tor giving reasonable oppor-
tunity t0 the holder of the passport 1o be heard in advance before impounding a
passport.  Rut that is not conclusive of the question. IF the slatule make itselt
cleer on this point, then no merc question arises but even when slatule i silont
the law may in a given case make an implication and apply the principle.
Matural justice i a great humanising principle intended to invest law with Tair-
ness and 1o secure justice and over the years it has grown info a widely perva-
sive rule affecting large areas of adminmstrative action, [674 F-G, 675 A-B]

Wireman v. Borneman [1971] AC. 297 approved.

Fehmide v. Secretary of State for Home Affairs [1968] 112 Sclicitor General
£20 approved.

There ¢an be no distinction between a guasi-judicial function and an adminis-
frative function for the purpose of principles of nafural fustice. The aim of
both administrative inquiry as well as the guesi-judicial enquiry is to arrive at a
just decision and i a rule of natural justice iy calculated to secare justice or to
put i megatively, to prevent miscarrisge of justice, it iz difficult to see why It
should be applicable to quasi-udicial énquiry and not lo adminisirative enguiry.
Tt must logically npply to both, Tt cannot be said that the requirements of fair-
play in sction is sny the less in an adodnistrative enquity than in 3 guasi-fudicial
one.  Sometimes an Unjust decision in an administrative enguiry may have far
more gerious comnsequences than a decisfon in & guosi-judicial engmiry and
hence rules of nateral justice must apply. equally in an adminfelrative enguiry
which eniails civil consequences. [676 O-H, 677 A}

Rex v, Eleciricity Compiissiomers [1924] 1 KB, 171 referred o

Rex v, Lepitlative Commintes of the Church Acembly [1528] 1 K, B, 41)
and Ridee v. Baldwin [1964] A, C. 40 referred fo.

Amociated Cetiemt Companids Lid, v. P. N, Shorima & Arr, [1965] 2 SCR
366, Stare of Orissa v, Dr, Birapani [1967) 2 SCR 625 and A. K. Eraipak & Ors.
v, Uplon of Ladie & O, [19701 1 SCR 45T relied.

The doty to act judicially need not be superadded but 5t may be spelt out
from the natire of the power conferred. the manmer of exerciging H and s im-
pact o the rights of the person affected and where it & found to exist the rules
of natural justice woold be afiracted, Fairplay n action requires that in adminis-
trztive proceedings also the doctrine of nafural justice must be held to be appli-
cable, [678 B-C}

Tn re: H. K. {An Infant) [1267] 2 Q.B, 617 and Schiidt v Secrerary of
Srare For Home Affairs refermed 1o,

D E. 0. South Kkerl v, Rarr Sameli Singh [1973] 3 S.CC. 864 relied on
2==119 SCI/ 78
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The law is not well scitled that even in an administrative proceeding which
invelves civil consequences the docirine of aatural justice must be beld to be
applicable,  [680 Aj

The pewer conferred on the Passport Authority B to impound a passport and
the censequence of impounding a passport would be w impair the consiitutional
rght of the holder of the passport to go abrosd during the time that the pass-
poit {3 impounded.  The passport can be Impounded only on cerfain specified
grounds sst out in section 1003 ) and the Passport Authority would have 1w apply
its mind 1o the facts and circumstances of & given case and decide whether apy
of the specificd grooads exists which would justily impounding of the possport.
The suthority is abso reguired by s. 1F) to record in writing & bricf statement
of the ressens for making the order impounding 2 passport and sive in certain
exceptional situations, the authority s obliged 1w formsh a copy of the state-
ment of reasons io the holder of the possport. Where the Passpost Anthority which
hag impounded a passport @8 other thun the Central Government o right of apneal
against the crder impeunding the passport is pgiven by section 11, Thus, the
powsr gonferred on the Passport Awthordy fo impoond 3 passport (2 0 guasi-
judicial power.,  The roles of ratural justice would in the circumstances be appi-
cable in the exercise of the power of impousling o passpart even on the arthodox
view which prevailed prior 1o 4. K, Keafpek's case. The same resolt must Tolow
in viewof the decwion n A, K. Kroipak's cise, even if the power w0 impound 2
passport were regorded as  miministrative in chosacter, bocouse it seriopusly
imterferes with the constiiufionad righy of the hobder of the pasmport to go
abroed and entails adverse civil conseguences. The argement of tha Alloriey
Generzl however was that having regard o the malure of the aclion involved
in the impuundﬂjg of a pasgpml, thee eneeds erfiermm perriem tule st be  held
to be excluded becapse if notice were 1o be given to the holder of the pass
port and renzonable opporunity afforded o him to show chose why his pase
port showld not be impeonded he might immediately on the strensth the
passport gake pood his exil from the country aod the obiect of impounding
eic., would be frostrated. Mow it B true that there may be Gises where, fav-
ing n:ﬁan’l t the nature of the action to be takem, it3 object and purpme and
the scheme of the relevant statulory provision. [aimess in petion may warcand
exclusion of the andi alteram parteny e, Indeed, there are cerfain well-
recognised exceptions to the uwdi alteram porfemt rule established by judicial
decigions, These exceptions, do nat in any Wiy militate agnnst the principle
which requires fair play in adminisieative action, The word exception s
really a misnomer because in these exceptional cases the andi elteram parfem
rule is held inapplicable nol by wl:%' of an exception to feirplay in  action
biit because potking unfair can be inferred by not conferring an opperlually 1o
present of meet & case.  The life of the kaw is not logic but experience, There-
fore, every legal proposilion must in the wltimate analvsis be tested on The
touch-stone of pragmatic renlism, [680 B-F, H. 681 C-F]

The oudll alterarm pariem rule may, therefore, by the experiential test, be
excluded, i importing the right 1o be heard has the effect of paralvsing the
admministrative process or the need Tor prompiitede or the wrpency of  the
situation so demands. Fol @ the same fime, it must be remembered that
thit # a role of vital imporance in the field of adminésteative law ond it mast
not be Jetfisoned save in very exceptional circumstances where compilsive
necessity so demands, Tt 5 a wholesome rule designed to setufe Lhe I:ul-e
of law and the Courl should net be oo ready to eschew it in itz applicotion
to o given case. The Court must make every cflort to saivage this cardinal
rfle 1o the maximum extent permissible in a given gase. The andi alreram
partem mile i3 not cast in o rigid mould and jiklicial decisions establish that
it may sulfer situational medifications. The core of it must, however. remain,
namely, that the person affecled musi hove reasonable opportunity of being
heard nnd the hearing must be a geruine hearing and not an emply public
relations exercise. 0t would, not thercfore. be night to conclude tbal  the
ayedi offerdng pariem fn:ln s L;ucl;rﬂcdl n'-e-e:_r hmdm:?u the ::PTE: thD ﬂ;ﬂﬁuwﬂ:

ri might Be frustemed, if pnor notice an ann .
{taﬁwﬁumn Eﬁ'ﬁﬂﬂ'ﬂﬁl before impounding his passport. Passport Antha-
rity may proceed to impound the passmort without giving any poor apporimity
to the person coocerned to be heard, but s soon as the order impounding
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the passport @5 made. &an opportonity of hearing, remedial in aim, shoold
be given o him so thal be may preseémt his case amd controvert that of the
Passport Authocity and point out why his setsport  sheuld not be im-
pounded znd the order impounding it recalled.  This should not only be possible
but also quite appropriate, because the ressoms for impounding the passport
are reguired to be supplied by the Passpoct Acthopity afier the making of the
order amd (he person affected wonld, therefore, be in & position 1o make & rEpres
sentation setting forth his case amd plead for sctting aside the action impounding
his passport. A fair opportumity of being henrd following immediately upon the
order impounding the Passpori would satisfy the mandate of natural justice
and a provision requiring giving of such opportunity io the person concerned
can and should be read by implication in the Passports Act  If such 3 provision
were held to be incorporated in the Passports Act by necessary implication
the procedure preseribed by the Act for impounding a passport woukl be right.
fair and just and would not suffer from arbitrariness o uwnrcisonablensss
Thercfore, the procedure establvhad by the Passport Act for impounding o
passport must be held fo be in conformily with the requirement of Art. 21 and
does not fall fowl of that Aricle. [681 G-H, 682 A-C E-H, 623 A-B]

In the present case, however, the Central Government not only did not give
an opportenity of hearing of the petitioner &fter making the Impugned order
impounding her passport bul even declined to furnish o the petitfoner the reasons
for impounding her possport  despite  requests made By her. The
Central Government was wholly enjustified in withkolding  the ressons For im-
poumding the passport and this was not only in breach of the statntory provisions
bul it also amoonted to denial of opportunity of hearing to the petinoner. e
order impounding the passport of the pelitioner was, therefore, clearly in
vikation of fhe mle of nadural justce embodied o the maximy ond? afterain
patem pind was noet in cobformity with the procedure prescribed by the Act,
The learned Attorney General, however, made 2 stalement on behalf of the
Government of Tndia that the Government was agreenhle to considering amy
represcntation that may be made by the petitioner in respoce of the impounding
of her posspod and giving ber an opporfumity in the matier, and that the re-
presentation would be dealt with expeditiowsly m accordance with law. This
statement removes the vice from the order imponnding the passport and @ can
nov longer he assailed on the ground that it does not comply with the andf

il ternm fﬂﬂr."rr rule or is o in accord with the procedure presceibed by the
Act. [683 C-G1

The law ks well scitled that when a statote vests ungoided and varestricted
power in an aothoridy to affect the riphts of o person without Javing dewn
any policy or principle which is to puide the suthority in exercise of the
power, it would be affecied by fhe vice of discriminstion since it would leave
it open to the authoridy fo discriminate between persons and things similarly
situated. However, it is difficubt {0 sav that the discretion conferred on the
pazsport authority {s arbitrary of unfettered. There are four grounds set oal

in sechof M3M (el which would justify the making of an arder impoundinge
a passport.  [684 C-D]

The words “in the interest of the meneral pehlic” cannot be characterized
as vagne or undefined, The expresston “in the interest of the peneral public”
has clearly a well defined meaning and the Courts have often been called
npon to decide whether o particilar action g in the inferest of penera] parhline
or in public intercst and no difficulty has been caperienced by the Courts in
carrving ont this exercise. These words are in fact bormowed ipsissimn
verbr from Art 1950 and it owould be pothing short of  heresay (o acouse
the constitution makers of vapde ond loose thinking. Sofficient guidelines are
provided by the Act ivelf and the power conferred on the Passporl Authority
to impound n pasport cannof be said to be unprided or unfettered. More-
over the exerciee of this power Iz nod madc dependenl on the subjective
opinion of the Passport Authority as regards the necessity of cxercising #f on
one or more grounds stated in 5.10{3){c). but the Passport Anthority i
required to record in writing 3 brief statement of reasons for impounding the
passport and save in certain exceptional circumstances, supply a copy  of
such statement of reasons to the person affected so that the nerson concerned
can challenge the decision of the Passport Anthority in appeal and the Appel-
late Anthority can examine whether the repsons given by the Passport Autho-

A
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rity wre correct amd if so whether they justify the making of the ordér im-
pounding the passport. I i3 troe that when  the order impounding the
;gsspurl iz made by the Central Govermment thers 13 no appeal agiinst It

pt i must be remembered that in such a case the power B oexercised by the
Central Gowernment jtself @nd it can safely be assumed that the Central
Gove. will excrcise the power in a reasonable and responsible manmer.  When
power is vested in a high aulbority like the Central Governmenl abuse of power
cannat be lightly asspmed 2nd in any event, ¥ there B abise of the power
the arms of the Court are long enough to reach it and to strike it down,
The power conlerred on the Passport Authority to impound a passport under
section 10[3){c) cannol be regarded as discrimimatory. [084=D-H, /5% A-C]

The law on the poiot viz. the proper tes! or yard-stick 10 be applied for
determining whither a sitatule mfringes a particolar fundamental cightf, while
adjudging the constiiutiopality of a stajule on the ouchsione of Tundamental
rights bas undergone radical changes zince the davs of 4 K. Gopalan's case
[1930] SCR 8R, which wos followed in Ram Singh angd Ors v, Stare of Delli
[1951) SCR 431 and applied in Naresh Shridhor Micajikor & Ovs. v, State of
Maharashirg & Awr, [1966] 3 BCE 744, [685 e, 686-B]

According 1o thes decisions, the theory wis that the object and form of
State action determine the extent of protection which mayv be claimad by an
individua! and the validity of such action has to be mI}grud Vv considering
whether it s “directly in respect of the subject covered by any particular arh-
cle of the Constitulion or touches the znid articde only imcidentally or  in-
directly”,  The tesl to be applied for determining the " couwstitutional  valicity

 of state action with fondamental right therefore was: what s the object of
the authority in faking the action : What is the sobject matter of the actiom
and 1o which  fundamental cight does it relate 7 is theory that “the ex-
tent of profection of important piarintees, such as the liberiy of persons
apd right o property, depend wpon the form and object of the state sction
pot wpom 05 direct operation vpon the individuals freedom™ held sway, in
spite of three decisions of the Supreme Court in Dwarkadass Srinfvas v, The
Sliglapur Weaving Co.  Lid. [1954] SCR 674; Exprecs Newspaper [Py Ll
& Anr. v, Union of Indie [1939] SCR_12; and Sakal Papers (P} Led. & Orr. v.
Union of India [1962] 3 SCR E42 formwlating the test of divect and imevit-
oble effect or the docitine of iotended and real effect for the purposs of ad-
judging whether a ststute offends a particular fundamental right. However,
it was oaly id R.C. Cooper v. Union of India [1973] 3 5CR 530 that the doct-
ririe that the object a form of the State action alopes defermine the extent
of protection that may be ciaimed by an individeal and thap the effect of the
Siate action on the fundamenizl right of the mdividual is irrelevant as Jaid
down in Gopalow's case was fnally rejected. This doctrine js In snbstance
and reality nothing else than the test of pith and sobstance which is applied
for determining the constilulionality of legislation where there is conflict of
lepisintive powers ¢onferred on Federnl and State lophlstures with reforence
te legislative lists. [685 H, 686 A-B, D-H. 687 A-E, F-(3]

The test applied zince R.C. Cooper's case was as to what s the direct and
inevitable consequence or effect of the impomed state achion on the funda-
mental right of the petitioner. It is posstble that in a given ease the pith and
substance of the State action may denl with a particular fundaments]l right
but its direct and incvitable effcct may be on another fundomental right and
in that case, the stale action would have to meet the challenze of the latter
fundamental right, The pith and substance dectrine looks only at the object
and subject matter of the state action, but in testing the validity of the state
action with reference 1o fundamenal rvights. what the Couris mmst eonsider Is
the direet and inevitable cossequence of the State action, Otherwise the pro-
tection of the fundemental rishis would subtly bot serely erod 690 B-Tv]

A. K. Gopalan v. Siate of Madras [1950] 2 SCR 8B, Rem Simgh & Orr
v, Sre of Delld [19511 SCR 451: Navesh Sridhar Marajiar & Ors. v, Siate
of Maharashira & Anr, [1966] 3 SCR 744 referred to. B, €. Cooper v. Union
of India [19731 3 5CR 530: Dwarakadoss Srinivas v, the Sholapur and Weav-
ing Co. Ltd. [1954] SCR 674: Express Newrpaper (P) Led, & Anr . Linicon
af India, [1959] S.CR. 12 and Salal Popers (P) Ltd. & Ors. v, Unfon of
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Indin [1962] 3 SCR 242; guoted with approval, Hepse! Coleman & Co. V.
Union of frdia 11973] 2 EER 747 applied.

The test formulated in K. €, Cooper's case mercly refers (o “direct opera-
tiem™ or “direct consequence and effect” of the State astion on the funda-
mental right of the petiioner and docs not we the word “inevitable™ in this
connection. If the test were merely of direct or indirect effect, it would be
an openeemded concept and in the absence of operational critenia for pedmng
“directmess” it would give the Court an ungueshiotiable discretion o decide
whelher in a given case a consequence or effect is diredt or nol.  Some other
concept—vehicle would be needed 1o guantify the extent of direciness or indirect-
ness in order fo apply the test. And that is supplied by the criterion of “in-
evitable” consequenca or effect adumbrated in the Express Newspoper case
(1953 SCR 12, This criterica belps o guantify the extent of directness
mecessary 1o codilute ofrinpement of o ?my]am:ntal righr. Mow, if the
cifect Siate zcbon on am%!m'udamtnlal right 15 direct amd incvitable, then
a forforari i omust be presumed to have been intemsled bv  the  authoreity
teking the action and hence this doctrine of direct and inevitable effect is
described aptly as the doctring of intended and real effect. This is the test
which must be applied for the purpose of determining whether section 1003 ){c).
or the impugned order made under it i violated ofF Art, I90011(2) or (). [698

C-F|

Prima facie, the right which is sought to be resricted by s 10(3){c)
and the impugned order 15 the night to go abroad and that i3 not named as
& fundamental right or included in sp many words i Art, 15_1’1‘1!.'31 of ‘the
Constituficn, The right o sbroad, 4z held in Sarwand Singh Sawlhaey's
casg [1967] 3 SCR 525, is included im “'personal liberty™ within the meaning
of Arl. 21 and & thus a [endamental right profected by that Article. This
cleagly shows that there is po underlving principle fn the Constitntion whick
limits the fundamental right in their operation o the territory of India. If
a fundamiental right under Art. 21 can be exeicisable owutside India, there [s
no reason why Ireedom of speech and expression conferred under 159(13(a)
cannot be so exercisable. [690 H, 654 C-D]

Serwan: Singh Sawhnzy v. D. Ramarothnam, Assif, Possport Officer, Govt,
of Indin, Now Delhi & Qs [1967] 3 SCR 515; Best v. United Stares; 184
Federal Reporter (ed) p 131, referred to. Dr. 5. 5. Sedashive Rao v. Union
of India [1965] Mysore Law Journal p. 605 approved.

Thers are no geographical Nimitations to fresdomy of speech and expres-
sion guaramdeed oader Art. 1901y (a) and this freedom is exercisable nod
only in Iadia bur also outside and if State action seis up barréers o its cifi-
e’ (recdome of eXpression in amy country in the world, it would viate
Art, l*.h[lg {a) a5 much as if it fmhibiled sich expression within the country.
This conchusion would on a parity (ILIII:J.EQ_I'I[HE apply tqually in r:latmnthln
fundzmenizl i to praclise oy profession or 0 carmy on any occupation.
frpde or I;u:-;n'm-gitgu:r:ﬁi&d under At 19010 (g}, [604 G-H, 655 A

Freedom to abrond incorporates the important fusction of an pfi-
mum refenium liberatis when olber basic freedoos are refused. Freedom to
ge abrond has much social valne and represents a basic human right of @eat
significance, It s in foct incorpornted as in alienable bumen right in Article
13 of the Universal Declacation of Human Rights. But it is not specifically
named az 1 fondamental right in A, 1901) of the Constitution, [6%6 C-D)]

Keng v, Dudler, 357 U5 116 : 2 Loed 2d, 1204 refereed to.

Even if a right is not specifically named In Art. 1901) @t may stll be
a fundamental right covered by some clause of thay Article, if it is an ntegral
part of a named fundamentsl right or partakes of the same basic nature
and characler as that fondamental right. It is not enough thar o right
claimed by the petitioner flows or emanates from a named fundamental right
or that ifs exislence, 5 oecessury in order to make the exercise of the named
t‘mﬂan&:n[nl right meaningful aod efective. Every activily which faciitares
the exertise of 2 named fundamental right & not pecessarily comprebended
in thot fundamental right, nor ean it be regarded as such merely because it
may not be possible otherwise to effectively exercise that fundamental righi.

A
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What s necessary lp be seem is and that is the iost which must be apphied,
whether the right claimed by the petitioner & :n integral part of & niamed
tundamentsl rght or partskes of the same basic mature and character as
the named fundamental right is in reality and substance nothing but an ine
stance of Uw exercise of the named fundomestal right. If this be the correct
test, the right to po abrond cannot in el circumstancss be reparded ag in-
cluded in frecdom of speech and cxpression, [697 DG

Kent v. Dulles, 3587 TS, Q16 2 Led 24, 1204 : Expresy Mewspapers (F)
Led. & Anr. v. Unlon of India & Ors. [1959] SCR 12; Sokal Papers (P) LA,
& Ors, v. Unian of Indipg [1962] 3 SCR B42; Bernet Colemun & Co, & Ors, v.
Union of [fndia” [1973] 2 SCR 757 Ramesh Thappar v, State of Madras
[950] SCR 394 referred 10, Apfichar v, Secretary of Srare 378 075 300 : 12

ed 2d 392; Zamed v, Rusk 360 US 1: 14 Led 2d 179 explained.

The theory that a peripheral or concomitant right which facilitates the
exzigiee of o named fundamental righl or gives it meating and substance or
makes s exercise effective, iz itself & goaranteed right included within the
numed fundamental pight caanot be poceptod, 1B

ANl India Bank Employees Associgtion v, Natlonal Iedusirial Tribunal
[1262] 38CR 16% applied.

The right to go abrogd cannot therefore be regarded a3 incloded in fiee-
dom of speech and expression guarsntéed under Art, 19¢1)ia) oo the theory
of peripheral or concomitant right. The right to go shrosd  cannodl bo treated
as part of the right to carry on trade, business or profession or calling guaran-

urder Art, I3(1)(g). The nght t0 po abroad i clearly nol a goarante-
ed right under any clmsp of Article 1%(1) and Section 10{3)(c) which
authorises imposition of restrictions on the right to go abroad by mpounding
of passport cannol be beld s void as offendme Article 1%(11{a) or (=), &8
ite direct and inevitnhle impact i3 on the right 1o go abroad and ror on the
right of free speech and expression or the ripht to carry on trade. husiness.
profession or lling. [702 C-E]

But that does not mesn that &no onder made under s, 10¢30{c) mav not
viclate Article 19(13(a) or {g). Where a stalutory provision cmpowering
an authority to take action i constiutionally waled, aclion laken under it
may offend a fundamental right and in that event, though the statutory pro-
vision i3 valid, the acticn may be void, Therefore, even though section 1003 i)
iz valid, the goestion would always remain whether @ opder made under
it is invalid 2s copiravening a fundamental right. The direct and inevitable
effect of an order impounding a pasaport may, in o given case, be fo abridge
or take away freedom of speech amd exprestion oo he right 1o ¢zrry op A
profession amd where such & the case, the order woald be invalid, wnless
saved by Artide 19(2) or Article 19(6). [702 F-H]

Narendra KEnmar & Orr v, Unior of India & Ors, [1960] 2 SCR 375
refermed to.

Though the impugned order may be within the terms of s 10{3)(¢]), 1
must nevertheless not contravene any fupdamenial right and if it does, it
woild be void. Now, even if an order impounding a passnort = made in the
interests of public order decemcy or motglity, the restriction 1mposed by &
may be 50 wide, excessive dispropoitionate to the mischiel or evil sought
to be averted thai it may be cotswlered vnreasonsble and in that event, if
the direct amd inevitable consequence of the order is to abridge or tike away
freedom of speech and expression, it would be violalive of Article 1971102}
and would nol be protected by  Article 19(2) and the same would be the

ition where the order is in the interests of the cemeral public but it in-
ringes directly and inevitably on Lhe fresdom to carry on a profession in
which case il wonld contraveme Article ”.]g-%, (2} without being saved by
the provision enacted in Article 19(6). [705 D-E]
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The impugned order, in the present cose doss not vipdate either Art.
1901 ) or Art IM110g). Whal the mmpugned order does is o impound the
passport of the petittoner and therchy prevent her from  poing  abroad  and
at thz date. when impugned crder was made, there s nothing to show that
the pelitionsr was indending W po abroad for the purpose of exercizing her
fresdom or speech amd expressiom or her right (o <arry on ber profession az
a journalist, The direct and imevita®ble comsequence of the impugied order
wis 10 impede the exercise of her right to go sbroad and not to intercre
with her freedom of speech and expression or her right to carry on her
profession.  [706 F-G]

The petitioner 8 not justified in seeking tor limit the expression “interests
of the general public”™ to matters relating to foreign affairs. The argument
that the said expresion ¢onld not cover a silupfion where the pregence of
i person is reguired to give evidence before a commission of Tnauiry iz nlain-
Iv erronezous os it secks to cut down the width) and amplitode of the ex-
pression “interests of the gemeral poblic” an cnPr:SMn which his a well
recognised legal connotation and which i3 found in Arficle 19(5) as well as
Article 19(6). Tt is true that that there i always a  perspective wilhin
which a statute is intended 1o operate, but that docs nof justify reading of a
statutory provision in a manmer nol worranted by the language or namow-
ing_down its stope and meaning by inlroducing a Iimitation which has no
hasiz either in the language or in the context of a statwlory provision. Clanses
{d}, fe) and (R} of 5. 10633 make it clear that there are several erdunds in
this section which do not relate to foreign affairs.  [709 B-F)

Moreover the present case is not one where the maxim “expressia nles
exclisly plterius has any application at all,  [TIB-C]

Robtas Induseeley Led. v, 5. 0, Asarwl & Are, [1963] 3 SCROI08
@ 128 referred (o

OBSERVATION

It & true ihat the power wnder = 18§3)40c) is rather a drasfic power to
interfere with a basic homan mght, bul this power has been conferred by
ihe legislature in public interest and there i3 o doubt that it will be spoaringly
wsed amd fhat too, with great care and circumspection snd as far a5 possible,
the passport of & persen will not be impounded mercly on the ground of
his bemg required in comnection with a procesding. unless the case s brought
withim s 103 1(e) or sec. 193} rh). [T1NG-H]

Ghund v, Jores [1970] 1 Q. B 893 guoted with npproval,

An opder impounding o passporl can be made by the Passport Authority
only if i is petuslly in the infterests of the pemeral poblic to do so and it is
nol enough that the interests of (he general public may be likely fo he served
i future by the making of the order. In  the present cage. if wis not
merely on the future likelibood of the interests of the general public being
advanced that the impuened order was made by the Central Govrnment.
The impugned onder wis made becanse, in the opinion of the Central Gevt,
the presence of the petitioner wos necessary for piving evidence before the
Commission of Inquiry and sccording to the report received by the Central
Government she was likelv to leave Tndia and thet mighi frusirate or im-

pede fo same extend the inquiries which were beina condnct X
missions of Inquiry. [711-C-D) 2 conducted by the Com

Kristta Iyer, 1. {comcurring with Bhagwati, 1.)

. British Raj hos frowned on foreign travels by Tndian patriotic
instances from the British Indian Chapter mav abound. ]ﬁammlg.r :ﬁﬁﬁ:&ﬂﬂn&
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passpor! and vea svslem has been nsed & potent paper curtain fo inhibit ilfus-
thous writers, outstamnding statesmen, humanist choichmen and renowned scien-
tists, il they are distenters, from leaving their mational frontiers. Things bave
changed, ghobal awareness has dawned.  The Eurcpean Convention oo Himan
Kights amnd bilateral understandimgs have made headway o widen frepdom of
travel abwoad as infegral 1o Bberty of the person. And the pniversal Declara-
tipn of Human Rights has proclaimed in Article 13, that every one has the right
ty leave any country including his own, and to returm (o his  counfry.  This
human planet i3 our single home, though peographicaily variegated. cultwrly
diverse, politically plurslist, in seience and technology compelitive and coopera-
tive, m arts and hife-styles a lovely mosaic and, above all, suffused with a cosmic
consciousness of unity and inter-dependence. (71T B, C, D, E-F]

Vicwed from another angle, travel sbroad is a cultaral enrichment which en-
ables one's understanding of one's own country in beter light. Thus it serves
national interest fo have its citizenry see other counicies and judpe one’s country
on & comparative scale, [T18 B]

The right of free movement ig a vital element of personal liberty, The right
af free movement includes right fo travel abroad. Among the great guaranteed
rights life and liberty are the first among equals, carrying a universal connoia.
tion cardinal to a decent human order and protected by constimtional armour,
Trimcate hiberty in At 21 tmomatically and the several other freedoms Iade
ol aviematically,  [T20 A-B]

 Personal liberty makes for the worlh of the human person. Travel makes
liberty worthwhile. life is o terrestrial opporiunity for unfolding personality
rsing 40 a higher scale moving to fresh woods snd reaching oul 1o reality whick
makes onr earthly journey a true fulfilment, not a tale told by an idiot full of
sound and fury signifying nothing, but a finc frenzy rolling between heaven and
carth. The spirit of Man B sl the root of Ari. 21 Absent  libepiy, other
freedoms are frozen. [721C-F]

. I'l'I'-'F':'-EIJHI'f which deals with the modalities of repulating, restricting or even
rejecting & fondamental righg falling wilhin Article 21 has 1o be @i, oot
foolish, carcfully designed fo elfectuate, net to subvert, the substantive right
ieli,  Thos, undersiood, ‘procedure’ must rule out anything arbitracy, freakish
or bizarre, What is fundamental is life and liberty, What iz procedural is the
manner Of 1t exercise,  This guality of fairaess in the process is emphasized by
the strong word “esiablish” which means ‘settled firmly', not wantoaly o
whimsically. [T22H. 723 A-B|

Procedure in Article 21 means fair, not formal ure. Law is reason-
able law, not any enacted piece. As Anl 21 specifically spells out the procedural
safeguards for preventive and punitive defention, 3 |aw providing for soch deten-
tion should conform to Art, 22, Tt has been rightly pointed our that for other
righis Formding part of personst liberty, the procedural safepuards enshrined in
Art. 21 are tﬁ-';nﬂahle- Otherwise, as the procedural safeguards contained in Arl.
21 will be available only in cases of preventive and punitive deleniion the right
to life, more fundamental then any other Forming part of personal libenty and
pararmonnt o the happiness, dignity and worth of the individual, will not be en-
fitbed 40 any procedussd saleguand, save such s o legklatirs’s mood chooses.

[723 F-H]

Kochurmi's case (AR 1960 SC 1080, 1093 referred,

Liberty of focomation into alien terrifory cannot be unjustly forbidden by the
Establishment and passport legislation must take processual provisions which ac-
cord with fair norms, free from extranecus pressure and, hy and Inrge, comply-
ing with natural justice. Unilateral arbitroriness, police  dossiers,  faceless
alfznts, behind-the-back materinls oblique motives and the inscrutable fase of an
officiel sphinx do not fill the “faimess, bill. (726 D-E]

Atticle 21 clubs life with liberiy amd when we interpret the colour and ean-
tent of ‘proccdure established by law’, we must be alive to the deadly penl of

P
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lite being deprived withowt minimal processmal justice, legislative callousness
despising headng and fair opporiunitics of defence, [726 F

Sections 5, 6 and 10 of the impupned legislation must be fested even under
Art 21 en canons of processoal justice to the people owihned above, Hearing
is obligntory—meaningful hearing, flexible and realistic. according to circum-
stances, but nof ritualistic and wooden, In exceptional cases and emergeney
siteationg, interim measures may be taken, 10 avoid the mischisf of the pass-

e becoming an escapee before ihe hearing beging.  “Boly the stables
gfter the horse hes been stolen™ iz mol a command of natural juetice  But
soosi aller the provistonal seizure, o ressonoble hearng musd follow, to
minimise procedural prejodice. And when a2 prompt final  order i3 made
against the applicant or pnssport holder the remsons must be disclosed to him
almost invariably save in those dongerous cases. where irecparabls mjury will
engue to the State, A povernment which revels in sccrecy in the field of
people’s Biberty not only acls against democratic decency but busies ifself
with its own burial. That i8 the writing on the wall if history were teacher.
memory our mentor and decline of liberty ror our unwitling endeavour.

Public power must rarcly hide {ts heart in an open society and system.
[727 F-HI]

Article 14 has a pervasive processunl potency and versaitile quality, equali-

tariany i its soul and nllﬂ%it to diseriminatory diktats. Equality is the
antithesis of arbiteariness. [72H A]

As far os question of extraderritorial jurssdiction in foreign lands s con-
cerned, il s a mésconception.  MNobodv conlends that India should interfere with
otheér countries and their sovereignty fo ensure free movement of Tndians un
those counteies, What Is meant Is that the Government of India should not pre-
vent By any sanctions it has over its citizens from moring within in any ather
couniry if that other coontry has no objection to their travelling within ity
territory.  [728 C]

In Gopolan’s cose it was held that Art. 22 = o self-containzd Code, however,
this has enfered sopersesdon ot the harnds of R, &, Coaper, [T2E D]

Sokal Newspapers [1%62] 3 SCR 842, Cooper {IE'H; 3 SCR 5. Remner
Coleran [1973] 2 8CR 759 and Shamby Nack Sarkar [1973] L SCR 856 referred

The low is now settled thet no article in Pan TIT is an island but part ofa
continent, and the conspecius of the whole part gives 1he direction and correction
needed for interpretaiion of these hasic provisions, Man is oot disssctible mito
separte limbs and, likewise, cardinal rights in an orpanic constitotion, which
make man fumen have a gynthesie, The proposition s indobitable that Art. 21
tloes not, in a given sination exclnde Art. 19 if both rights are breached. It is
a salofary thought thet the summil coort should not Enterprel copstitutional
rights enshrined in Fart 11l 1o choke its life-breath or chill its elan vital by pro-
cesses of legalism, owverrnling the enduring values burning in the bosoms of
those who won our independence omd Jdre up our founding document,
FT28 F-Gi, 729 A-R]

High constitutional policy has harmondsed individual freedoms with holistic
community sood by inscribing exceplions to Art, 190F) in Art 19(2} 1o (&)
Even 0, what s fundamental is the freedom, not the exception. More im-
portanily, restraints are permiszible only to the extent they bove nexms wilh the
approved object. No verbal labels but real values are the roing considara-
tions in the exploration and adjudication of constional prescriptions acd
n:crscl:in::amr::n Etnvergmv:ultsu -:I:;!n-re gnll:!r lgn Ihm thtufﬁ.!mmtﬁni rights of the
prop n Suijec e wishlul walue-sats itical regimes t
passing day. 1?2?041.), TiF] ; 8 o

Locamafion in some situation is necessarily involved in the exercise of the
specified fundamental rights as an assoclated or integrated right, Trevel, simpli=
cirer, 15 peripheral to and not necessarilly fundamentzl in Art. 19 Free speech
is feasible without movement beyond countey, (731 B

The delicate, yet difficult, phase of the controversy arrives where free speech
and free practice of profession are inexiricably interwoven with travel abroad.
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Onc. has to view the proximate and real consequence of thwarting trans.
notional travel through the power of the State exercised under s. 3 of e
Passport Act read with ss. 5 and 6, Associated rights  totally  integrated
with fundamentil rights mnst enjoy the same immenity, Three sets of onses
migit arise, First, where the imgjsiulj'.'n: PEOVIRiOD OF cxecUlive order ex-
presshy forbids eXercise in foreign lands of the fundamental righl while prani-
ing pussport.  Secondly. there may be Cases where even if ther order is in-
necent on s face, the refusal of permission 0 po te o forcign couniry may,
with certainty and immediacy. spell demial of free speech and profesdonal
practice or busimess.  Thirdly, the fundamental vizht may itself enwomb loco-
motion regardless of natienal frontiers. The second and  thind oflen are
biurred in their cdges and may ovedap. [732 H, 733 A-C]

Spies, traitors, smugglers, sabojenrs of the health, wealth and sarvival of
sovereignty of the nation shall not be passported inmlo hostile soit to work their
vicias  plan fmil!iﬂ]}'. _Bil.ll when applying the F:-;slpnrtg Act, Orver-breadih,
hyper-anxiety, regimentation complex, and political mistrust shall pot sub<on-
scignsly exagperate, inta morbid or wevrotic refnsal or unlimited imponding Or
fimal revocation of passpor, facts which, objectively assessed, may prove ire-
mendoars trifles.  That iz why the provisions have to be read down inte consti-
tutiomality, tzilored o fi1 the reasonablensss test and humansed by naturol jestice,
The Act will survive but the order shall perish for reasoms so fully sel oul by
Shri Justice Bhagwat. And on this construction, the cooscience of the
Constitution iriumphs over vagarious governmenial orders. [734 E-G-H]

Kaiawam, J. (Diszenting)

The preamble to the Constitution provides that the people of India have
solemnly resolved to constitute India ipto o sovercipm, socsalist, secular and
democratic republic gnd to secure to all its citizens, justice, soctal, cconomic and
political, liberty of thoopht, expression, beliel. falth and worship, equakity of
piatus and of opportamity.  Arficle 12 defines the State as including the Govern-
menl and Parliament of India and the Government and the Legislature of each
of the States and of local or other awtherties within the tendbory of India or
under the control of the Governmeni of Indin.” Article 13 provides that laws
that are inconsistent with of in deragation of fundamental richis are fo that ex-
teni void,  Argicls 245{2} provides that no law made by Parlizment shall be
deemed to be invelid on the ground shat it would have extra ferrilorial operation,
Tn England section 3 of the Statute of Wesiminster declares that Parliament
his full power to make laws having extra territorial operation, The followine
are the principles to determing Whether the provisions of a Constitution or o
Staipuie have extra territorial application.

{a) An Acl umless it provides otherwise opplies anly to the countiry
concerned.

(h} An Act of a Legislature will bind the subjects of the ronlm both
within and without if that is the intention of the Legislature, which
must be gathered fromethe langionge of the Act m question.

{c) Legislature normally restricts operation of legislation to its own
territories. However, on occasions legislation controlling the acti-
vities of its own citizens when (hey are abroad may be passed.

Nibover v. Niboyer 48 LJPI at p. 10 and Queen v, Jomeson
and  Dhers [189%6] 2 OB, Division 425 at 430 referred to

id)y Tn the phsence of an inteation clearly expressed or to be inferred
from Hs lapguage, or from the object or subject matter or history of
the enpetment, the presumplion iz (hat Parliament does not desgn
ils statufe o operate bevond the territgripl limit of the couniry.

[TIZ-F-F-H, 7T3% A B E, {-H, 40 A B, G-H|

Governor-GFeneral in Councll v, Raletell Ivegmernt Co. Lrd, ATR. (31)
11944] Federal Court 51, referred to,

Wallaee Brothers & Co, Lid. v, Commisiioner of Income-Tarx, Bombay, Sind
and Baluchisran [1945] F.CO R, 65 and Meolammad Mehy-nd-din v. The King
Emperor [19458] F.OC. R, %4 referred too

~%
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The application of Anicle 14 s expressly limited o the territory of India.
Articles 15, 14, L7, 1B, 20 and 22 by ther very nature are confined o the tecris
tory of Indiz.  Articles 23 1o 28 are applicable only to the territory of India,
At any rate, there is no intention in these Aticles mdicaiing  extra-tervilorial
application.  So also Articles 29 and 30 which deal with cuftural and edwcational
rights are applicable only within the temmitory of India.  Article 31 does not
expressly or impliedly have any extra-lerritorial application. It s possible that
the right comferred by Asticle 19(1){a) may have extra-territorial application.
It 5 not dikely, however, that the framers of the Constitution infended the: right
1 asemble peaceably and without arms or o form associations or unions of
o acguire, hold and dispose of property, or {0 peactise any profession or (o
£arry on any occupation, frade or business. to have any extra-territorinl applica

tinn Tor such cights would not be enforced by the Stite outside (he Dulian fern- .

tory, The rights conferred under Articte 19 are fundamentd rights and Ans,
32 & 226 provide that those rights are guaranteed wad can be evforced by the
apgrieved person by approaching this Court or the High Courls. These rights
cannot be protecied by the Siate outswde itz territory and, therefore, there 15 a
presumption that the constitption makers would not have intended to fuaranice
any rights which the State cannot enforce. [T42 H, 743 A-D-E-F]

Firemdra v. The Stafe of Puaml eud Aroitier, [1958] SCE 308 referred to.

It is most unlikely that before the declaration of human rizhis was pre-
mulgated the framers of the Constitution decided to declare that the funda-
mental rights conferred on the  citizens would  be available even  oulside
Indiz. Ewven. in the American Constitution there s no mention of right to
freedom of cpecth or expression as heing available outside America, The
htw made under Article 1972) tn 1906) imposes reslrictions on the exencise

of nghl of freedom of speech ond expression ete. The restrictions thus -
poeed mormally would apply only within the territory of Indin unbess the legisla-
1ion expressly or by necessary implication provides for extra-territorial operation.
In the penal code. section 3 ond 4 specificolly provides that erimes com-
miited by citizens of India outspie India are panishabie, In Article 19, how-
ever, there is no such  provision  expressly  or by pecessaty  implication.
secondly, o citizen cannod enforce his fumdomemal rights ouotside the territory
of Tndia ewven if it is taken thae such rights are available cntside the country.
Therefore, the contention of the petitioners that by denvine the passport the
petiioner’s fundomenin] rights guaranteed by Article 19 are infringed can-
oot be accepted. [T44 H, 745 A-D, 746 F-G, H. T4T A]

The imporiant question which arizes, is whether an Act passed onder .ﬂ.rncm
21 shoold also satisfy requirements of Article 19, T has been decided
Cowrt in Gopalan’s case that the ponitive detention for offepces umder the |
Code cannot be challen on the pround that it infringes fundomentyl rights
nder Article 19, [747 E-F3

The rights guarzpieed under Arbicle 1901} ere subpect 10 resivictions that
may be placed by Acticles 1%2) fo 1906). The right not to be deprived of
fife end personal liberty is subjoct to s deprivation by procedurs established
by law. In Gepslan's case it wos held that Article 19 dealt with the righis of
the citizens when he was free and would not apply to person who had ceased
ta be free and has been either under punifive or preventive detention. Tt
wos further held thay Article 19 only applied where a lemislation directly hit
the righis enumerated in the Article and not where the loss of rights mcr:tmmd
in the Article waz a result of the operation of legislation relating fo punilive
or prevenlive detendien. The aforesaid ratic of Gopelon's case has  been
confirmed by this Court in Baw Sugh v. Sate of Dellf. The view was again
confirmed in the Stave of Bihar v, Komeshwear Singh.  [74% C,750 B-G)

Ram Simpk v. Stare of Deihi 19511 SCR 451 and Srare of Bikar v, Karteshwar
Singh [1952] SCR 889 relied on.

In Express Newspapers, the test laid down was that there must be a direct or
inevitable condequences of the measure enscted in the impugned Act and that

&
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it wonld not be possible to strike down the lesisistion ms having that
operation. [751 B-C) * " Mt g

Express Newspapers (P) Ltd. and another v, The Uni fo i |
QOS] T SR A8 weied B nion of India & Ors

In Famdard Diwakhana's case it was held that it is not the form or inc-

dentzl infringement that determines the constitutionzlity of a stamte but th
reality or the subsiance. [751 D) : -

_ Hamdard Dawakhana (Wakf} Lal Kuwan v. Union of India [1960] 2 SCR
671 at page 691 and Kochenni v. The Stave of Madror [1960] 3 SCR 887 referred
E:I-.ﬂ.‘iﬂkglhfipﬁs (P) Lid, ard Cvs. v, The Union of India [1962] 3 SCR E42

CELER Tt F] o

In Sakal Paper's Case the Court held that the order was void as it wviolsied

Article 190114} and was pot saved by Article 19(2). In that case the impact

of legrslation under Asticle 21 on the rights guarantced under Article 1911 was
ol in fssue,  [752 C-[

Kharak Single [1964] 1 SCE 132 relied on; Bank Nadowallsapon [1970] 3
SCR 530 and Berner Coleman [1973] 2 SCR 757 distinguished, ’

In Bank Natignalisation case the Count wes only considering the decisions
that took the view that Articles 19(1)(f) and 31(2) wera mumally exclusive,
The basis for the conclusion in Pank Natiensllmtion case is that Arteeles 19 and
31 are parts of & single pattern and while Article 1901)(f) enjoins the right to
acguire, hold and dispese of property, clause 5 of Article 19 avthorises imposiion
of restrictions wpon the right, There must be a reasonable restriction and
Article 31 asqures the right to property and grants proteclion against the emer-
cise of the suthority of fhe State and clause 3 of Article 19 and clauses 1 and
2 of Artcle 31 prescribe Testrictions upon the said action, subject t0 which
the right to property may be exercised. The case specifically over-ruled the
view taken in Gopalan’s cese that the approzch ampd form of the Sfate action
alone meed to be considered and the fact of loss of fundamentsl rights of the
individug!l in general wil ke ipnoréd. The eotite discitsion & Hank Nationalise-
tiom cose telated 10 the inter-relation between Acticle 3102 and Article 19{1} (T},
Certain passing cobservations have been made about the liberty of persoms.
However, there is no justification for holding that the case is an suthority for
the fmpnuitinn that the legislation under Article 21 should ako satisfy all
the fundamental tights guaranteed under Article 19(1). Artcle 21 i relaw
ed to deprivation of lifc and personal liberty and it has been held that it is
not ong of the rights enumerated in Article I901). That the decision in
Bank Notionalimiion case a0 far a5 it relates to Articles 19(1% and 21 &8 in the
nature of eblrer dicts, The Court had not applied itz mind and decided the
specific guestion. The observations were general and casual observetions on
t point not calling for decision and not obviowily argoed before it camnot be
taken as an authority en the proposition in question, The Court cannot be
said 1o have declared the law on the sobject when no occasion arcse for it to
eonsider snd decide the question. The Judgment procesded on some erroneous
assumptions. It was assumed by the judgment that the majonty -Dfl the Court
in Gopafans case held that Article 22 being a commplete code reintine to pre-
ventive detention the validity of an order of detention must be deiermined
directly according to the terms within the four corners of  that .-':-mciu. Th:z
said statemeny is mof borne out from the record of the judgment in Gopaign's
come,  If the obiter dicta based on the wrong assumplion is to be taken a8
the correcl position in law it woold lead to stramge resulis, IF  Adlicles
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I9(1)(a) to (e} and (g) are aitracted in the case of deprivation of personal
:IJhIH'E].r woder Article 21, i punitive detention for an offerce committed under
E-F.(:.._EEL:]I_ as theft, cheating or ossault would be illegal, for the reasonable
resinctions in the interest of public order would not cover the said offences,
"I'herul can be no distinction between the punitive detention and preventive
detention.  Observation in fgnk Nagioralisation case that o legislation under
Article 21 should also satisfy the reguirements of Article 19 cannot be taken
&= correct law, [T34 G-H, 756 D-E, 757 C-E, G-H, 758 A-R, £, 759 A, E-F]

Cuiranjit Lol Chowdhuri [1950] SCR 869, The State of Werr Beneal v,
Subodh Gopal 119541 SCR 587, Siaie of Bombay v, Bhamii Munji 1#53} i
SCR 777, Dabu Barkya Thokur v, State  of Hombay, [1%61] 1 R 123,
Smi. Slrabarl Debi & Anr. v Srare of Wesr Bengal [1967] 2 SCR 940 and
K. K. Kochunni [1968] 3 SCR 887 referred to.

In &5 N, Sarkar’s case also, the majority held that Ariicle 22 wag a  self-
contained Codé. The view taken in this case al=o suffers from the same infirmi-
tics referred 1o in the Bonk Nailonalisation gase. In Khudi Ram's case also
thiz Conrt erponeonsly stated that Gopelan's cise hos taken the view (hat Article
21 was a complete code, [739 F-H, 760 A-B|

In Additional District Magisrare, Jabalpyr, Chief Justice Ray beld that
Artiche 21 & the rule of law regarding life and liberty and no other mule of
law can have separate existzpoe as a distinct right. Justice Beg observed that
Gopalan's case was merely cited in Cooper’s case for illusirating a  line of
reasoning which was held to be incorrect in determining validity of Taw, The
gquestion upder considerafion was whelber Acticles lﬂ[sl}{i} and 31(2) were
moinally excluzive. The leacned Judpe did not understind the Cooper's case
a5 holding that effect of deprivation of rights culside Article 21 will also have
ta ba considered, [760 D-F-H|

In Benmer Colentan's case, the Court beld thal though Article 183{1) does
not mention the freedom of press it iz seltled view of the court that freedom
i speech and expression inclodes freedom of mress gnd circnlation. T that
case also the question whether Articles 21 and 19 are mutually exclusive did not
arssz for consideration, Bewner Colesman's cass. Express Newspapers Case, and
Sakal Newspapers case were all concerned with the right to freedom of the
press which i beld to form part of the freedom of spesch and :mi%hir]n.}”

Componwealtk of Anriralia v. Bank of New South Wales [1950] AC. 235
refarred o

The Pasgport Act provides for issue of passports and travel documents for
regulating the departure from Tndin of citizens of Indis and other person
Sings fhe said Act complies with the requirements of Article 21 re, comphancs
with procedure established by law, it validity conoot be challenped, I
mcidentally the Act infringes om the righls of 2 cinzen under Article 1%(1) of
the Act, it canpot be found to be invalid. The pith and substance male will

have 10 be anplied and unless the rights are directly affected, the challenge
will fail. [763 A-D]

The procedure estoblished by law does mot mesn procedure, however,
fantastic and oppressive or arbitrary which in truth and reality 15 no procedure
al all. Section 5 of the Act provides for applymg for passporis or travel
docoments etc. and the procedwre for passing orders thereon. The authority
can either granl passport or csn refuse . In case the anthority refuses to
grant it; it i required to record in writing a brie! statement of his reasons
which are to be furnished to the nerson concerned unless the suthorty for
reasons specified in sub-section (3) refuses to furnish a copy. Section 6
provides that the refusal to give an endorsement shall be on ome or ofher
grounds mentioned in sub-sections (2} Lo {8}, Section 10 enables the Pass-
port authority 10 vary or cancel the sndorsement on a passport.  Section 1003}
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provides the reasons for which o passport may be impounded.  Again reasons
are Tequired 1o be furnished (o the person concermed on demnand, except if
the Passport Authority i of the opinion that i will mod be in the nfepest
of soversignty snd integrity of Tndia. sccurity of India. friendly relations
of Indin with any forcign couptry of in the jntercst of the peperal public
to furnish such 3 copy. Section [1 provides for ao appeal éxcepl when the
order is passed by the Cenlral Government. [T64 C-E, 763 A-GJ

The Legislature by making an express provision may deny a person the
right 1o be heard, Rules of neiural justice canpot be equated with the fomda-
mental rights. Their aim is to secure justice and to prevent miscarfage of
justice, They do nod supplant the law but supplement it If a statotory
provision can be read consistently with the principles of nafural justice the court
showld do so but if o statolory provision that specifically or by necessary
implication excludes the application of suy rules of naterel justice this Court
camnol ignore the mandate of the legislature or the #@alutory suthorily and
read inte the concerned provision the principles of natural justice. To o limited
extent 1t may be necessary o revoke or to impound o possport without notice
¥ there & real apprehension that the holder of the pasport may leave the
countey i be becomes aware of apv iplention on dhe parl of the Passpord
Authority or the Government to revoke or impound the passport bat that sself
would not justify denial of an opportunity 0 the holder of the passport o
sate hiz case before (he final order = passed, The lepislature has not by ex-
press provision excluded the right to be heard, [768 F-H, 769 A-B]

FPurtabprr v, Coite Convnissioner, Biior [199] 2 5CR 807 awl Sclinidr v.
Secretary of Sunre, Home Affairs [19%9] 2 Ch. 149 referred o,

A passport may be impounded without notice tut before any final order
it paczed, the rule of andi alferam pariess, would apply and the holder of
the pastport will have to be heard. The petitioner hos a right to be heard
before a final order under section 10(3){e) iz possed. Earlier, the courts had
fzken a wview that the ponciple of nolural justice s mapplicable to adminds-
trative orders. However, subsequently, there i3 a change in the fudicial opinfon.
The fromtier between judicial and quasi-judicial determination on the one hand
and an execitive or sdministrative defermination on the other has become
Blurred. The rigid wiew that principtes of nateral jestice apply only o
mdicial gnd guagi-fudicial acts and not to administraftive ocls no longer holds
the field, The court is net infended to sit in appesl over the decision of the
Government. The decision of the Government under section 10{33{c) 1=
subjee o o limbted jslicial serwting. [770 A-F. H, T A, 772 B-IX]

H. K. (An infam) [1967] 2 B, 617 of p, 630 Borinm Chemicals Led,
¥, Company Law Board [1966] Supp. SCR 311, Rokros Indusiries Led, v,
£ D Aparwel [19%69] 3 SCE 103 and WP Electric Co. v Smare of TP

[1969] 3 SCR 865 followed.

The provision cmpowering the Government not fo disclose the reasans for
impounding etc. is valid, The Government is bound to give opportunity to
the holder of the passport hefore finally revoking it or impounding it The
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coses in which (he authordty declines to forngh reasons for meking an order
would be extremely rore. In case where the Goverpment itself passes an
order 1 should be presumed that it would have made the order after careful
serutiny. B oam order i3 passed by the Passport Awthoridy &n appedl B pro-
vided. In the present case, there is mo reason in declining to furnish to the
petittomer statcmend of rcasons for impounding the passport,

1772 H, 773 A-D. H. 774 A

In view of the statement of ihe Atiormey General that the petstioner might
make a representation in respect of the impounding of passport and that (he
representations would be dealt with expeditiousdy and that cven if the impund-
ing of the passport is confirmed it will not exceed & period of § months, It &
not mecessary o go into the merits of the case any further. 776 B-C]

OriciNaL JURISDICTION © Writ Petition No. 231 of 1977,

{Under Arcticle 32 of the Constitution of India).
Madan Bhava and D, Goburdhan for the Petitioner,

8. V. Gupre, Attorney General, Soli J. Sorabjee, Additional Sol.
Genl, of Iadia, R. N. Sachichey and K. N. Bhait for the Respondents,

Ram Panjwani, Vijay Panjwand, Raj Panjwani, 8. K. Bagga &
Mrs. §. Bagga for the Intervener.

The foliowing Judgments were deflivered :

Beg, C.J. The case before us involves questions relating to basic
human rights, On such questions 1 believe that multiplicity of views
giving the approach of cach member of this Court is not a disadvant-
age if it clarifies our nod infrequently differing approaches. It should

enahble all interssted to appreciaic better the significance of our Con-
stitution,

As I am in general agreemeni with my learned brethren Bhagwati
and Krishna Iyer. 1 will endeavour to confine my observations to an
indication of my own approach on some matters for consideration now
before us. This seems to me to be particularly necessary as my learn-
ed brother Kailasam, who has also given ys the benefit of his separate
opmion, has a somewhat different appreach. [ have had the advant-
age of going through the opinions of each of my three Jearned brethren.

It seems to me that there can be little doubt that the right to travel
and to go outside the country, which orders regulaling issue, suspen-
sion or impounding, and cancellation of passports directly affect, must
be included in rights to “personal ]il:u.",n)"?iI on the strength of decisions
of this Court giving a very wide ambit to the right to personal liberty
(see : Sarwant Singh Sawhney v, D, Ramaratfiimom, Assistant Passport
Officer, Government of India, New Delhi & Ors., (") Kharak Singh v.
State of U.P. & Ors.(%).

) (1967 3SCR 825
(3} [1964) 18.C R, 332,
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Article 21 of the Constitution reads as follows :

“Predection of life and personal liberty, WNo person shall
be deprived of his life or personal liberty except according
w0 procedure established by law™.

I: 15 evident that Article 21, though so framed as to appear
as & shield operating negatively against execulive encroachment
over someéthing covered by that shield, is the legal recognition of both
the pro'ection or the shield as well as of what it protects which lies
beneath that shicld. It bas been so interprefed as long ago as in A, K.
Gopalan v. State of Madras,(*) where, as pointed cut by me in Addi-
tional District Magistrate, Jabalpur v, 8. 8. Shutla and others(") with
the help of quotations from judgments of Patanjli Sasiri, J. (from p.
195 to 196}, Mahajan J. (p. 229-230), Das J. (295 and 306-307).
I may d@dd to the passages I cited there some from the judgment of
Kania Chief Justice who alko, while distingnishing the objects and
pafures of articles 21 and 19, gave a wide enough scope to Arl. 21

Kania CJ said (ar p. 100-107) :

“Deprivation (total loss) of personal liberty, which inder
alia inr:Fude& the right to eat or sleep when one likes or 1o
work or nol to work as and when one pleases and several
such rights sought to be protected b t]?l.e expression ‘per-
sonal liberty' in article 21, is quite differcnt from restriction
{which is only a partial control} of the right to move freely
{which is relatively a minor right of a cilizen) as safeguarded
by article 19{13(d). Deprivation of personal liberty has not
the same meaning as restriction of free movement 1o the ter-
ritory of India, This is made clear when the provisions of
the Criminal Procedure Code in Chapter VIII relating to
security of peace or maintenance of public order are read.
Therefore article 19(5) cannot apply to a substantive law de-
priving a citizen of personal liberty, 1 am unable to acce

the contention that the word “deprivation’ includes within its
scope ‘restriction” when interpreting article 21, Article 22
envisages the law of preveniive detention. So does article
246 read with Schedule Seven, List 1, Eniry 9, and List 11T,
Entry 3. Therefore, when the subject of preventive deten-
tion is specifically dealt with in the Chapter on Fundamental
Rights T do not think it is proper to consider a legislation
permilting preventive detention as in conflict with the rights
mentioned in article 19(1).  Article 19(1) does not pur-
port to cover all aspects of liberty or of persenal liberty. In

() [1950] SCR 88.
23 [1976] Suppl. SCR 172 at 327,

e

[
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that article oaly certain phases of Liberty are dealt with.
‘Personal liberty’ would primarily mean liberty of the physi-
cal body. The rights given under article 19(1) do not
directly come under that description. They are rights which
accompany the freedom or liberty of the person. By their
very nature they are freedoms of a person assumed to be in
full possession of his personal liberty. If article 19 is con-
sidered to be the only article safeguarding persomal liberty
several well-recognised rights, as for instance, the right to
eat or drink, the right to work, play, swim and numerous
other rights and activities and even the right to life will not
be deemed protected under the Constitution. [ de not think
that #5 the intention, [t seems to me improper to read article
19 = dealing with the same subject as article 21, Article 19
gives the rights specified therein only to the ¢itizens of India
while article 21 is applicable to all persons. The word citizen
is expressly defined in the Constitution to indicate only a
cerlain section of the inhabitants of India. Moreover, the
protection given by article 21 is very general, It is of Taw'—
whatever that expression is interpreted lo mean. The legis-
lative restrictions on the law-making powers of the legislature
are nol here prescribed in detail as in the case of the rights
specified in article 19. In my opinion therefore article 19
should be read as a separate complete article™,

In tha: case, Mukherjea J., after conceding that the rights eiven
by article 19(1) (d) would be incidentally contravened by an order
of preventive detention (see p. 261) and expressing the opinion that
a wider significance was given by Blackstone (o tli term “ nal
liberty”, which may include the night to locomotion, as Mr. Nambiar,
learned Counse] for A. K. Gopalan, wanted the Court to infer, gave
a narrower connotation to “personal liberty”, as “freedom from phy-
sical constraint or coercion” only. Mukherjea, J., cited Dicey for his
more restrictive view that “personal liberty” would mean : “a personal
right not to be subjected to imprisonment, arrest ar other physical
;:]:mrmm;d in any manner that docs not admit of legal justification™. He

en sdid :

. “Itis, in my opinion, this negative right of not being sub-
jected to any form of physical restraint or coercion that con-
iffutes the essence of personal Iiberty and not mere freedom
to move to any part of the Indian territory™.

After referring to the views of the Drafting Cpmmittes of
stitution Mukherjea, 1., said @ (p. 263) : : Sl

“It is enough to say at this stage that if the report of the
Dra:fimg Commitfee is an appropriate material uﬁa which
the interpretation of the words of the Constitution could he

d, it certainly goes against the contention of the applicant
and it shows that the words used in article 19(1) (d) of the
Copstitution do not mean the same thing as the expression

3—1195C1/78
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personal liberty' in article 21 does. It is well known that the
word ‘liberty’ standing by itself has been given a very wide
meapning by the Supreme Court of the United States of
America. 1t fncludes not only personal freedom from physi-
cal restraint but the right to the free nse of one’s own pro-
}:mLy and to enter into free contractual relations, In the
ndian Constitution, on the other hand, the expression ‘per-
sonal Jiberty’ has been deliberately used to restrict it to free-
E:rﬁ:m from physical restraint of person by incarceration or
erwise",

Fazal Ali, )., however, said (at p. 148} :

“To my mind, the scheme of the Chapter dealing with
the fundamental rights does not contemplate what is attri-
buled to it, namely, that each article is a code by itself and
15 independent of the others. In my opinion, it cannot be
gaid that articles 19, 20, 21 and 22 do not to some extent
overlap each other. The case of a persen who is convicted
of an offence will come under article 20 and 21 and also
under artiele 22 so far as his arrest and detention in custody
before trial are concerned. Preventive detention, which is
dealt with in article 22, also amounts 1o deprivation of per-
sohal liberty which is referred to in article 21, and is a viola-
tion of the right of freedom of movement dealt with in arti-
cle 19(1)(d). That there are other instances of overlapping
of articles in the Constitution may be illustrated by refercnce
to article 19(1)(f) and article 31 both of which deal with
the right to property and 10 some extent overlap each other™,

As has been pointed out by my learned brother Bhagwati, by de-
tatled references to cases, such as Haradhan Saha v. The Siate of
West Bengal & Ors(') and Shambhu Nath Sarkar v, State of West
Bengal(®}, the view that Afticles 19 and 21 constitute water tizht
compartments, so that all aspects of personal liberty could be excluded
from Article 19 of the Conslitution, had to be abandoned as a result
of what was held, by a larger bench of this Court in R. €. Cooper v.
Union of India(*), to be the sounder view. Therefore, we could
neither revive that overruled doctrine nor conld we now hold that im-
pounding or cancellation of a passport does mot impinge upon and
affect fundamental righis %:ammeed the Constitution. I may
point out that the doctrine that Articles 19 and 21 protect or regalate
flows m different channels, which cerfainly appears to have found fav-
our in this Court in 4. K. Gopalan’s case (supra), was laid down
in a conlext which was very different from that in which that ap-
proach was displaced by the sounder view that the Constitution must
be read as an integral whole, with possible over-lappings of the subject
matter of what is sought to be protected by its various provisions par-
tieularly by articles relating to fundamental rights,

(1) [1975]1 5CR 7178
{2y [1973]1 SCR 856.
(3) 119733 SCR 530,
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In 4. K. Gopalan's case (supra), what was at issue was whether
the tests of valid procedure for deprivation of personal liberty by pre=
ventive detention must be found exclusively in Article 22 of the Con-
stitution or could we gather from outside it also zlsments of any “due
process of law™ and use them to test the validity of a law dealing with
preventive detention,  Our Constitution-makers, while accepting a de-
parture from ordinary norms, by permitting making of laws for pre-
ventive delention without trial for special reasons in exceptional situa-
tions also provided quite claborately, in Axficle 22 of the Constitution
itself, what requirements such law, relating to preventive detention,
must satisfy. The procedural requirements of sech laws separately
formed parts of the gonaranteed fundamental rights. Therefore, when
this Court was calied upon to judge the validity of provisions relating
te preventive detention it laid down, in Gopalan’s case (supra), that
the tests of "due ", with regard to such laws, are to be found
in Article 22 of the Constitution exclusively becanse this article con-
sfitutes a self-contained code for laws of this deseription. That was,
in my view, the real ratio decidendi of Gopalan's case (supra). It
appears to me, with great respect, that other cbservations refating to
the separability of the subject matters of Articles 21 and 19 were
mere ebiter dicta. They may have appeared to the majority of learned
Jiedges in Gopalan's case to be extensions of the logic they adopted
with regard fo the relationship between Arbcle 21 and 22 of the Con-
stitution. But, the real ssue there was whether, mn the face of Article
22 of the Conostitulion, which provides all the tests of procedural vali-
dity of 2 law rmgula!irt‘f preventive defention, other tests could be im-
ported from Arlicle 19 of the Constitution or elsewhere into “proce-
dure established by law”.  The majority view was that this coeld not
be done. 1 think, if T may venture to conjecture what opinions lear-
ned Judges of this Court would have expressed on that oceasion had
other types of law or other aspects of personal liberty, such as those
which confronted this Court in either Satwant Singh's case (supra)
or Kharak Singh's case (supra) were before them, the same approach
or the same language would not have been adopted by them. It secms
to me that this aspect of Gopalar's case (supra) 18 important o re-
member il we ate to correctly understand what was laidd down in fhat
Lase,

I have already referred to the passages I cited in 4. D. M, Jabai-
pur's case (supra) to show that, even in Gopalan's case (supra), the
majority of judges of this Court took the view that (the ambit of per-
sonzl liberty protected by Article 21 is wide and comprehensive, Mt
embraces both substantive righis to personal liberty and the procedure
Provided for their deprivation. One can, however, say that no ques-
tion of “dus process of law™ can really arise, apart from procedural
requirements of preventive detention laid down by Arficle 22, in a
case such as the one this Court considered in Gopalan's case (supra).
The clear meaning of Article 22 i3 that the requirements of “due pro-
cess of law”, in cases of preventive detention, are satisfied by what
is provided by Article 22 of the Constitution jtself. This article in-
dicates the pattern of “the procedure established by law™ for cases of
preventive detentinn.
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Questions, however, relating to either deprivation or restrictions of
personal liberty, concerning laws falling outside Article 22 remained
really unanswered, strictly speaking, by Gopalan's case, If one may
so pet it, the field of "due process” for cases of preventive detention
is fully covered by Article 22, but other parts of that field, not covered
by Article 22, are "nnuc:upi:d”g its specific provisions, [ have no
doubt that, in what may be called “unoccupied” portions of the vast
sphere of persomal liberty, the subsiantive as well as procedural laws
made to cover them must satisfy the requitements of both Articles
14 and 19 of the Constitution.

Articles dealing with diflerent fundamental rights contained in Part
1M1 of the Constitution do not represent entirely  separate streams of
rights which de not mingle at many points. They are all pars of
an integrated scheme in the Constitution. Their waters must mix
to constitute  that  grand flow of unimpeded and impartial  Justice
(social, economic and political), Freedom (not only of thought, ex-
pression, belief, faith and worship, bur also of association, movement,
vocation or occupation as well as of acquisition and possession of
reasongble property), of Equality (of status and of opportunity,
which imply absence of unreasonable or unfair discrimination  bet-
ween individuals, groups ond classes), and of Fralernity (assuring
dignity of the indlwdualpaud the unity of the nation), which our Con-
stitution. visvalises, . Isolation of various aspects of human freedom,
for 5 of their proiection, is neither reabstic nor beneficial but
would defear the very objects of such protection.

We have to remember that the fundamental rights protected by
Part III of the Coenstitution, out of which Articles 14, 19 and 21 are
the most frequently invoked, form tests of the validity of executive
as well as legislative actions when these actions are subjected to judi-
cial scrutiny. We cannot disable Article 14 or 19 from so function-
ing and hold those executive and legislative actions to which they
could apply as unquestionable even when there s no emergency to
shield actions of doubtful legality. These tests are, in my opinion,
available to us now to determine the constitutional validity of Sec-
tion 10(3)(c) of the Act ac well as of the impugned order of 7th
July, 1977, passed against the petitioner impounding her passport *in
the interest of general };’ul:rfiu:" and stating that the Government had
decided not to furnish ber with o copy of reasons and claiming im-
muonity from such disclosure under section 10(5) of the Act.

T have alrcady mentioned some of the authoritiss relied upon by
me¢ in A. D. M. Jabalpur v. 8. Shuklz (Supra), while discussine the
scope of Article 21 of the Constitution, to hald that its ambit is very
wide. T will now indicate why, in my view, the particular richts
claimed by the petitioner could fall within Articles 19 and 21 and
the nature and origin of such rights.

Mukerji J.. in Gopalan's case (supra) refecred to the celebrated
commentaries of Blackstone on the Laws of England, Tt s instructive
to reproduce passages from there even though juristic reasoning may
have travelled today beyond the stage reached by it when Blackstone

¢
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wrote. Our basic concepts on such matters, stated there, have pro- A

vided the foundaiions cn which subsequent superstractures were rais-
ed. Some of these foundations, forfunately, remain intact. Black-
slone said ;

“This law of nature, being coeval with mankind, and
dictaled by God himsell, is of course spperior im obligation
to any other. It is binding over alf the globe in all coun-
tries, and at all times : no human laws are of any validity,
if contrary to this; and such of them as are valid derive all
their force and all their awthority, mediately or immedia-
tely, from this original,”

The identification of natural faw with Divine will or dictates of
God may have, quiie understandably, vanished at a time when men
seg God, if they see one anywhere at all, in the highest qualities in-
herend in the nature of Man himself. Buot the 1dea of a natural law
as g morally inescapable postulate of a just order, recognizing the ina-
licnable and ipherent rights of all men (which termn inclodes wotnen)
as equals before the law persists. It is, T think, embedded in our own
Constitution. [ do not think that we can reject Blackstone’s theory
of natural rights as totally irrelevane for us today.

Blackstone unded his philosophy of natural or  absolute
rights in the fu[inwing lerms :

“The absalute rights of man, considered as a free agent,
endowed with discermment to know good from cvil, and
with power of choosing those measures which appear to him
o be most desirable, are usually summed up in one general
appellation, and denominated the nalural liberty of man-
kind. This natural liberty consists properly in a power of
acting as ¢npe thinks fit, without any restraint or control,
unless by the law of nature; being a right inherent in us by
birth, and one of the pifts of God to man at his creation,
when he endued him with the faculty of free will. But
every man, when he enters into sociely, gives up a part of
his natural liberty, as the price of so valuable a purchase;
and, in consideration of receiving the advaniages of muiual
commerce, obliges himself to conform to those laws, which
the community has thought proper to establish. And this
species of legal obedience and conformity is infinitely more
desirable than that will and savape liberty which is sacri-
ficed to obtain it. For no man that considers a moment
would wish to retain the absolute and uncontrolled power
of doing whatever he pleases; the consequence of which is,
that every other man would alo have the same power, and
then there would be no security to individeals in any of the
enjoyments of life. Polibical, therefore, or civil liberty, which is
that of a member of sncic?', is no other than natural liberty so
far restrained by human laws (and no farther) as is neces-
sary and expedient for the general advantage of the public.
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The absolute rights of every Englishman, (which, taken
in a political and extensive sense, are wsually called their
liberties), as they are founded on nature and reason, so
they are coeval with our form of Government; though sub-
ject at times to fluctuate and change; their establishment
{excellent as it is) being still human. ;

* ® % And these may be reduced to three principal or
primary articles; the right of personal secuority, the right of
personal liberty, and the right of private property, because,
az there is no other known method of compulsion, or ab-
ridging man’s naturel free will, but by an infringement or
diminution of one or other of these important rights, the
preservation  of these, involate, may justly be said to in-
clode the preservation of oor civil immunities in their lar-
gest and most extensive sense.

I. The right of personal security consists in a person's
fegal and uninterrupted enjovment of his life, his limbs, his
body, his health and his reputation,

II. Next to personal  security, the law of England re-
gards, asserts, and preserves the personal liberty of indivi-
duals. This personal liberty consists in the power of loco-
motion, of changing siluation, or moving one's person to
whatsoever place gne’s own inclination may direct, without
imprisonment or restraint, wnless by due course of law.
Concerning which we may riake the same observations as
upon the precederticle_. that it is a right strictly natural;
that the laws of Englend have never abridged it without
sufficient cause; and that, in this kingdom, it cannot ever
be abridged at the mere discretion of the magistrate, with-
out the explicit permission of the laws,

IIl. The third absolute right, inherent in every English-
man, is that of property; which consists in the free use, en-
joyment, and disposal of all his acquisitions, without any
conirol or diminution, save only by the laws of the land,
The original of private property is probably founded in
nature, as will be more fully explained in the sccond book
of the enmsuing commentaries; but certainly the modifica-
tioms ynder which we at present find it, the method of con-
serving it i the present owner, and of translating it from
man 1o man, are enticely derived from society; and are some
of those civil advantages, in exchange for which every indi-
vidual has resigned a part of his natural liberty,”

I have reproduced from Blackstone whose ideas may appear
somewhat quaint in an age of irreverence because, although, T know
that modern jurisprudence conceives of all rights as relative or as
products of parficular socio-economic orders, yet, the idea that man,
as man, morally has certain inherent natvral primordial inalicnable
human rights goes back to the very origins of human jurisprudence.
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It is found in Greek philosophy. If we have advanced today te-
wards whar we believe o be a higher civilisation and a more enligh-
teped erz, we caonot fall behind what,-at any rate, was the meaning
given to “personal Fberty” Jong age by Blackstone. As indicated
above, 1t included “the power of locomotion, of changing situation,
or moving one's person to whatsoever place one’s own inclination
nrmj{al direct, withoutr imprisonment or restraint, unless by due course
of law"”. 1 think that both the rights of “personal security” and of
“personal liberly”, remiﬂtiml by what Blacksione termed “nalural
law”, are embodied in Article 21 of the Constitution. For this pro-
position, 1 relied, in A. D. M. Jobalpur v. §. 5. Shukla (supra), and
I do so again here, on a passage from Subba Rao C.J., speaking for
five Judges of this Court in [, €. Golaknath v. Sraie of Pusnjab(*)
when he said (at p. 789) :

“"MNow, what are the fundamental rights ? They are ¢m-
bodied in Part III of the Constitution and they may be
classified thus: (i) rig!‘t;: to equality, (i) right to freedom,
(i1} right against exploitation, (iv} right to freedom of re-
figion, {v) cultural and educational rights, (vi) right to pro-
perty, and (vii) right to constitutional remedies. They are
the righis of the people preserved by our Constitotion,
‘Fundamental rights’ are the modern name for what have
been traditionally known as ‘natural rights’. As one author
puts it ¢ ‘they are moral rights which every human being
everywhere at all times ought to have simply becausec of
the fact that in contradistinction with other beings, he is
rational and moral'. They are the primordial rights neces-
sary for the development of human personality, They are
the rights which ¢nable a man to chalk out his own Lfs in
the manner he likes best. OQuor Constitution, m addition
to the well-known fundamental rights., also included the
rights of the minorities, untouchables and other backward
communities, in such right™.

Hidayatullah, T, in the same case said (at p. 877)

“What I have said does not mean that Fundamental
Rightz are not subject to change or modification. In the
mest inalienable of such rights a distinction must be made
between possession of a right and its exercise. The first is
fixed and the latter controlled by justice and necessitv, Take
for example Article 21 :

‘No person  shall be deprived of his life or personal
liberty except according to procedure established by law™,

Of all the rights, the right to one’s lilc 15 the most vahe-
able, This article of the titution, therefore, makes the
right fundamental. But the inalienable right is cortailed by
a murderer’s conduct as viewed under law. The depriva-
tion, when it takes place, is not of the right which was im-
mutable but of the continued exercised of the right.”

1) [1967] 2 5CR 762,
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It is, therefore, clear that six out of ecleven Judges in Golak
Nati's case declared that fundamental rights are patural rights em-
bodied in the Constitution itself. This wiew was affirmed by the
majority Judges of this Court in Shukla’s case. 1t was explained by
me there at some length. Khanna, J., took a somewhat dilferent
view, Detailed reasons were given by me in Shukla's case (Supra)
for taking what 1 found to be and still find as the only view [ could
possibly take # 1 were not to disregard, as I could not properly do,
what had beea held by Jarger benches and what I mysell consider
fo be the correct view : that patural law rnights were meant to be
converted into our Constitutionally recognised fundamental rights, at-
least so far as they are expressly mentioned, so that they are to be
found within it and not outside it. To take a contrary view would
involve a conflict between natural law and our Constitutional law,
I am emphatically of opinion that a divorce between natural law and
our Constitutional law will be disastrous, It will defeat one of the
basic purposes of our Constitation.

The wmplication of what 1 have indicated above iz that Article 21
is also a recognition and declaration of rights which inhere in every
ndividual. Their existence does not depend on the location of the
individnal. Indeed, it could be argued that what so inheres is ina-
lienzble and cannoi be taken away at all. This may seem theore-
tically correct and Im But, in fact, we are often met with de-
nials of what is, in v, inalienable or “irrefragible”. Hence, we
speak of “deprivations™ or “restrictions” which are really impedi-
menis (o the exercise of the “inalienable™ rights. Soch deprivations
or restrictions or regulations of rights may take place, within pres-
cribed limits, by means of either statntory law or purported actions
undér that law. The degree to which the theoretically recognised or
abstract right is concretised js thus determined by the balancing of
pringiples on which an inherent right is based against those on which
a restrictive law or orders wnder it could be imposed upon ifs exer-
cise. We have to decide in each specific case, as it arises before us,
what the result of such a balapeing is.

In judging the validity of either legislative or execufive state ac-
tion for conflict with any of the fundamental rights of individuals,
whether they be of citizens or non-citizens, the question as to where
the rights are to be exercised is not always material or even relevant.
If the persons concerned, on whom the law or rted action under
it is to operate, are outside the terntorial jurisdiction of owur country,
the action taken may be ineffective. DBut. the validity of the law
must be determined on considerations other than this, The tests of
validity of restrictions imposed upon the rights covered by article
19013 will be found in clauses (2) to (6) of Article 19, There is
nothing there to sugpest that restrictions on righis the exercise of
which may invclve E;a‘ng out of the country or some activities abroad
are excluded from the purview of tests contemplated by articles 1902)
to (6). I agree with mv lTearned brother Bhagwati, for reasons de-
taifled by him, that the total effect and not the mere form of a restric-
tion will determine which fundamental right is really involved in a

L
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ga.r'licuiar case and whether a restriction upon its exercise is reason-
iy permissible on the focts and circumstances of that case.

If rights under article 19 are riphts which inhere in Indian citi-
zens, individuals concerned carry these inherent fundamental consti-
tuticnal rights with them wherever they go, in so far as our law
ap&:»liq:s. to them, because they are parts of the Indian nation just as
Indian ships, flying the Indian flag, are deemed, in International law,
to be floating parts of Indian territory. This analogy. however, could
not be pushed too far because Indian citizens on  foreign territory,
are only eniitled, by virtue of their Indian nationality and passports,
to the protection of the Indian Republic and the assistance of its
dipiomatic missions abroad. They cannot claim to be governed
dbread by their own Constiiutional or personal laws which do not
operate outside India. But, that is not the position in the case before
us. So far as the impupned action in the case before vs is coneerped,
it took place m India and against an Inglian citizen residing in India,

In India, at any rate, we are all certainly governed by our Con-
stitution. ‘The fact that the affected petitioncr may not, as a resuolt
of a particular order, be able 19 do something intended to be done
by he: abroad caonoi possibly make the Governmental action in
India either ineffective or immune from judicial scrutiny or from an
artack made on the ground of a vielation of a fundamental right which
inheres in an Indian citizen, The consequences or effects upon the
peiiticner’s possible actions or future aclivities in other countries may
be a factor which may be weighed, where relevant, with other rele-
vant facts in o particular case in judging the merits of the restriction
impesed, It will be refevant in so far as it can be shown 1o have
some connection with public or naticnal jnterssts when determining
the merits of an order passed. It may show how she has become a
“person aggrieved” with a cause of action, by a particular order in-
volving her personal freedom. But, such considerations cannct cur-
tail or impair the scope or operation of fundamental rights of citizens
as protections against unjustifisble actions of their own Government.
Nor can they, by their own force, protect legally unjustifiable actions
of the Government of our country against attacks in our own Courts.

In order to apply the tests contained in Articles 14 and 19 of the
Constitution, we have fo consider ‘the objects for which the exercise
of inherent rights recognised by Article 21 of the Constitution are
restricted as well as the procedure by which these restrictions are
sought to be imposed. Both substantive and procedural Taws and
actions taken under them will have to pass tests imposed by articles
14 and 19 whenever facts justifying the invocation of either of these
articles may be disclosed, For example, an international singer or
dancer may well be able to complain of an unjustifiable restriction
on professional activity by a denial of a passport. 1In such a case,
violations of both articles 21 and 19(1)(g) may both be put forward
making it necessary for the authorities coneerned to justify the restric-
tios imposed, by showing satisfaction of tests of validity contemplated
by each of these two articles.
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" The tests of reason and justice cannet be abstract.  They cannot

-be divorced from the needs of the nation. The tests have to be prag-

matic. Otherwise, they would cease to be reasonable. Thus, I think
that a discretion left to the authority to im d a passport in public
interest cannot invalidate the law itself. We cannot, out of fear that
such power will be misused, refuse to permit Parliament (o entrus:
even such power to executive authorities as may be absolutely neces-
sary to carry out the purposes of a validly exercisable power. 1
think it has to be necessarily left to executive discretion to decide whe-
ther, on the facts and circumstances of a particular case, public inte-
rest will or will not be served by a particular order to be passed
under a valid law subject, as it always is, to judicial supervision. In
matiers such as grant, suspension, impounding or cancellation of pass-
ports, the possible dealings of an individual with nationals and autho-
rittes of other States have to be considered. The contemplated or
possible activities abroad of the individual may have to be taken imio
account. * There may be questions of national safcty and welfare which
transcend the importance of the individual's inherent right to go
where he or she pleases to go. Therefore, although we may not deny
the grant of wide discretionary power to the executive authoritics as un-
reasonable in such cases, yet, I think we must look for and find pro-
cedural safeguards to ensure that the power will oot be used for pur-
poses extrancous fo the grant of the power before we upheld the validity
of the power conferred. We have to insist on procedural propricties the

observance of which could show that such a power is being used only :

to serve what can reasonably and justly be regarded as a public or
national interest capable of overriding the individual's inherent right of
movement or travel to wherever Ire or she pleases in the modern world
of closer integration in every sphere between the peoples of the world
and 1he shrunk time-space relationships, = Lt

The view [ have taken above proceeds on the assumption that there -

are inherent  or natural human rights of the individual recognised by
and embodied in our Constitution. Their actual exercise, however, is
regulated and conditioned Iargely by statutory law. Persons upon whom
these basic rights are conaferred can exercise them so long as there is
no justifiable reason under the law enabling deprivations or restricions
of such rights.  But, once the valid reason is found to be there and the
deprivation or restriction takes place for that valid reason in a proce-
durally valid manner, the action which resulls in a deprivation or restric-
tion becomes unassailable, If either the reason sanctioned by the law

is absent, or the procedure followed in arriving at the conclusion that -

such a reason exists is unreasonable, the order having the effect of de-
privation or restriction must be quashed.

A bare look at the provisions of S. 10, sub.s.(3) of the Act will show
that each of the orders which could be passed under section 10, sub.s.
(3)(a) to (h) requires a “satisfaction” by the Passport Authority on
certain objective conditions which must exist in a case before it passes
an order to impound a passport or 2 travel document. Impounding or
revocation are placed side by side on the same footing n the provision.
Section 11 of the Act provides an appeal to the Central Government
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from every order passed under section 10, sub.s. (3) of the Act, Hence,
section 10, subs. 5. {5) makes it obligatery upon the Passport Authori
to “record in writing a bricf statement of the reasons for making su
order and furnish to the holder of the passport or travel document on
demand a copy of the same wnless in any casc, the passport authority
is of the opinion that it will not be in the interests of the sovereignty
and integrity of India, the security of India, friendly reflations of India
with any foreign country or in (he interests of the peneral public to fur-
nish such a copy™.

It seems to me, from the provisions of section 5, 7 and § of the
Act, read with other provisions, that there is a statutory right also ac-
quired, on fulfilment of prescribed conditions by the holder of 2 pass-
port, that it should continue to be effective for the specified period so
long as ng ground has come into existence for either s revbeation or
for impounding it which amounts to a suspension of it for the time being,
It is true that in a proceeding under article 32 of the Constitution, we
are only concerned with the enforcement of fundamental Constitutional
rights and not with any statutory rights apart from fundamental rights,
Article 21, however, makes it clear that violafion of a law, whether sta-
tatory or if any other kind, is itself an infringement of the guaranteed
fundamental right. The basie right is not 1o be denied the protection
of “law” irrespective of variety of that law. It need only be a right
“ectablished by law™.

There can be no doubt whatgoever that the orders uwnder section
10(3) must be based upon some material even if that material consists,
in some cases, of reasonable suspicion arising from certain credible as-
sertions made by reliable individuals. It may be that, in an emergent
situation, the impounding of a passport may become necessary without
evan giving an opportonity to be heard against such a step, which could
be reversed after an epportunity given to the holder of the passport to
ghow why the step was unnecessary, bul, ordinarily, no passport could
be reasonably cither impounded or revoked without g'i'-'irdlg a pri op-

unity to its holder to show cause against the proposed action. The
impounding as well revocation of a pas L, sgem to constitute action
m the nature of a punishment necessitated on one of the grounds speci-
fied in the Act. Hence, ordinarily, an opportunily to be heard in de-
fence after a show cause notice should be given to the holder of a

passport even before impounding it.

It is well established that even where there is no specific provision
in a statute or roles made thereunder for showing cause apgainst action
proposed to be taken against an individual, which affects the rights of
that individual, the duty to give reasonable opportumity to be heand
will be implied from the nature of the function to be performed by
the authority which has the r to take punitive or damaging
action. This principle was laid down by this Court in the State of
Orissa v, Dr, (Miss) Binapani Dei & Ors.(*) in the following words

“The rule that a party to whose prejudice’ an order is in-
tended fo be passed is entitled to a hearing appliss alike to

{1} AIR 1967 5.C. 1269 at 1271.
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judicial tribunals and bodies of persons invested with authority
to adjudicate ppon matters involving civil consequences, It
is one of the fundamental rules of our constitutional set-up that
every citizen is protected against exercise of arbitrary autﬁaﬁty
by the Suile or its officers.  Duty to act judicially would, there-
fore arise from the very nature of the function intended to be
performed, it need not be shown to be supervadded. If there
15 power 1o decide and determine to the prejudice of a person,
duty to act judicially is implicit in the exercise of such power.
If the essentials of justice be ignored and an order to the pre-
judice of a Person is made, the arder is a nullity, That is a
basic concept of the rule of law and importance thereof tran-
scends the significance of a decision in any particular case.”

In England, the rulc was thus expressed by Byles I, in Cooper v.
Wandsworth Board of Works(!) :

“The laws of God and man both give the party an oppor-
11.mirtér to make his defence, if he has any. I remember to have
heard it observed by 2 very learned man, upon such an occa-
sion, that even God himse!f did not pass sentence upon Adam -
before he was called upon to make his defence. “Adam (says
God), “where art thou? Hast thpu not eaten  of the tree
whereof T commanded thee that thou shouldest not  eat 7
And the same question was put to Eve also.”

I find no difficulty whatsoever in holding, on the strength of these
well recognised principles, that an order impounding a pat;-.;!mrl nrust
be made guasi-judicially, This was not done in the case before us.

In my estimation, the findings arrived at by my learned brethren
after an examination of the facts of the case before us, with which I
concur, indicate that it cannot be said that a pood enough reason has
been shown to exist for inlgounﬁing the passport of the petitioner by
the order dated 7th July, 1977. Furthermore, the petitioner has had no
opportunity of showing that the ground for impounding it finally given
in this Court either does not exist or has no bearing on public mterest
or that public interest cannot be better served in some other manner,
Therefore, speaking for myself, I would quash the order and direct the
opposite parties to give an opportunity to the petitioner 1o show cause
against any proposed action on such grounds as may be available,

I am not satisfied that there were present any such pressing grounds
with regard to the petitioner before us that the immediate action of im-
pounding her passport was called for. Furthermore, the rather cava-
lier fashion in which disclosure of any reason for impounding her poss-
port was denied to her, despite the fact that the only reason said to
exist the possibility of her being called to give evidence before a com-
mission of inquiry and stated in the counter-affidavit filed in this Court,
is not such as to be reasonably deemed to necessitate its concealment in

(1) 1863 (14) C.B. (N.5.) 180,
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public interest, may indicate the existence of some undue prejadice

against the petitioner, She has to be protected against even the appea-
rance of such prejudice or bias.

It appears to me that even executive authorities when taking ad-
ministrative action which involves any deprivations of or restrictions
on inherent fundamental rights of citizens must take care to see that
justice is not only done but manifestly appears to be done.  They have
a duty to proceed in a way which is free from even the appearance of
arbitrariness or unreasonableness or unfairness. Thev have to act ina
manner which is patently impartin]l and meets the requirements of natu-
ral justice,

The attitude adopied by the Attorney General however, shows that
Passport authorities realize fully that the petitioner’s case has not been
justly or reasonably dealt with. As the undertaking given by the
Attorney General amounts to an offer to deal with it justly and fairly
afier informing the petitioner of any ground that may exist for impound-
ing her passport, it seems that no further action by this Court may be
necessary, In view, however, of what is practically an admission that
the order actually passed on Tth July, 1977, is neither fair nor proce-
durally proper, 1 would, speaking for myself, quash this order and direct
the return of the impounded passport to the petitioner. I also think
that the pefitioner is entitled io her costs.

CHANDRACHUD, J.—The petitioner’s passport dated June 1, 1976
having been impounded “in public interest” by an order dated July 2,
1977 and the Government of India having declined “in the interest of

neral public™ to furnish to her the reasons for ite decision, she has
ded this writ pelition undzr article 32 of the Constitution to challenge
that order, e challenge is founded on the following grounds @

(1) To the extent to which section 10{3){c) of the Passport
Act, 1967 authorises the passport authority to impound
a passport “in the interesis of the general public'. it is
violative of article 14 of the Constitution sice it confers
vague and undefined power on the passport authority:

(2) Section 10(3)(c) is void as conferring an arbitrary power
since it does not provide for a hearing to the holder of
the passport before the passport s impounded:

{3} Section 10{3){c) is violative of article 21 of the Consti-
tution since it does not prescribe ‘procedure’ within the
meaning of that arficke and since the procedure which it
preseribes is arbitrary and unreasonable; and

(4) Section 10(3)(c) offends against articles 19(1)(a) and
19¢(1) (g) since it permits restrictions to be imposed on
the rights guaranteed by these articles even though such
restrictions cannot be imposed under articles 19(2) and
19(6}.
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At first, the passport authority exercising its power under section 10(5)
of the Act refused to forpish o the petitioner the reason for which it
was considered necessary in the islerests of gencral public 1o impound
her passport.  But those reasons were disclosed later in the counter-
affidavit filed on behall of the Governmeni of India in gnswer 1o the
writ petition.  The disclosure made under the stress of the writ petition
that the petitioner’s passport was impounded because, her presence
was likely to be required in connectiop with the proceedings before a
Commission of Inquiry, could easily have been made When (he peti-
tioner called upon the Government to let her know the reasons why
her passigort was impounded. The power 1o refuse 1o disclose the
resgons for impounding a passport is of an exceptional nature and it
ought to be exercised fairly, sparingly and omly when fully justified
by the exigencics of an uncommon situation, The reasons, if disclosed
being open o judicial scrutiny for ascertaining their nexus with the
order impounding the passport, the refusal to disclose the ressons
would equally be open to the scruting of the court; or else, the whole-
some power of a dispassionate judicial examination of executive orders
could with impunity be set at naught by an obdurate determination 10
suppress the reasons. lLaw cannot permit the exercise of a power
1o keep the reasons undisclosed if the sole reason for doing so is ©

keep the reasong away ifrom judicial scrufiny.

In Saiwand Singh Sawhney v. D, Ramarathram, Assisiant Passport
Officer, Grovernment of India, New Delhi & Ors.(") this Court roled
by majority that the expression “personsl liberty” which occurs in
article 21 of the Constitution includes the right to travel abroad and
that no person can be deprived of that right except sccording to proce-
dure established by law, The Passport Act which was enacted by
Parliament in 1967 in order to comply with that decision prescribes
the procedure whereby an application for a passport may he granted
fully or partially, with or without any endorsement, and a passport
once granted may later be revoked or impounded. But  the mere
prescription of some kind of procedure cannot ever meet the mandate
of article 21. The procedure prescribed by law has to be fair, just
and ressomable, not fanciful, oppressive or arbitrary. The question
whether the procedure prescribed by a law which curtails or fakes
awny the personal liberty guaranteed by article 21 is reasonable or
not has to be considercd not in the abstract or on hypothetical consi-
derations like the provision for a full-dressed hearing as in a Court-
room trial, but in the comtext, primarily, of the purposs which the Act
i inteeded to achieve and of wrgent situations which those who are
charged with the duty of administering the Act may be called upon
to deal with. Secondly, even the fullest compliance with the require-
ments of aritele 21 is not the journey’s end because, a low which pres-
eribes fair and reasonable procedure for curtailing or tzking away the
personal Tiberty guarantecd by arficle 21 has still to meet a possible
challenge under other provisions of the Constitution like, for example,
articles 14 and 19, If the holding in A K. Gopalan v, State of
Madras(®) that the freedoms guaranteed by the Constituticn are

(1} [1967) 3 SCR 825
{2) [19%50] SCR 88,
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mufually exclusive were still good law, the right to  travel abroad
which ® part of the right of personal liberty under articie 21 could
only be found and located in that article and ip no othdr. But in the
Bank Nationalisation Case (R, C. Cooper v. Union of India) (') the
mn:iﬂritj' held that the assumption in A. K. Gopalan(®) that certain
articles of the Constitulion exclusively deal with specific matters can-
not be accepted as correct, Though the Bank Naticnalisation case(')
was concerned with the inter-relationship of article 31 and 19 and not
of articles 21 and 19, the basic spproach adopted therein as regards
the construction of fundamental righis guaranteed in the different pro-
visions of the Constitution categorically discarded the major premise
of the majority judgment in 4. K. Gopalgn (supra) as incorrect. That
is how a seven-Judge Bench in Shambhin Nath Sarkar v. State of West
Bengal & Ors.(*) assessed the true impact of the ratio of the Bank
Nationalizgtion Cage (supra) on the decision in A. K. Gopalan (supra)
in Shambhu Nath Sarkar(®) it was accordingly held that a  law of
preventive detention has (o meet the challenge not only of articles
21 and 22 bur also of article 19(1}(d). Later, a five-Judge Bench
in Haradhan Seha v, State of West Bengal & Ors{*) adopted the same
approach and considered the guestion whether the Maintenance of
Internal Security Act, 1971 violated the right guaranteed by article
19(1)(d). Thus, the inquiry whether the right to  truvel abroad
forms a part of any of the freedoms mentioned in article 19(1) is
not 10 be shut out at the threshold merely because that right is a part
of the guarantee of personal liberty under article 21. T am in entire
agrezment with Brother Bhagwati when he says :

“The law must, therefore, now be taken to be well settled
that article 21 does not exclude arficle 19 and that even if
there i3 a law prescribing a procedure for depriving a person
of “personal liberty’ and there is consequently no infringement
of the fundamental right conferred by acticle 21, such law,
in &0 far as it abridges ar takes away any fendamental right

md‘i article 19 would have to meet the challenge of that
article.” '

The imerplay of diverse articles of the Constitation guarantesing
various freedoms has pone through vicissitudes which have been
elaborately traced by Brother Bhagwati, The test of direciness of the
impugned law as contrasted with its comsequences was  thought in
A. K. Gopalart (supra) and Ram Singhi(®) to be the true approach
for determining whether a fundamental right was infringed. A signi-
ficant application of that test may be pereeived in Naresh S, Mirgj-
kar(*) where an order passed by the Bombay High Court prohibiting
the publication of a wilness's evidence in 2 defamation case was up-
held by this Court on the ground that it was passed with the object
of affording protection to the witness in order to obtain true evidence
(1) [197}]3 SCR 530,

{2) [1950] SCR HR
(3) [1973]) SCR 856.
{4) [1975)1 SCR 778,
{51 [1951] SCR 451,
(6) [1966] 3 SCR 744,
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and jts impact on the right of free speech and expression guaranteed
by article 19(1)(a) was incidepial, N, H. Bhagwati J. in Express
Newspapers(®) struck a modified note by evolving the 1est of proxi-
mate effect and operation of the statute, That test saw its fruition in
Sakal Papers(®) where the Courl. giving precedence to the direct and
immediate effect of the order over its form and object, struck down
the Daily Newspapers (Price and Page) Order. 1960 on the ground
that it violated article 19(1){a) of the Constitution. The culmination
of this thought process came in the Bank Nationolisarion Case (supra)
where it was held by the majority, speaking through Shah J.. thag the
extent of protcction against impairment of a fundamental right is
determined by the direct operstion of an action n the individual's
rights and not by the object of the legislaiure or by the form of the
action. In Bennert Coleman(®) the Court, by a majority, reiterated
the same position by saying that the direct operation of the Act upon
the rights forms the real test, It struck down the newsprint  policy,
restricting the number of pages of newspapers without the option to
reduce the circulation, as offending against the provisions of article
19(1)(a). “The action may have a direct effect on a fuhdamental
right although i's direct subject matter may be different” observed the
Court, citing an cffective instance of a law dealing with the Dofence
of India or with defamation and wvet having a direct effect on the
freedom of speech and expression, The measure of directness, as held
by Brother Bhagwati, is the ‘inevitable’ consequence of the impugned
statutz, These then are the guidelines with the help of which one has
to ascerfaip whether section 10(3)(c) of the Pamport Act which
authorizes the E&sspurt authority to impound a passpart or the impugned
order passed thereunder violates the guarantee of free speech and
expression conferred by article 19(1) (a).

The learned Attorney General answered the petitioner’s contention
in this behalf by saying firsily, that the right to go abroad cannot be
comprehetded within the right of free speech and expression since
the latter wight is exercizable by the Indian citizens within the geogra-
phical Limits of India only. Secondly, he contends, the right to go
abroad is aliogether of a different genre from the right of free speech
and expression and is thercfore not a part of it

The first of these contentions raises a question of great importance
but the form in which the contention is couched is. in my opinion, apt
to befog the true jsswe.  Article 19 confers cerlain freedoms on Indian
citizens, some of which by their very language and nature are limiled
in their exercise by geographicsl considerations. The right te move
freely throughout the ‘territory of India’ and the right to reside and
settle i any part of the “erritory of India” which are contzined in
clauses (d) and (=) of article 19(1} are of this nature. The w0
clauses expressly resiricr the operation of the righty mentioped therein
to the territorial limits of India. Besides, by the wvery object and
nature of those rights, their exercise is limited to  TIndian  territory.

(1 [1959] 5CR 12,
(2] [1962] 3 SCR 842,
(3 [1973]2 5CR 757,
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Those rights are intended fo bring in sharp focus the wnity and inte-
grity of the country and s guasifederal structure. Their drive 15
directed against the fissiparous theory that ‘sons of the soif’ alone shall
thrive, the “soil' being conditioned by regional and sub-regional consi-
derations. The other freedoms which nrticle 19(1) confers are not
so resteicted by their terms but thar again is not conclusive of the
question under consideration. Nor indeed does the fact that res-
iraints on the freedoms goaranieed by Article 19(1) can be imposed
under Articles 19(2) to 19(6) by the State furnish any cloe to that
question.  The State can undoubtedly impoge reasonable restriclions
on fundamental freedoms under c¢lauses (2) 1o (6) of Arlicle 19 and
those restriciions, generally, have a territorial operation, DBut i
ambit of a freedom cannot be measured by the right of a State to
pass laws imposing restrictions on that freedom which, jn the generality
of cases, have a geographical limitation,

Article 19(1){a) guaranttes lo Indian citizens the right to free-
dom of speech and expression, It does not delimit that right in any
manner and there s no ressoen, arising either ouwt of interpretational
dogmas or pragmatic considerations, Why the courts should strein the
language of the Article to cut down the amplitude of thae right.  The
plain meaning of the clause gnarantesing free speech and expression is
that Indian cifiZéens are entitled to cXercise that right wherever they
choose, regardless of geographical considerations, subject of course
o the operation of any existing law or the power of the State 10 make
a law Imposing reasohable restriclions in the inferests of the sovereigniy
and integrity of India, the security of the State, friendly rclations with
foreign Stafes, public order, decency or moralily, or in relation o con-
tempt of court, defamation or incitement to an offence, as provided
in article 19¢2). The exercise of the right of free speech and ex-
pression beyond the limits of Indian territory will, of coorse, also he
subject to the laws of the country in which the freedom is of is in-
tended to bhe exercised. T am guite clear that the Constitution does
not confer any power on the executive to prevent the exercise by an
Indizn citizen of the right of free speech and expression on foreign
soil, subject o what T have just stated. Tn fact, that seems to me to
be: the erux of the matter, for which reason [ said, though with respect,
that the form in which the learned Attorney General stated his pro-
position was likely to cloud the true issue. The Constitution guaruri-
tees certain fundamental freedoms and except where their exercise is
i!!i's;:itfl ]::J}’ territoria] mnhi‘:g:ratinnm those freedoms may be  exer-
cised wheresoever ane chooses. subject to the excepti ifipa-
tions mentioned above, % FE R

 The next question is whether the rieht to po ta i

mtzgral part of the right of free sPe::chg and egxpr?-::hcg ;Tigmismm:i
prehended within il. Tt seems to me impossible 1o answer this ques-
teon in the affirmative as is contended by the petitioner’s counsel, Shri
Madan Bhatia. I is possible (0 predicate of many a right that  its
exercise would be more meaningful if the right is extended to com-
prehended an extraneous facility. But such extensions do not form part
of the right conferrcd by the Constitution, The analogy of the free-

dom of press being included in the right of § i
i it right of free speech and expression
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is wholly misplaced because the right of free expression incontrover-
tibly includes the right of freéedom of the press. The rnight to go
abroad on one hand and the right of free speech and expression on
the other are made up of basically different constituents, so différent
indesd that one cannot be comprehended in the other.

Brother Bhagwati has, on this aspect considered at length certain
American decisions like Keni{'), Aptaekar(®) and Zemel(®*) and illu-
minating though his analysis is, I am inclined to think that the presence
of the due process clause in the 5th and 14th Amendments of the
American Constitution makes significant diffcrence to the approach of
American Judges to the definition and evalyation of constitutional
guaranfecs. The content which has been meaningfully and imaginatively
poured into “due process of law™ may, in my view, constitute an impor-
tant point of distinction between the American Constitution and ours
which studiously avoided the use of that expression. In  the Cen-
tennial  Volume. “The Fourteenth Amendment” edited by
Bernard Schwartz, is contained in an article on ‘Landmarks of Legal
Liverty' by Justice William J. Breanan in which the learned Judge
quoting from Yeats play has this to say : In the service of the age-
old dream for recognition of the equal and inalienable rights of man,
the 14th Amendment though 104} years old, can never be old.

“Like the poor old women in Yeat's play,

“Dad you see an old woman going down the path 7
asked Bri “L did not,” replied Patrick, who had come
into the honse gfrer the old woman leftit, “But T saw a young
girl and she had the walk of a queen.”

CQur Constitution too strides in its majesty bot, may it be remembered,
without the due process clause, T prefer to be content with a decision
directly in point, All Indiz Bank E?mpfﬂ-;raf.f Aszocigtion( ) Tn which
this Court rejected the contention that the freedom to form associations
or unions contained in article 19(1)(¢) carried with it the right that
a workers' union could do all that was necessary to make that right
ciirctive, in order to achieve the purpose for which the union was
formed. One dght leading to another and that another to still other,
and so on, was described in the abovementioned decision as produc-
tive of a “grotesque resalt™.

I have nothing more to add to what Brother Bhagwati has 5aid
on the other points in the case. T share his opinion that though the
right to go abroad is not included in the right contained in article
1971)(a). if an order made under section 10(3)(c) of the Act does
in foct violate the right of free speech and expression, such an order
could be struck down as unconstitutional. Tt is well-seflled that a
statute may pass the test of constitutionality and yet an order passed
under if may be unconstitutional. But of that T will say no more

(1Y 2L.cd. 2d 1204,
(2} 12 L, ed 24992
(3 14 Loed 24179,
(4) [1952] 3 SCR 269,
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because in this branch, one says no more than the facts warrant and
decides nothing that does not call for a decision, The fact that the
petitioner was not heard before or soon after the impounding of her
passpart would have introduced a serious infirmity in the order but
for the statement of the Attorney Gemeral that the Government was
willing to hear the petitioner and further to limit the operation of the
order to a period of six months from the date of the fresh decision,
if the decision was adverse to the petitioner. The order, I agree, does
not in fact offend against srticle 19(1){a) or 19(1)(g}.

I, therefore, agree with the order proposed by Brother Bhagwati.

BHaawATI, J.—The Petitioner 15 the holder of the pass issuad
w2 her on st June, 1976 under the Pass Act, 1967, On 4th
July, 1977 the Petitioner received a letter dated 2nd July, 1977 from
the Regiomal Passport Officer, Delhi intimating to her that it has been
de-ctduf by the Government of India to impound her passport under
section 10{3)(¢) of the Act in public interest and requining her to
surrender the passport within seven days from the date of receipt of
the letter, The petiioner immediately addressed a letter to  the
Regional Passpert Officer requesting him to fumish a copy of the
statement of reasons for making the order as provided in section 10(5)
to which a reply was sent by the Government of India, Minisity of
External Affairs on Gth July, 1977 stating fneer alia that the Govern-
ment has decided “in the interest of the general public” not to furnish
her & copy of the statement of reasons for making of the order, The
Peiitioner thereupon fhled the present petition challenging the agtion
of the Government in impounding her passport and declining to give
reasoms for domg so. The action of the Government was impugned
inter alia on the ground that it was mala fide, but this challenge was
not pressed before us atl the time of the hearing of the ments and
hence it is not necessary to state any facts bearing on that question.
The principal challenge set out in the petition against the legality of
the acticn of the Government was based mainly on the ground that
section 10(3)(c), in se far as it empowers the ;asspnrr Authority to
impound a passport “in the interests of the general public” is violative
of the equality clause contained in Arl. 14 of the Constitution, since
the condifion denoted by the words “in the interests of the pencral
public™ Limiting the exercise of the power is vague and undefined and
the power conferred by this provision is, therefore, excessive and
suffers from the vice of “over-breath.” The petition ako contained a
challenge that an order under section 10(3) (¢} impounding a passport
-:uu}d not be made by the Passport Authority without giving an oppor-
tunity te the holder of the passport to be heard in defence and since
in the present case, the passport was impounded by the Government
without affording an opportunity of hearing to the petitioner, the order
wae mull and void, and, in the ahtcrnative, if section 10(3)(c) were
read in such a manner as to exclude the right of hearing, ih

! 1 : : g section
would be infected with the vice of arbitrariness and it would be void as
offending Article 14.  These were the only taken in the Peti-

tiosi as originally filed and on 20th July, 1977 the petition was admitted
and rule issued by this Coort and an interim order was made directing
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that the passport of the petitioner should continue to remain deposited
with the Registrar of this Court pending the heariog and final disposal
af the Potition,

The hegring of the petition was fixed on 30th Auwpust 1977, but
before that, the petitioner filed an application for wrging  additional
ﬁcmunds and by this application, two further grounds were sought to

urged by her.  One ground was that section 10(3) (¢) is ultrg vires
Article 21 since it prevides for impounding of passpert without any
procedute as required by that Article, or, in any event, even if 1t could
be said that there is some procedure prescribed ander the passport
Act, 1967, it is wholly arbitrary and unreasonable and, therefore, not
in compliance with the requirement of that aricle, The other ground
urged on behalfl of the petitioner was that section 10(3){c) is vicla-
tive of Articles 19(1)(a) and 19(1){g) inasmuch as it authorses
imposition of restrictions on freedom of Speech and expression guar-
antred under Article 19(1)}({a) and {reedom to practise any profession
of 10 CATTY on any occupation, of business guaranteed under Article
W{1)(g} and these restrictions arc impermissible under Article 12(2)
and Article 19(6) respectively. The application for wrging these two
additional grounds was granted by this Court and ultimately at  the
nearing of the petition these were the two principal grounds wluch
were pressed on behalf of the pefitioner.

Before we examine the rival argements urged on hehalf of  the
partics in regard to the varicus questions arising in this petition, it
would be convenient to set out the relevant provisions of the Passport
Act, 1967, This Act was enacted on 24th Tune, 1967 in view of the
decision of this Court in Satwani Singh Sewhney v. D. Ramaraihnanm,
Assistant Passport Officer, Government of India, New Delhi & Ors.(")
The position which obtzined prior to the coming into force of this
Act was that there was no law regulating the issue of passports  for
leaving the shores of India and poing abroad. The issue of passports
was entirely within the discretion of the executive and this discretion
was unguided and unchannelled, This Court. by a majority, held that
the expression “personal liberty” in Asticle 21 takes in the right ot
locomotion and travel abroad and under Article 21 no person can be
deprived of his right to go abroad except according to the procedure
established by law and sinez no law had been made by the State regu-
lating or prohibiting the exercisc of such right, the refusal of pass-
port was m violation of Article 21 and moreover the diserelion with
the exciptive in the matter of issuing or refusing passport being un-
channelled and arbitrary, it was plainly viclative of Article 14  and
hence the order refusing passport to the petitioner was also invalid
under that Arlicle, This decision was accepted by Parliament and the
infirmity pointed out by it was set right by the enactment of the Pass-
ports Act, 1967, This Act, as its preamble shows, was enacted to
provide for the issue of passports and travel documents to regulate the
departure from India of citizens of India and other persons and for
incidental and ancillary matters. Section 3 provides that no perso
shall depart from or attempt to depart from India unless he holds in

(11 [1967] 3 SCR 525
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thig behalf a vald passport or travel document.  What are the different
classes of passports and travel documents which can be issued under
the Act is Jaid down in section 4. Section 5, sub-section (1) provides
for meking of an application for issue of a passport or travel document
or for endorsement on such passport or travel docwment for visiing
furcign country or countries and sub-section (2) says that on receipt of
such application, the passport authority, after making such inguiry,
if any, as it may consider necessary. shall, by order in writing, issue or
fciuse to issue the passport or travel document or make or refuse to
make on the passport or travel document endorsement in respect of one
or more of the foreign countries specified in the application. Sub-sec-
tion (3) requires the passport authority, where it refuses o issue the
passport or travel document or to make any endorsement on the pass-
port or travel document, 1o record in writing a brief statemcnt of its
regsons for making such order.  Section 6, sub-section (1) lays down
the grounds on which the passport authority shall refuse to make an
endorsement for visiting any foreign country and provides that on no
other ground the endorsement shall be refused. There are [ow
grounds set oul in this sub-section and of them, the last is that, in the
optmon of the Central Government, the presence of the applicant in
such foreign country is not in the public mnterest. Similarly sub-sec-
tior (2) of secton 6 specifies the grounds on which alome and on no
other grounds the passport authority shall refuse to issue passport o1
travel document for visiting any foreign country and amongst varicus
grounds set out there, the last is that, in the opinion of the Central
Government the issue of passport or travel document (o the applicant
will not be in the public interest.  Then we come to section 10 which
g the material section which falls for consideration. Sub-section (1)
of that section empowers the passport authority to vary or cancel the
endorsement of 3 passport or travel document or to vary or cancel the

conditions subject to which a passport or travel document has been

issued, having regard, fnter alio, to the provisions of sub-section (1) of
seition 6 of any notification under section 19, Sub-section (2) confers
powers on the passport suthority to vary or cancel the conditions of
the passport or travel document on application of the holder of the
passport of travel document and with the previous approval of the
Central Government, Sub-section (3} provides that the passport
authonty may impound cr cause to be impounded or revoke a pass-
port or travel document on the grounds set out in clavses (a) to {h),
The order impounding the passport in the present case was mads by
the Central Government under clause (c) which reads as follows 1—

“(c) if the passport authority desms it necessary 5o to
do in the interest ;ﬁ’hc Sovereignty and Integrity of India,
the securily of India, friendly relations of India with any
foreign country, or in the interests of the general public;”

The particular ground relied upon for making the order was that sel
out in the last part of clause (c), namely, that the Central Govern-
ment deermns it c3sary to impound the passport “in the interests of
the general public.” Then follows sub-séction (5) which requires the

E
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passport authority impounding or revoking a passport or travel doco.
ment or varying or cancelling an endorsement made wpon it to “re-
cord in writing a brief statement of the reasons for making such order
and furnish to the holder of the passport or fravel document on de-
mand a copy of the same unless, in any case, the passport authority is
of the opimon that it will not be in the interests of the soveriepnty and
integrity of India, the security of India, friendly relations of India with
any foreign country or in the interests of the general public to furnish
such a copy.” Tt was in vire of the provision contained in the latter
part of this sub-section that the Central Government declined to furnish
a copy of the statement of reasons for impounding the passport of the
petittoner on the ground that it was not in the inlerests of the peneral
public to furnish such copy to the petitioner, It is indeed a matter
of regret that the Central Government should have taken up this atiitude
in reply to the request of the petitioner to be supplied a copy of the
statement of reasons, becawse ultimately, when the pelition came to
be filed, the Central Government did disclose the reasons in the affida-
vit in reply to the petition which shows that it was not really contrary
ro public mmﬁ:ﬂ EIE if ﬂ:: look at lhﬂhlxcamns gi;ﬂnm in the ;ﬁﬂid}:;ﬁl
in reply, it wil clear that no reasonable person ' Ve
mke? irlm view that the intmncgr_g of the general public wﬁ be pre-
judiced by the disclosure of the reasons, This is an instance showing
how power conferred on a statutory aunthority to act in the in.rests of
tbe general public can sometimes be improperly exercised. If the

titiomer had not filed the petition, she would perhaps never have

en able to find out what were the reasons for which her passport
was impounded and she was deprived of her right to go abread. The
necessity of giving reasons has obviously been introduoced in sub-sec-
toa (5) so that it may act as a healthy check against abuse or mis-
use of power, If the rcasons given are mot relevant and there is no
nexus between the weasons and the ground on which the passport has
been impounded, it would be open to the holder of the passport to
challenge the order impounding it in a court of law and if the court
is satished that the reasons are extraneous or  ireelvant, the court
would strike down the order. This liability to be exposed to judicial
scrutiny would by itself act as a safeguard apainst improper or  mala
fide exercise of power. The court would, therefore, be very slow
to aceept, without close scrutiny, the claim of the pnssfcn authority
that it would not be in the interésts of the peneral public to disclose
the reasons. The pasgport authority would have to satisfy the coart
by placing proper material that the giving of reasons would be clearly
and indubitably apainst the interssts of the generzl public and if the
Court is not so satisfied, the Court may require the passport authonty
to disclese the reasons, subject to any valid and Jawiul claim for privi-
lewe which may be sel up on behalf of the Government. Here in the
present case, as we have already peinted out, the Central Government
did initially claim that it would be against the interests of the general
public to disclose the reasons for impounding the passport, but when
it came to filing the affidavit in reply, the ‘Central Government  very
properly abandoned this unsostainable claim and disclosed the reasons.
The: question whether these reasons have any nexus with the interests of
the general public or they are extraneous and irrelevant is a matter
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which we shall examine when we deal with the arguments of the parties,
Meanwhile, proceeding further with the resume of the relevant provi-
sjons, reference may be made to section 11 which provides for an
appezl infer alia apainst the order impounding or revoking a passport
or travel document under sub-section (3) of section 10 But there is
g proviso to this section which says that if the order impounding or
revoking 4 passport or travel document is passed by the Central Gov-
ernment, there shall be no right 1o appesl. These are the relevant
provisions of the Act in the light of which we have to consider the
constitutionality of sub-section (3)(c) of section 10 and the validity
of the order impounding the passport of the petitioner.

Meaning and content of personal liberty in article 21

The first contention urged on behalf of the petitioner in support ot
the petition was that the right to go abroad is part of ‘personal libérty
within the meaning of that expression as wsed in Article 21 and no one
can be deprived of this right except according to the procedure pres-
cribed by law. There is no procedure prescribed by the Passport
Act, 1967 for impounding or revoking a passport and thereby prevent-
ing the holder of the passport from going abroad and in any event,
even if some procedure can be traced in the relevant provisions of the
Act, it is unreasonable and arbitrary, inasmuech as it does not provide
for giving an opportunity to the holder of the passport to be_heard
against the making of the order and hence the action of the Central
Government in impoundmg the passport of the petitioner is in viela-
ton of Article 21, This comtenton of the petitioner raises a guestion
a5 10 the true interpretation of Article 21, what is the nature and ex-
tent of the protection afforded by this article 7 What is the meaning
of ‘personal liberty’ : does it include the right to go abroad so that
this right canmot be abridged or taken away except in accordance with
the procedure prescribed by law ?  What 1s the inter-relation between
Art. 14 and Article 217 Does Article 21 merely require that there
musl be some semblance of procedure, howsoever arbitrary or fanciful,
prescribed by law before a person can be deprived of hiz  personal
liberty or that the procedure must satisfy certain requisites in the sense
that it must be fair and reasonable ? icle 21 oceurs in Part 111 of
the Constitution which confers certain fundamental rights, These
fundamental rights had their roots deep in the strugele for indepen-
dence and, as pointed out by Granville Austin in ‘The Indian Consti-
tyion-Cornerstone of a Natior?, “they were included in the Constitu-
tion in the hope and expectation that one day the tree of troe libérty
would bloom in India®. They were indelibly written in the sub-con-
scious memory of the race which fought for well-nigh thirty vears for
securing freedom from British rule and they found expression in the
form of fundamental rights when the Constitution was enacted. These
fundamental rights represent the basic values cherished by the people
of this country since the Vedic times and they are calcnlated to protect
the dignity of the individual and create conditions in which every
fuman being can develop his personality to the fullsst extent.  They
weave a " pattern of guarantees on the basie-structure of human rights®
and impuse negative obligations on fhe State not to encroach on indi
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vidual liberty in its various dimensions. It is apparent from the enun-
ciation of these rights that the respect for the individual and his capa-
city for individual volition which finds expression there is not a self
fulfilling prophecy. Iis purpese is to help the individual to find his
own liability, to give expression 10 his creativity and o prevent fov-
ernmental and other forces from ‘alicnating’ the individual from his
creative impulses. These rights are wide ranging and comprehensive
and they fall under seven heads, namely. |'igj$: to equality, right to
frecdom, Il;;j;l*ll; against exploitation, right to freedom of religion, cul-
rurad and educational rights, right 1o properiy and right to constitutional
reniedies.  Articles 14 to 18 occur under the heading 'Right
Equality’, and of them, by far the most important is Article 14 which
confers a fundamental right by injuncting the State not to “deny to any

rson equality before the law or the equal protection of the laws with-
in the territory of India”. Articles 19 to 22, which find place under
the hmdingﬂﬁ%iglu to freedom” provide for different aspects of free-
dom. Clause (1) of Artiele 1% enshrines what mav be described as
the seven lamps of freedom. It provides that all citizens shall have
the right—fa) to freedom of speech and expression; (b) to assemble
peaceably and without arms: (c) to form associations or unions; (d)
to move freely throughout the territory of India; (e} to reside and settle
in any part of the territory of Tndia; (f) to acquire, hold and dispose
of property and (g) to practise an{wpmfmiuu Or to cafty op any
occupation, trade or business.  But these freedoms are not and cannot
be absolute, for absolute and unrestricted freedom of one may be
destructive of the freedom of another and in a well-ordered, civilised
society, freedom can only be regulated freedom. Therefore, clauses
(2) to (6) of Art. 19 permit reasonable restrictions to be imposed on
the exercise of the fundamental rights guaranteed uwnder clause (1) of
that article, Article 20 need not detain us as that is not matenal for
the determination of the controversy between the parties. Then comes
Article 21 which provides :

“21. No person shall be deprived of his life or personal
liberty except according to procedurs established by law.™

Artficle 22 confers protection against arrest and detention in certain
cases and provides imfer alig safcguards in case of preventive deten-
tivm. The other fundamental rights are not relevant to the present
discussion and we need not refer to them.

It is obvious that Article 21, though couched in negative language,
confers the fundamental right to life and personal liberty. So far as
the right o personal liberty is concerned, it is ensured by providing
that no one shall be deprived of personal liberty except according to
procedure prescribed by law. The first question that arises for con-
sideration on the language of Article 21 is : what is the meaning and
content of the words ‘personal liberty' as nsed in this article ? This
qucstion incidently came up for discussion in some of the judgments
in 4. K. Gopalan v. State of Madras(*} and the chservations made by
Patanjali Sastri, J., Mukherjee, J., and 5. R, Das, J., seemed w place
a parrow interpretation on the words ‘personal liberty’ so as to confine

(¥} {19507 5.C.R. BB,
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the protection of Article 21 to freedom of the person against wnlawiul
detention.  But there was no definite proncuncement made on this
poial since the gquestion before the Cour] was not so much the inter-
preiation of the words ‘personal liberty' as the mter-relation between
Article 19 and 21. It was in Kharak Singh v. State of UP, & Ors ()
that the guestion as to the proper scope and meaning of the expression
‘persenal liberty” came up pointedly for consideration for the first nme
before this Court. The majority of the Judges took the view “that
‘personal liberly’ is wsed in the article as a compendious term o io-
clude within jtself all the varictics of rights which go to make up the
‘personal liberties” of man other than those dealt with in the several
clagses of Article 19{1), In other words, while Article 19(1) deals
with particular species or altributes of that freedom, *persenal lLiberty’
in Article 21 takes in and comprises the residue”. The minority
judges, however, disagreed with this view taken by the majerity and
gxplained their position in the following words @ “No doubt the ex-
chsiﬂn ‘personal liberty’ is a comprehensive one and the right to move
reely is an attribute of personal liberty. Tt is said that the freedom
tor move freely is carved out of personal liberty and, thercfore, the
expression ‘personal liberty’ in Article 21 excludes that attribute. In
our view, this is not a correct approach.  Both are independent funda-
mental rights, though there is overlapping. There is no question of
one being carved out of ancther. The fundamental right of life and
personal liberty bas many attributes and some of them are found in
Article 19, If a person’s fundamental right under Article 21 i5 in-
fringed, the State can rely upon a law to sustain the action, but that
cannol be a complete answer unless the said law satisfies the test laid

- down in Article 19(2) so far as the atiribuies covered by Article

19(1} are cencerned”.  There can be no doubt that in view of the
decision of this Court in R. C, Coeoper v. Union of India(*) the mino-
rity view must’ be regarded as correct and the majority view must be
held to have been overruled. We shall have occasion to analyse and
discuss the decision in R. C. Cooper's case a litile later when we deal
with the arguments based on infraction of Articles 19(1){a) apd
19¢1)(g), but it is sufficient to state for the present that according to
this decision, which was a decision given by the full Court, the funda-
mental rights conferred by Part 1M1 are not distinet and mutually ex-
clusive rights. Each frepdom has different dimensions and merely
because the lmits of interference with one freedom are satisfied, the
law is not freed from the necessity to meet the challenge of another
guaranteed freedom.  The decision in A, K. Gopalan’s (supra) case
gave rise (0 the theory that the freedoms under Articles 19, 21, 22
and 31 are exclusive——each article enacting a cods relating to  the
protection of distinet rights, but this theory was over-turned in R. C.
Cocper's case (supra) where Shah, J., speaking on behalf of the majo-
rity pointed out that “Part 111 of the Constitution weaves a pattern
of guarantees on the texture of basic human rights. The guarantees
detimit the protection of those rights in their allotted fields : they do
not attempt to enunciate distinet rights.” The conelusion was sum-
mariged in these terms @ “In owor judgment, the assumption in 4. K.

(1) [1964]1S.C.R. 332,
(2} [1973]3 S.C.R. 530,
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Gopalan's case that certain articles in the Constitution exclusively deal
with specific matters cannot be accepted as correct™. 11 was held m
R. C. Cooper's case and that is clear from the judgment of Shah, 1.,
because Shah, J., in s0 many lerms disapproved of the contrary state-
ment of law contained in the opinions of Kama, C 1., Patanjali Sastr,
I, Mahajan, I, Mukherjee, 1., and S8, R. Das, 1., in 4. K. Gopalan's
case that even where a person is detained in accordance with the pro-
cedure prescribed by law, as mandated by Article 21, the protection
conferred by the various clauses of Article 19(1) does not cease to
he available to him and the law aothorising such detention has  to
safisfy the test of the applicable freedom under Anticle 19, clause (1),
This wonld clearly show that Articles 19{1) and 21 are nod mutiidlly
exclusive, for, if they were, there would be no question of a law de

riving a person of personal liberty within the meaning of Article E
having to mect the challenge’ of a fundamental right under Article
19¢1). Indeed, in that event, a law of preventive detention which
deprives a person of ‘personal liberty” in the narrowest sense, namely,
freedom from detention and thus falls indisputably within Art. 21
would not reguire to be tested on the touchstone of clanse {d) of
Article 19(1) and yet it was held by a Bench of seven Judges of this
Courl i Shamblin Nath Sarkar v, The State of Wesi Bengal & ﬂ{s.{‘}
that such a law would have to satisfy the requirement inter alia of
Article 1901), clause {(d) and in Haradhan Saha v. The Srate of West
Sengal & Ors., (%) which was a decision given by a Bench of five judges.
this Couort considered the challenge of clanse (d) of Article 19(1) to
the constitutional validity of the Maintenance of Internal Security Act,
1971 and held that that Act did not violate the constitutional gearantes
embodied in that article. Tt is indeed difficult to se¢ on what prin-
ciple we can refuse to give is plain natural meaning to the expression
‘personal liberty” as wsed in Article 21 and read it in a narrow and
resiricted sense so as to cxclude those attribptes of personal liberty
which are spacifically dealt with in Article 19. We do not think that
this would be a correct way of interpreting the provisions of the Cons-
titution conferring fundamental rights.  The atiempt of the court should
be to expand the reach and ambié ol the fundamental rights rather than
attermuate their meaning and confent by a process of judicial construc-
tion. The wave length for comprehending the scope and ambit of
the fundamental rights has been set by this Court in R, C, Cooper's
case and our approach in the interpretafion of the fundamental rights
must now be in tune with this wave length. We may point out even
at the cost of repetition that this Court has said in so many terms in
R. C. Cooper's case that each freedom has different dimensions and
there may be overlapping befween different fundamentzl righis and
therefors it is not a valid argument fo say that the expression ‘personal
liberty” in Article 21 must be so interpreted as (o avoid overlapping
hetween that article and Article 19(1), The expression “personal
fiberty" in Article 21 is of the widest amplitude and it covers a variety
of rights which go to constitute the personal fiberty of man and some
of them have been raised to the status of distinet fundamental rights
and given additional protection under Article 19, Now, it has been

(1) [1973]1 SCR. 856
(2) [197518.C.R. 775
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held by this Court In Satwant Singh's case that ‘personal liberty’ with-
In the meaning of Article 21 includes within its ambit the right to go
abroad and consequently no person can be deprived of this nght ex-
cepi according io procedure prescribed by law. Prior to the enact-
ment of the Passports Act, 1907, there was no law re%:ﬂanng the
right of a person to go abroad and that wos the reason why the order
of the Passport Officer refusing to issue passport to the pefiticner m
Satwant Singh's case was struck down as invalid. Tt will be seen at
once from the language of Article 21 that the protection it secures 18
a limited one. - It safeguards the right to go abroad against executive
interference which is not supported by law; and law hete means ‘en-
acted law' or State Law®.  Vide A. K. Gopalan's case.  Thues, noe per-
son can be deprived of his right to go abroad unless there is a law
made by the State prescribing the procedure for so depriving him and
the deprivation is effected strictly in accordance with such pm:edure
It was for this reason, in order to comply with the Ircglll‘tmtﬂt

Article 21, that Parliament enacted the Passports Act, 1967 for regu-
lating the right to go abroad, It is clear fmm the provisions of the
Passports Act, 1967 that is lays down the circumstances under which a
passport may be issued or refused or cancelled or impounded and also
prescribes a procedure for doing so. but the guestion is whether that
15 sufficient compliance with Arbiele 21, Is the prescriphon of some
sort of procedure enough or must the procedure comply with any parti-
evdar requirements 7 Obviously, procedure cannot be arbitrary, un-
[air or onreasonable.  This indeed was conceded by the learned Aftor-
ney General who with his wsual candour frankly stated that it was
not possible for him 1o contend that any procedurs howsoever arbit-
rary, oppressive or unjust may be prescribed by the law. There was
some discussion in A. K. Gopalan's case in regard to the nature of
the procedure required 1o be prescribed under Article 21 and at lenst
three of the lcarned Judges out of five expressed themselves strongly
in favour of the view that the procedure cannot be any arbitrary, fan-
tastic or oppressive procedure. Fozal Ali, J., who was in a minority,
went to the farthest limit in saying that the procedure must inclode the
four essentials set out in Prof. Willi's book on Constitutional Law,
namely, notice, opportunity to be heard, impartial tribunal and ordinary
course of procedure. Patanjali Sastri, J. did not go as far as that
but he did say thal “certain basic principles emerged as the constant
factors known to all those procedures and they formed the core of
the procedure established by law." Mahajan, J., also obscrved that
Article 21 requires that “there should be some form of proceeding
before a person can be condemned either in respect of his life or his
liberty™ and “it negatives the idea of fantastic, arbitrary and oppressive
'!’uru::s of proceedings”. But apart altopether from these observalions
n A, K. Gopalar's case, which have great weight, we find that even
oft principle the concept of reasonableness must be projected in the

procedure contemplated by Article 21, having regard to the impact of
Article 14 on Anticle 21,
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The infer-relgfionship between ariicles 14, 19 and 21

We may at this stage consider the inter-relation between Article 21
on the one hand and Articles 14 and 19 on the other. We have al-
ready pointed out that the view taken by the majority in A. K.
Gopalan's case wae that 5o long as a law of prevenuve detention satis-
fies the reguirements of Article 22, it would be within the terms of
Article 21 and it would not be required to meet the challenge of Article
19. This view proceeded on the assumption that “certain arlicles in
the constitution exclusively deal with ific matters” and where the
requirements of an article dealing with the particular matter in question
are satisfied and there is no infringement of the fundamental right
puaranteed by that article, no recourse can be had to a fundamental
right conferred by another article. This doctrine of exclusivity was
sericusly questioned in R, C. Cooper's case and it was over-ruled by
a majority of the Full Court, only Ray, J., as he then was, dissenting.
The majority judges held that though a law of preventive detention
may pass the test of Article 22, it has vet to satisly the requirements
of other fundamental rights such as Adicle 19, The ratio of the majo-
sty judgment in R. C. Cooper's case was explained in clear and cate-
E["'MI terms by Shelat, J., speaking on behali of seven judges of this

ourt in Shambhu Naih Sarkar v, Srate of West Bengal('). ifhe learn-
ed Judge there said :
“In Gopalan's case (supra) the majority court had Deld
that Acticle 22 was a sclf-contained Code and therefore a
law of preventive detention did not have to satisfy the require-
mént of Acticles 19, 14 and 21. The view of Fazal Ali, J., on
the other hand, was that preventive detention was a direct
breach of the right under Asticle 19(1)(d) and that a law
providing for preventive detention had to be subject
to such judicial review as is oblained under clause
(5) of that Article. In R. C. Cooper v. Union of India,
(supra) the aforesaid premise of the matjcrr';lj-' in Gopdicn’s
case (supra) was disapproved ang therefore it no longer
holds the field. Though Cooper's case (supra) deali with
the inter-relationship of Article 19 and Article 31, the basic
approach (o construing the fundamental rights guaranteed
in the different provisions of the Constitution adopted in this
case held the major premise of the majority in Gopalan's
case (supra) to be incorrect”
Subsequently, in Haradhan Sahe v, Staie of Wes! Bengal & Ors.(7)
also, a Bench of five Judges of this Court, after relerring to the deci-
sions in A. K. Gopalan's case and R, C. Cooper's case, agreed that the
Maintenance of Internal Security Act, 1971, which is a law of preven-
tive detention, has to be tested in regard to its reasonablemcss with
reference to Article 19, That decision accepted and applied the ratio
in R. C. Cooper's case and Shambhic Nath Sarkar's case and procesded
to consider the challenge of Article 19 to the constitutional validity of
the Maintenance of Iniernal Security Act, 1971 and held that the
Act did not violate anv of the constitutional guarantees enshrined in
Art. 19. The same view was aflirmed once again by a Bench of four

(13 [1973]1 5.C.R. 856,
{1} [1975]t 5.C.R. TT8.
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judees of this Court in  Khudivam Das v, The Swate of West Bengal
& Ors (1), Intercstingly, even prior to these decisions, as poinied out
by Dr. Rajive Dhawan, in his book : “The Supreme Court of India :™
al page 235, reference was made by this court in Mehd. Sabir v, State
af Jamnme and Kashair(?) to acticle 19(2) to justify preventive deten-
tion, The law, must, therefore, now be taken to be well settled that
Article 21 dees not exclude Article 19 and that even if there 15 a law
prescribing a procedure for depriving a person of ‘personal liberty” and
there is consequently no infringement of the fondamental night con-
ferred by Article 21, such law, in s0 far as it abridges or takes away
any fundamental right under Article 19 would have to meet the
challenge of that article. ‘This proposition can no longer be disputed
after the decisions in K. C. Cooper's cuse, Shambhia Nath Sarkai's case
and Haradhan Saha's case. Now, if a law depriving a person  of
‘personal liberty’ and prescribing a procedure for that purpose within
the méaning of Article 21 has to stand the test of one or more of the
fundamental rights conferred under Article 19 which may be applicable
i a given situation, ex hypothesi it must also be liable to be tested with
reference to Article 14, - This was in fact not disputed by the learued
Attorney General and indeed he could not do se in view of the clear
and categorical statement made by Mukharjea, 1., in A. K. Gopalan's
casc that Article 21 “presupposes that the law is a valid and binding
law under the provisions of the Constitution having regard to the com-
petence of the legislature and the subject it relates to and does not
infringe any of the fundamental rights which the Constitution provides
for”, im]udmi Article 14, This Court also applied Article 14 in two
of its earlier decisions, namely, The State of West Bengal v. Amvar Ali
Sarkar(*) and Karhi Raning Rawat v. The State of Saurcshira(®)
where there was a special law providing for trial of certain offences by
a specdier process which ok away some of the safeguards available to
an accused under the ordinary procedure in the Criminal Procedure
Code. The special lJaw in each of these two cases undeubtedly pres-
cribed a procedure for trial of the specified offences and this procedure
could not be condemned as inherently unfair or unjust and there was
thus compliance with the requirement of Article 21, but even so, the
validity of the special law was tested before the Supreme Court on the
t{}ul.‘:]'lﬁsl:ine of Article 14 and in one case, name ¥, Kathi Raning
Rﬂll'l?ﬂ.f.! CHSE, ihe \'ﬁljdif‘_‘r" wWaAS u and m the CI[I'I.'EI';_, nml}r1 d“!Wﬂr
Ali Sarkar's case, it was struck down. Tt was held in both these cases
that the procedure established by the special law must not be violative

of the equality clanse. That procedure must answ i
o Arliole 14 pr ust arswer the reqguircment

The nature and requirement of the procedure under article 1.

Now, the question immediately arises as to what § i

of Article 14 @ what is the mrtlcr:[r! and reach ufh ﬂf‘f g&?ﬁ:::ﬂ?:;
principle emmciated in this article 7 There can be no doubt that il is
a founding faith of the Constitution, Tt is indeed the pillar on which
(1) [1975]28.C.R. 832,
(2) AJIR.I19718.C. 1713,
(3 [1952] 5.C.R. 284+
(4] 11952) SR, 435,

e



674 SUPREME COURT REPORTS [1978] 2 s.cm.

rests securely the foundation of our democratic republic. And, there-
fore, it must not be subjected to a narrow, pedantic or lexicographic
approach. No attempt should be made to iruscate its all-embracing
scope and meaning for, to do so would be to violate its activist magni-
nde.  Equality is a dynamic concept with many aspects and dimen-
sions and it cannot be imprisoned within traditional and doctrinaire
limits. We must reiterate bere what was pointed out by the majority
in E, P. Rovappa v, State of Tamil Nadu & Another(!) namely, that
“from a posiivistic point of view, equalily is antithelic (o arbilraniness,
In fact cquality and arbitrariness are sworn cnemies; one belongs 10
the rule of law in a republic, while the other, to the whim and caprice
of an absolute monarch, Where an act is abritrary, it is implicit in it
that it 15 unegual both accerding to political logic and  constitutional
law and is therefore violative of Article 14",  Article 14 strikes at arbi-
trariness in State action and ensures fairness and equality of tresiment.
The principle of reasonableness, which legally as well as philosophi-
cally, is an essential element of equality or non-arbiltariness pervades
Article 14 like a brooding omnipresence and the procedure contem-
plated by Article 21 must answer the best of reasonableness in order 10
be in conformity with Article 14. It must be “right and just and fair™
and pot arbitrary, fanciful or oppressive; otherwise, it would be no
gﬂcedmr; at all and the requirement of Article 21 would not be satis-
f

How far natural justice v am essential element of procedure

extablished by faw.

The guestion immediately arises : does the procedure prescribed
by the Passports Act, 1967 for impounding a passport meet the test of
this requiremznt ? I8 it ‘right or fair or just'? The argoment of the
petitioner was that it is not, because it provides for impounding of a
passport without affording reasonable opportunity to the holder of the
passport to be heard in defence.  To impound the passport of a person,
said the petitioner, is a serious matfer, gince it prevents him from
excreising his constitutional right to go abroad and such 2  drastic
consequence cannot in fairness be visited without observing the princi-
ple of audi alteram partem.  Any procedure which permits impairment
of the constitutional right to go abroad without giving reasonable oppot-
tunity to show cause cannot but be condemned as unfair  and  unjust
and hence, there is in the present case clear infringement of the require-
ment of Article 21.  Now, it is true that there is no eXpress provision
in the Passports Act, 1967 which requires that the audi alterar parten
rule should be followed before impounding a passport, but that s not
conclusive of the question. If the statute makes itseli clear on  this
point, then no more question arises. But even when the statute is
silent, the law may in a given case make an implication and apply the
principle stated by Byles, I, in Cooper v. _Wnln.::‘rw-:_mh Board of
Works(®). “A long course of decisions, beginning with Dr. Fenfler's
case and ending with some very recent cascs, establish that, although
there are no positive words in the statute requiring that the party shall
be heard, yeot the justice of the commen Jaw will supply the omission of

(2) [1863)14C.B.INS. IR,
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the legisiature”. The principle of audi alteram partem, which man-
dates that no one shall be condemned unheard, & part of the rules of
natyral justice. In fact, there are two main preciples in which  the
rules of natural justice are manifested, namely, Nemo Judex in  Sua
Caesa and aud! alieram partem.  We are not concerned here with the
former, since there is no case of bias urged here. The question is only
in regard to the right of hearing which involves the aud) alteram partem
rofe.  Can it be imported in the procedure for impounding 2 passpost ?

We may commence the discussion of this question with a few gene-
ral chservalions to emphasise the increasing 1mportance of natural
justice in the field of administrative law. WNatural justice is a preat

umanising principle intended to invest law  with fafrness and 1o
secure justice and over the years it has grown inte a widely pervasive
mle affecting large arcas of administrative action. Lord Moros of
Borth-y-Gest spoke of this rule in eloguent terms in his address before
the Bentham Club

“We can, I think, tzke pride in what has been dope in
recent periods and particularly in the field of administrative
law by mvoking and by applying these principles which we
broadly classify under the designation of naterzl jestice,
Many testing problems as to their application yet remain to
be solved. But I affirm that the arca of administrative
action is but one area in which the principles are to be
dc};ln:ryed. Nor are they to be invoked only when procedural
failures are shown, Does natural justice qualify to be des-
cribed as a “majestic” conception 7 T believe it does. 1Is it
just a rhetorical but vague phrase which can be employed,
when needed, to give a gloss of assurance ? [ believe that
it i8 very much more. If it can he summarised as being fair
play in action—who could wish that it would ever be out of
action 7 It denotes that the law is not only to be guided by
repson and by logic but that its purpose will not be fulfilied;
it lacks more exalted inspiration. (Current Legal Pro-
blems, 1973, Vol 26, p. 16)

And then again, in his speech in the House of Lords in Wireman v.
Borneman(), the learned Law Lord said in words of inspired felicity :

_“that the conception of natural justice should at all stages
guide those who discharge judicial functions is not  merely
an acceptable but is an essential part of the philosophy of
the law. We often speak of the rules of natural justice, ~ But
there is nothing rigid or mechanical about them.  What they
comprehend has been analysed and deseribed in many auiho-
rities.  But any analysis must bring into relief rather their
spirit and their inspiration than any precision of definition or
precision as to application.  We do not search for prescrip-
tions which will lay down exactly what must, in various diver-
gent situations, be done. The principles and procedures are

(1) [1971] A.C. 297.
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to be applied which, in any particular sitdation or set of cir-
cumstances, are might and just and fair. Natural justice, it
has been said, is only "fair play in action.” Nor do we wait
for directions from Parbament. The common law has abun-
dant riches : there we may find what Byles, J., called “the
justice of the common Jaw™.

Thus, the soul of patural jusiice is * fair play in action' and that is
why it has received the widest recognition throughout the democratic
world. In the United States, the right to an administrative hearing is
regarded as cssential requirement of fundamental fairmess. And in
England too it has been held that ‘fair play in action’ demands that
before any prejudicial or adverse action is taken against a person, he
must be given an opportonity to be heard. The rule was stated by
Lord Denning, M.R, in these terms in Sclumdt v, Secretary of State jor
Hae Affairs(') :—where a public officer has power to deprive a per-
son of his Iiberty or his property, the gencral principle is that it has not
io be done without his being given an u}?g:rﬂun]ty of being heard and
of making representations on his own behall™. The same rule also
prevails in other Commonwealth countries like Canada, Awstralia and
New Zealand. [t has even gained access to the United Nations. Fide
American Journal of International Law, Vol. 67, page 479, Magarry,
J., describes natural justice “as a distillate of dise process of [law”™
Vide Fontaine v. Chesterton{*), It is the quintessence of the process
of justice inspired and guided by fair play in action’. If we look at
the speeches of the various law Lords in Wireran's case, it will he seen
that each one of them asked the question “whether in  the particular
circumstances of the case, the Tribunal acted unfairly so that it could
be said that their procedure did net match with what justice demanded™,
or, was the procedure adopted by the Tribunal ‘in all the circomstances
unfair’ 7 The test adopted by every law Lord was whether the proce-
dure followed was “fair in all the circumstances™ and fair play in
action’ required that an opportunity should be given to the tax payer
“to see and reply to the counter-statement of the Commissioncrs”
before reaching the conclusion that “there is a prima facie case against
him." The inquiry must, thercfore, always be @ does fairness in action
demand that an opportunity to be heard should be given 1o the person

affected 7

MNow, if this be the test of applicability of the doctrine of natural
justice, there can be no distinclion between a quasi-judicial function
and an administtative function for this purpose. The aim of both
administrative inguiry as well as quasi-judicial inguiry is to arrive al a
just decision and if a rule of natural justice 15 calenlated to  secure
justice, or to put it negatively, to prevent miscarrigge of justice, it -
difficult to see why it should be applicable to guasi-judicial nguiry and
not to administrative inguiry. It must logically apply to both. On
what principle can distinction be made between one and the other?
Can it be said that the requirement of Tair play in action® is any the

(1) [1969] 2 Chancery Division 149,
£33 (19681 112 Selicitor General 690,
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less in an admumstralive nguiry thap in 2 quasi-judicial one? Some-
times an unjust decision in an administrative inquiry may have far
more serious consequences than a decision in a guasi-judicial Inguiry
and hence the rules of natural justice must apply equally in an admins-
trative inquiry which entails civil consequences. There was, however,
a time in the early stages of the development of the doctring of natural
justice when the view prevailed that the rules of natura] justice have
application only to & 3uaﬁi—jnd]ﬂtﬁ] proceeding 45 distinguished from an
administrative proceeding and the distinguishing featurz ol a guasi-
judicial proceeding is that the authority concerned is required by the
law under which it is functioning to act judicially, This requirement
of a duty to act judicially in to invest the function with a quasi-
judicial character was spelt out from the following observation of
Atkin, L.J. in Rex v. Electricity Commissioners{l}, “wherever any
body of persons having legal authority to determine questions affect-
ing the rights of subjects, and having the duty to act judicially, act n
excess of their legal authority, they are subject to the controlling juris-
diction of the King Bench Division....". Lord Hewart, CJ., in
Rex w. Legislative Committee of the Church Assembly(*) read this
observation: to mean that the duty to act judicially should be an ad-
ditional requirement existing independently of the “authority to deter-
mine quesions affecting the rights of subjects"—something super added
to it. This gloss placed by Lord Hewart, C.J1., on the dictum of Lord
Atkin, L.}, bedevilled the law for a comsiderable time and stultified
the growth of the docteine of natural justice. The Courr was constrained
in e¥ery case that came before it, to make a search for the duty to act
judicially sometimes from tenvous material and sometimes 1n the services
of the staiute and this led to oversubtlety and over-refinement resul-
ting in confusion and uncertainty in the law. Bur this was plainly con-
trary to the earlier authorities and in the epoch-making decision of the
House of Lords in Ridge v. Baldwin(®), which mocks a turning paint
in the history of the development of the doctrine of naturaj justice,
Lord Reid pointed out how the gloss of Lord Hewart, C.J., was based
on a misunderstanding of the observations of Atkin, L.J., and it went
counter to the law laid down in the earlier decisions of the Court. Lord
Reid observed : “If Lord Hewart meant that it is never cnough that a
body has a duty to determing what the rights of an individnal should
be, but that there must always be something more to impose om it a
duty to act judicially, then that appears to me impossible to reconcile
with the earlier autherities”. The learned law Lord held that the duty
to aet judicially may arise from the very nature of the function inten-
ded to be performed and it need not be shown to be superadded, This
decision broadened the area of application of the rules of natural justice
and to borrow the words of Prof.  Clar in his article on ‘Nawweal Justice,
Substance and Shadow' in Public Law Journal, 1975, restored light to
an arca “henighted by the narrow conceptualism of the previons de-
cade”. This development in the law had its parallel in Tndia in the
Associated Cement Companies Lid. v, P. N. Sharma & Anr(*) where

(1} [1920) 1 K.B. 171,
(2) [192%]1 K.B. 411.
(3) [1964] A. C 40,
(40 [1965) 2 S.C.R, 366,
5119 SCI/78
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this Court approvingly referred to the decision in Ridge v. Baldwin
{supra) and, later in State of Orissa v. Dr. Binapani(') observed that ;
“If there is power to decide and determine to the prejudice of a per-
son, duty to act judicially is implicit in the exercise of such er .
This Court also pointed out in A.K. Kraipak & Ors. v. Union of India &
Ors(*) another historic decision in this branch of rhe law, that in recent
years the concept of guasi-jndicial power has been underpoing radical
change and «aid: “The dividing line between an administrative power
and a guasi-judicial power is quite thin and is being pradually oblite-
raled, for determining whether 2 power is an administrative power or
a quasi-indicizl power one has to look to the nature of the power confer-
red, the person or persons on whom it s conferred, the framework of
the law conferring that power, the consequences ensuing from the exer-
cise of that power and the manner in which that power is expected to
be excrcised”. The net effect of these and other decisions was that
the duty to act judicially necd not be soper-added, but it may be spelt
out [rom the pature of the power conferred, the manner of exercising
it and its impact on the rights of the person effected and where it is
found to exist, the rules of natural justice would be atfracted.

This was the advance made by the law as a resull of the decision
in Ridge v. Baldwin (supra) in Eogland and the decision in Associ-
ated Cement Companies's case (supra) and other cases following
upon if, in India. But that was not to be the end of the development
of the law on this subject. ‘The proliferation of adminisirative law pro-
voked comsiderable fresh thinking on the subject and soon it came to
be recognised that *fair ‘play in action’ required that in administrative
proceeding also, the docirine of natural josfce must be held to be
applicable. We have already discussed this aspect of the question on
principal and shown why no distinction can be made between
an admipistrative and a quasi-judicial procesding for the purpose of
applicability ot the doctring of natural justica.  This position was judi-
cially recognised and accepted and the dichotomy between administra-
tive and gquasi-judicial proceedings vis-a-vis doetrine of natural jus-
tice was finally discarded a5 wnsoand by the decisions in fn re (1K, tlf!u
Infanty (%) and Schmidt v. Secretary of State for Home Afairs (supra)
in England and, so far as India i3 concerned, by the memorable deci-
sion rendered by this Court in A K. KEraipak's case (sopra). Lord
Parker, C.J. pointed out in the course of his judgment in In Re : H.K.
{An Infant) (supra) :

“But at the same time, I myself think that even if an
immigration officer is not in a  judicial or  quasi-judicial
capacity, he must at any rate give the immigrant an opporio-
nity of satisfying him of the matters in the sub-section, and
for that purpose let the immigrant know what hiz immediate
impression is o that the immigrant can ditabuse him, That

(1) [1967}2 5 C.R. 625,
(3 [1970] 1 8.C.R, 457,
() [195712Q. B. 617,

—
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is not, as 1 see i, 8 question of acting or being required to
act judicially, but of being required to act faidy. Good od-
mimsiration and an honest or boma-fide decision must, as
it seems 1o me, required not merely impartiakity, nor merely
bringing one's mind to bear on the problem, bui acling
fairly; and to the limited extent that the circumslances of any
partic'ar case allow, and within the legislative framewors
under which the administrater is working, only to that limi-
ted extent do the so-called rules of natural justice apply,
which in a case such as this is moerely a duty to act fairly.
I appreciate that in saying that it may be said that one is
going fyrther than is permitted on the decided cases becausc
heretofore at any rate the decisions of the courls do seen 1o
have drawn a strict line in these matters according to whether
there i or is not a duty to act judicially or quasi-judicially.”

This Courl, speaking through Hegde, 1., in A. K. Krafpak's case
quoted with approval the above passage from the judgment of Lord
Parker, C.J., and proceeded to add :

“The aim of the rules of natural justice s to  secure
justice or to pul it negatively to prevent miscarriage of jus-
tice. These rules can l)f:»erate only in areas not covered by
any law validly made. In other words they do not supplant
the law of the l}[’m:-li but supplement it—Till very recently it
wiag the opinion of the courts that unless the suthority con-
cerned was req;imd by the kiw under which it functioned 1o
act judicially there was no room for the application of the
rules of natoral justice. The waliditv of that limitation ®
now guestioned. If the purpose of the rules of natural jus-
tice is to prevent miscartiage of justice one f0ils {n see why
these mules should be made  inapplicable o adminishative
enguities, Often times it is not easy to draw the line that
demarcates admimistrative engquines {rom  quasi-judicial en-
guiries, Enguiries which were considersd administrative at
one time are now being conswlered as  quasi-judicial in
character. Arriving at a just decision is the aim of both
iuasirjudicial enquiries as well as administrative enguiries.

n unjust decision in an administrative enquiry may bave
more far reaching effect than 2 decision in a quasi-judicial
enquiry. As observed by this Court in Suresh Koshy George
v, The University of Keralg and Ors. (196931 S.CR, 317
the rules of natural justice are not embodied rules. What
particular rule of natural justice should apply to a  given
case must depend to a great extent on the facts and circum-
stances of that case, the framework of the law under which
the enguiry is held and the constitution of the Tritnmal er
body of persoms appointed for that purpose. Whenever a
complaint is made before a cowrt that some principles  of
natural justice had been contravened the court has to Jecide
whether the observance of that rule was necessarv for a just
decision on the facts of the case™
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This view was reiterated and re-affirmed in a subsequent decision
of this Court in D.F.O. South Khari v, Ram Sanclg Smgh(')., The
Taw must. therefore, now be taken to be well settled that even in an
administrative proceeding, which involves civil consequences, the
doctrine of natural justice must be held to be applicable.

Now, here, the power conferred on the Passport Authority is to im-
pound a passport and the consequence of impounding 2 passport would

- be to impair the constitutional right of the balder of the passport to go

abroad during the time that the passport is impounded. Moreover, a
passport can be impounded by the Passport Authorily only on certain
specified grounds set cut in sub-section (3) of section 10 and the Pass-
port Authonty would bave to apply its mind to the facts and circum-
stances of a given case and decide whether any of the specified grounds
exists which would justify impounding of the passport. The Passport
Authority is also required by sub-section (5) of section 10 to record
in writing a brief stuiement of the reasons for making an order impound-
ing a passport and, save in certain exceptional situations, the Passport
Authority 15 obliged to furnish 2 copy of the statement of reasons to the
holder of the passport.  Where the Passport Authority which has im-
pounded a passport is other than the Central Government, a right of
appeal against the order impounding the passport is given by section 11,
and in the appeal, the validity of the reasons given by the Passport Au-
thority for impounding the passport can be canvassed before the Appel-
late Authority. Tt is <lear on a consideration of these circumstances
that the test laid down in the decisions of this Court for distinguishing
between o quasi-judicial power and an administrative power is satisfied
and the power conferred on the Passport Authority to impound a pass-
port is quasi-judicial power. The rales of natural justice would, in the
circumstances, be applicable in the exercize of the power of impoundin
a passport even on the orthodox view which prevailed prior to 4, K.
Ergfpak's case. The same resuli must follow in view of the decision In
A. K. Kraipak's case, even if the power to impound a passport were
regarded as administrative in character, because it senously interferes
with the constitutional right of the holder of the passport to go abroad
and entails adverse civil consequences,

Now, as already pointed out, the doctrine of natural justive consists
principally of two rules, namély, nemo debi esse judex propria cause
no one shall be a judge in his own cause, and gudi elteram partem : no
decision shall be given against a party without affording him a reason-
able hearing. Wce are concerned herc with the sccond rule and hence
we shall confine ourselves only 1o a discussion of that rule. The learned
Altorney General, apj:vearing on behall of the Union of India, fairly con-
ceded that the audi alteram partem rule is a highly cffective ool devised
by the courts to enable a statutory authority to arrive at a just decision
and it is calculated to act as a healthy check on abuse or misuse of power
and hence its reach should not be narrowed apd it applicability circums-
seribed.  He rightly did not plead for reconsideration of the historic ad-
vances made in the law as a result of the decisions of this Court and did

(1) (19732 8.C.C. 364,

-
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nol suggest that the Court should re-trace its steps.  That would indeed
have been a most startling argument coming from the Government of
India and for the Court to accede to such an argument would hawe been
so act of utter retrogression. But forfunately no such argument was
advanced by the learned Atlorney General. What he wrged was a very
limited contention, namely that having regard to the nature of the action
invotved in the impounding of a passport, the audi alferam partem ruis
must be held wrbe excluded, because if notice were to be given to the hol-
der of the passport and reasonable opportunity afforded to him to show
canse why his passport should not be impounded, he might immediately,
o the strength of the passport, make good his exit from the counlry
and the object of impounding the passport would be [rustrated. The
argument was that if the gudi elferam partem rule were applied, its effect
would be to stultify the power of impounding the passport and it would
defeat and paralvse the administration of the law and hence the aud
alferam pariem Tule cannot in fairness be applied while exercising the
power to impound a passport.  This argument was sought io he sun-
potted by reference to the statement of the law in AS. de Smith, Judi-
cial Review of Administrative Action, 2nd ed., where the learped outhor
savs at pare 174 that “in administrative law a prima facie right to prior
notice and opportuaity to be heard may be held to be cxcleded by im-
plication—where an obligation to give notice and opporfunity to be heard
would obstruct the taking of prompt action, especially actior of a pre-
ventive or remedial natere™. Now, it is true that since the right to
prior notice and opportunity of hearing arises only by implication from
the duty to act faifdy, or to use the words of Lord Morris of Borth-y-
Gest, from ‘Tair play in action’, it may equally be excluded where, hav-
ing regard to the nature of the mction to be taken, its object and pur-
pose and the scheme of the relevant statutory provision, fairness in action
does pot demand its implication and even warrants its exclusion, There
are certain well recognised exceplions to the audi alteram partem rule
eslablished by judicial decisions and they are summarised by S.A. de
Smith in Judici! Review of Administrative Aectlon, 2nd ed., at page
168 to 179, If we analyse these exceptions a little closcly, it will be
apparcnt that they do not in any way militate against the principle which
requires fair play in administrative action. The word ‘exceaficn’ i
really a misnomer because in these exclusionary cases, the gudi alteram
parterm rule 15 held imapplicable not by way of an exception to “falr
play in action”, but because nothing unfair can be inferred by not
affording an opporfunity to present or meet 3 case.  The andi alferam
parfer rule is intended 1o inject jostice into the law and *t cannog be
applied to deleat the ends of jostice, or to make the law “lifeless. absurd,
stultifving, self-defeating or plainly comtrary to the common sense of
the situation’. Since the life of the law is not logic bt expenicnee and
every legal proposition must, in the uliimate analysis, be tested on the
touchstone of pragmatic realism, the audi alreram partem rule would,
by the experiential test, be excluded, if importing the right to be heard
has the effect of paralysing the administrative process or the need [or
promptitude or the urgency of the situation so demands. But af the
same fime it must be remembered that this is o role of vital importance
in the field of admémstrative law ond 1t must not bz jettisoned save m
very exceptional circumstances where compulsive necessity so demands,

A
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It is a wholesome rule designed to secure the rule of law and the court
should not be too ready to eschew it in its application to a given case.
True it is that in guestions of this kind a fanatical cr doctrinaire ap-
proach should be avoided, but that does not mean that merely because
the traditional methodology of a formalised hearing may have the effect
of stultifying the exercise of the statulory power, the andi alieram par-
tem should be wholly excluded. The cowrt must make every effort to
- salvage this cardinal rule to the maximum extent permissible in a given
case. It must not be forgotten that “natural justice is pragmatically
flexible and is. amenable to capsulation under the compulsive pressurc
of circumstances”, The audi alteram pariem rule is not cast in a rigid
mould and judicial decisions establish that it may suffer situational modi-
fications. The core of it must, however, remain, namely, that the per-
son affected must have a reasonable opportenity of being heard and
the hearing must be a genuine hearing and not an empty public relations
exercise, That is why Tucker, L], emphasised in Russel v, Duke of
Norfolk(1) that "whatever standard of natural justice is adopted, one
essential is that the person concerned should have a reasonable oppor-
tunity of presenting his case”. What opporunity may be regarded as
reasomable would necessarily depend on the practical necessities of the
sitpation. It may be a mphistlcat:d fullfledged hearing or it may be
a hearing which 1s very brief and minimal : it may be a hearing prior
to the decision or it may even be a post-decisionai remedial hearing.
The audi alteram partem role is sofficiently Mexible to permit modifica-
tions and variations to suit the exigencies of myriad kinds of sitnations
which mav arise. This circumstantial Hexibility of the apdi alferam por-
fern rule was emiphasised by Lerd Reid in Riseman v. Sortemon
(supra) when he said that be would be “sorry to see this fundamental
neral principle degenerate into a series of hard and fast rules™ and
ond Halsham, L.C,, also observed in Pearl-Berg v, Party(™) that the
courts “have taken n increasingly sophisticated view of what is re-
quired in individual cases”. Tt would not, therefore, be right to con-
clude that the awdi alteram partem rule is exchided merely because the
power to impound a passport might be frustrated, if prior notice and
hearing were to be given fo the person concerned before impounding s
passport.  The Passport Authority may proceed to impound the pass-
ort without giving any prior opportunity to the person concerned to be
Eeard, but as soon as the order impounding the passport is made, and
opportunity of hearing, remedial in aim, should be given to him so that
he may present his case and controvert that of the Passport Authority
and point out why his passport should not be impounded and the order
impounding it recalled. This should not only be possible but also quite
appropriate, becaonse the reasons for impounding the passport are re-
quircd to be supplied by the Passport Authority after the making of
the order and the person affected would, therefore, be in a position to
make n representation setting forth his case and plead for setting aside
the action impoending his passport. A fair opportunity of being heard
following immediately upon the order impounding the passport wonld
satisfy the mandate of natural justice and a provision requiring giving
of such opportunity to the person concerned can and should be read by

{1} [15940 1 All Eng. Reporig 106,
(23 [1971] 1 We=kly Law Reéports, T2,
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implication in the Passports Act, 1967, If such a provision were held
Lo fm 1 aled in the Passports Act, 1967 by necessary implication,
as we hold it must be, the procedure prescribed by the Act for impound- -
ing a passport would be right, fair and just and it would not suffer from
the vice of arbitrariness or unreasonableness, We must, therefore, hold
that the procedure ‘established’ by the Passports Act, 1967 for im-
pounding a passport is in conformity with the reguirement of Article
21 and does not fall foul of that article.

But the question then immediately arises whether the Ceniral Gov-
ernment has complied with this procedure in impounding the passport
of the Petitioner. Now, it is obvious and indeed this could not be con-
troverted, that the Central Government not only did not give an oppor-
tunity of hearing to the petitioner after making the impugned order im-
pounding her passport but even declined to furnish to the petitioner the
reasons for impounding her passport despite request made by her. We
have already pointed out that the Central Government was wholly un-
justified in withholding the reasons for impounding the passport from
the petitioner and this was not only in breach of the statutory provision,
but it alse amounted to dendal of opportunity of hearing to the petitioner,
The order impounding the passport of the: petitioner was, therefore,
clearly in violation of the rule of natural justice embodied in the maxim
audi alteram partent and it was not in conformity with the procedure
prescribed by the Passports Act, 1967. Realising that this was a fatal
defect which would void the order impounding the passport, the learned
Attorney-General made a statement on behalf of the Government of
India to the following effect :

“l. The Government is agreeabls to considering any re-
presentation that may be made by the petitioner in respect of
the impounding of her passport and giving her an opportunity
in the matter. The opporumity will be given within two weeks
of the receipt of the representation. It is clarified that in the
present case the grounds for impounding the are those
mentioned in the affidavit in reply dated 1Bth Avgust, 1977
of Shri Ghosh except those mentioned in para 2(xi),

2. The represeatation of the petitioner will be dealt with
expeditiously in accordance with law.

This statement removes the yoice from the order impounding the pass-
port and it can no longer be assailed on the ground that it does not com-
Ply with the dudi alteram partem rule or is not in accord with the pro-
cedure prescribed by the Passports Act, 1967,

Is Section 10(3) (¢) violative of Article 147

_ That takes ve to the next question whether section 10(3){c) is
violative of any of the fundamental rights guaranteed under Part IT1 of
the Constitution. Only two articles of the Constitution are relied upon
for this purpose and they are Articles 14 and 19(1)(a) and (g). %’E
will first dispose of the challenge based on Articls 14 as it lies in a very
narrow compass, The argument under this head of challenge was that
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A section 10(3) (c) confers unguided and unfettered power on the Pass-
port Authority 10 impound a passport and hence it is violative of the
equality clause contained in Article 14, It was conceded that under
section 10{3)(c) the power to impound a passport can be exercised
only upon one or more of the stated grounds, but the complaing was
that the ground of “interests of the general public” was too vague and
indefinite to afford any real guidance to the assport Authority and the

B Passport Authority could, without in any way violating the terms of
the section, impound the passport of one and not of another, at its dis-
cretion.  Moreover, it was said that when the order impounding a pass-
port is made by the Central Government, there is no appeal or revision
provided by the Statute and the decision of the Central Government
that it is in public interest 1o impound a passpert is final and conclusive,
The discretion vested in the Passport Authority, and particulacly in the

C Central Government, is thHus, unfettered and unresiricted and this is
plainly in vielation of Article 14, Now, the law is well settled that
when a statute vests unguided and unrestricted power in an authority to
affect the rights of a person without laying down any policy or princi-
ple which is to puide the authority in cxercise of this power, it would
be affected by the vice of discrimination since it would leave it open to
the Authority to discriminate between persons and  things similarly

D siwated. Bat here it is difficult to say that the discretion conferred on
the Passport Awthority is arbitrary or unfettered. There are four
pronnds set out in section 10(3) (c) which would justify the making of
an order impounding a passport. We are concerned only with the last

nd denoted by the words *in the interests of the general public”,
or that is the ground which is attacked as vapue and indefinite. We
fail to see how this ground can, by any streteh of argument, be charac-

E terised as vague or undefined. The words “in the mferests of the gene-
ral public”™ have a clearly well defined meaning and the courts have
often heen called upon to decide whether a particular action is “in the
interests of the general public” of in “public interest” and no difficulty
has been experienced by the Courts in carrying out this exercise. These
watrds are in fact borrowed ipsissima verba from Article 19(5) and we
think it would be nothing short of heresy to accuse the constitulion—

F  makers of vague and loose thinking, The legislature performed a seissor
and paste operation in Kfting these words out of Article 19(5) and in-
troducing them in section 1003} (¢) and if these words are not vague
and indefinite in Article 19(5), it is difficolt to scc how they can be
condemned to be such when they occor in section 10(3) (¢). How
can section 10{3){¢) be said 1o incur any constitutional infirmity on
aceount of these words when they are no wider than the constitutional

G provision in Article 19(5) and adhere loyally to the verbal formula
adopted in the Constitution 7 We are clearly of the view that sufficient
gnidelines are provided by the words “in the interests of the general
public” and the power conferred on the Passport Authority to impound
a passport cannot be said to be unguided or unfettered. Moreover, it
must be remembered that the exercise of this power is not made de-
perdent on .the subjective opinion of the Passport Authority as regards

H the necessity of exercising it on one or more of the grounds stated in the
section, but the Passport Authority is required to record in writing a

brief statement of reasons for impounding the passport and, save in cer-
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tain exceptional circumstances, to supply a copy of such statement o
the person affected, so that the person concerned can challenge the de-
cision of the Passport Authority in appeal and the appellate authority
can examing whether the reasons given by the Passport Authority are
corrset, and if so, whether they justify the making of the order impound-
ing the passport. It is true that when the order impounding a passport
is made by the Central Government, there is no appeal aganst it, but
it must be remembered that in such a case the power 15 exercised by the
Central Government itself and it can safely be assumed that the Central
Government will exercise the power in a reasonable and responsible
manner, When power is vesied in a high authority like the Ceniral
Government, abuse of power cannot be lightly assumed. And in any
event, if there is abuse of power, the arms of the court are long enough
to reach it and to strike it down. The power conferred on the Passport
Authority to impound a passport under section 10{3} {c)} cannot, there-
fore, be regarded as discrininatory and it does not fall foul of Article
14. Bul every exercise of such power has to be tested in order to de-
termine whether it is arbitrary or within the guidelines provided in Sec-
tiom 1043){c).

Conflictfag approaches for locating the Jundamental right viclaied
Direct and inevitable effect iest.

We think it would be proper at this stage to consider the approach
to be adopted by the Court in adjudging the constituticnality of a sta-
tute on the touchstone of fundamental rights. What is the test or yard-
stick to be applied for determining whether a statute infringes a partico-
lar fundamental right ? The law on this point has undergone radical
change since the days of 4. K. Gopalan's case.  That was the earliest
decizion  of this Court on the subject, following almost immediate]
upon the commencement  of the Constitution, The argument whic
aroge for consideration in this case was that the preventive detention
order results in the detention of the applicant in a cell and hence it con-
travenzs the fundamental rights guaranteed under clauses (a), (b, (),
{d}, (e} and {g) of Article 19(1), This argument was negatived by
Kania, C. I., who pointed out that : “The true approach is only 10 con-
sider the dircctness of the legislation and net what will be the result of
the deteniion, otherwise valid, on the mode of the detenu’s life—Any
other construction put on the amicle—will be unreasonable”, Thess
observations were quoted with approval by Patanjali Sastri, ¥; speaking
on behalf of the majority in Ram Singh and Ors. v. State of Delhi(1).
There, the detention of the petitioner was  ordered  with a  view,
to preventing him from making any speeches prejudicial to the
maintenance of public order and the argument was that the order of
detention was invalid s it infringed the right of free speech and expres-
sion puarapieed under Anticle 19(1) (a). The Court took the view that
the direct object of the order was preventive detention and not the in-
fringement of the risht of freedom of speech and expression, which was
merely consequential upen the delention of the deténu and upheld the
validity of the order. The decision in A. K. Gopalan’s case, Followed
by Ram Singl's case, gave rise to the theoty that the sbject and form
of State action determine the extent of protection which may be claimed

[ ]
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by an individual and the validity of such action has to be judged by
considering wh&tl?ar it is “directly in respect of the subject covered by
any particular article of the Constitution or touches the said article only
incidentially or indirectly”. The test to be applied for determining the
constitutional  validity of State action with reference to  fundamental
rights is : what is the object of the authority in taking the action : what
is the subject-matter of the action and to which fundamental right does
it relate 7 This theory that “the extent of protection of important gua-
rantees, such as the liberty of person and right to property, depend apon
the form and object of the State action and not wpon its direct opera-
tion upon the individual's freedom™ held away for a considerable time
and was applied in Naresh Shridhar Mirajkar & Ors. v. Stare of Maha-
rashira & Anr.(1) to susiain an order made by the High Courr in a
suit for defamation prohibiting the publication of the evidence of a wit-
ness, This Court, after referring to the observation of Kania, C.J, in
A. K. Gopalan's case and noting that they were approved by the Full
Court in Ram Singh's case, pointed out that the ebject of the impugned
order was [0 give protection to the witness in order to oblain true evi-
dence in the case with a view to do justice between the parties and o
incrdentally it operated o prevent the petitioner from reporting the pro-
ceecdings of the court in the press, it could not be said to contravene
Article 19(1) (a).

But it is interesting to note thay despite the observations of Kania,
C.L, in 4. K. Gopalar's case and the approval of these observations in
Ram Singh's case, there were two decisions given by this Court prior
ta Mirajkar's case, which seemed to deviate and strike a different note.
The first was the decision in Express News Papers (P) Lid. & Anr. v.
The Union of India & Ors.(*) where N. H. Bhagwati, J., speaking on
behalf of the Court, referred to the observations of Kania, C.J., in 4.
K. Gopalan's case and the decision in Ram Singh's case, but ultimately
formulated the test of direct and inevitable effect for the purpose of ad-
judging whether a statute offends 2 particular fundamental right. The
learned Judge pointed out that all the consequences suggested on behalf
of the petitioner’s as flowing out of the Working Journalisis {Conditions
of Service) and Miscellaneous Act, 1955, namely, “the tendency to cur-
tail circulation and thereby narrow the scope of dissemination of infor-
mation, fetters on the petitioners’ freedom to choose the means of exer-
cising the right, likelihood of the independence of the press being un-
dermined by having to seek government aid, the imposition of penalty
on the petitioners’ rght to choose the instroments for exercising the free-
dom or compelling them to seek aligrnative medin ete.”™, wowmld be re-
mote and depend upen various factors which may or may aot come inlo
play. “Unless thess were the direet or inevitable consequences of the
meapsares enacted in the 'ﬂ'ﬂpl.lgnﬁd Act”™, said the learned Jodpe, it
would not be possible to strike down the legislation as having that effect
and n;g:mti{-n, A possible eventuality of this type would not neces-
sarily he the consequence which coeld be in the contemplation of the
Legislature while enacting a measure of this type for the benefit of the

(1) [1966]3 S.C.R. 744,
(2) [195915.CR. 1%
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workmen concerned.”  Then again, the learned Judge observed : “—if
the intention or the proximate ¢ffect and operation of the Act was such

"us 1o bring it within the mischief of Article 19(1) (a), it would cer-

tainly be lLiable to be stuck down, The real difficulty, however, in the
way of the petitioners is that neither the intention nor the effect and
operation of the impugned Act is to lake away or abridge the right of
ircedom of speech and expression enmjoyed by the petitioners”. Here
we find the gern of the doctrine of direct and inevifable effect, which
nccessarily must be effect intended by the legislature, or in other words,
what may conveniently and appropnately be described as the doctrine
of intended and real efect. gf’ also in Sakal Papers (P) Lid. & Ors.
v, The Union of India(') while considering the constitutional validity
of the Newspaper (Price and Page) Act, 1956 and Daily Newspaper
( Price and Page) Order, 1960, this Court applied the test of direct and
immediate effect. This Court, relying ?n the decision in Dwarkaday
Shrinivag v, The Sholapur & Weaving Co. Ltd.(*) pointed out that "it
iz the substance and the practical result of the act of the State that should
be considered rather than its purely legal aspect” and “the correct ap-
proach in such cases should be to enguire as to what in substance is
the loss or injury cavsed to the citizen and not merely what manner
and method has been adopted by the State in placing the restriction.”
Since “the direct and immedinte effect of the order™ would be to res-
train a newspaper from publishing any number of paEEE for carrving
its news and  views, which it has a fundamental right under Article
19(1){a) to do, unless it raises the selling price as provided in the
Schedule to the Order, it was held by this Court that the order was
violative of the right of the newspapers guaranteed by Article 19(1)
{a). Here again, the emphasis was on the direct and inevitahle effecr
of the impugned action of the State rather than on its object and form
or subject-matier.

However, it was only R. C. Cooper's case that the doctrine that the
object and form of the State action alone determine the extent of pro-
tection that may be claimed by an individual and that the effect of the
State action on the fundamental right of the individual is irrclevant,
was finally rejected. Tt may be pointed out that this doctnine is in sub-
stance and reality nothing e{w than the test of pith and substance which
is applied for determining the constitutionality of legislation where thers
is conflict of legislative powers conferred on Federal and State Legis-
latures with reference to legislative Lists. The question which is asked
in such cases is : what is the pith and substance of the legislations; if
it “iz within the express powers, then it is not invalidated if incidentally
it effects matters which are cutside the authorised field”. Here also,
on the ﬁaﬁcaﬂm of this doctrine, the question that is required to be
considered is : what is the pith and substance of the action of the State,
or i other words, what is 118 troe nature and character; if it is in res-
pect of the subject covered by any particular fundamental right, its vali-
dity must be judged only by reference to that fundamental right and it Is
immaterial that it incidentally affects another fundamental right.

(1) [1962]3 5.C.R. 342,
{2) [1954]8.0.R. 674,
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Mathew, J., in his dissenting judgment in Bennert Coleman & Co. &
Ors. v. Union of India & Ors.(!) recognised the likeness of this doc-
trine o the pith and substance fest and pointed out that “the pith and
substance tsl, although not sirictly appropriate, might serve a useful
purpose” in determining whether the &Ete action infringes a particular
fondamental right. But in B, €. Cooper’s case, which -was a decision
given by the Full Court consisting of cleven judges, this doctrine was
thrown cverboard end it was pointed ot by Shah, )., speaking on be-
balf of the majority ;

it is not the object of the anthority making the law
impairing the right of a citizen, nor the form of action that
determines the protection he can claim; it is the effect of the
law and of the action vpon the right which atiract the juris-
diction of the Court ta grant relief. I this be the true view,
and we think it is, in determining the impact of State action
upon constitutional guarantees which are fundamental, it fol-
lows that the extent of protection against impairment of a -
fundamental right is determined not by the object of the Legis-
tature nor by the form of the action, but by its direct opera-
tion upon the individval's rights.™

“we are of the view that the theory that the object and
form of the State action determine the extent of proiection
which the agerieved party may claim is not consistent with the

constituttenal scheme—-"

“In our judgment, the assumption in A. K. Gopalan's
case thal certain articles in the Constitution exclusively deal
with specific matters and in determining whether there is in-
fringement of the individeal's puaranteed rights, the object
and the form of the State action alone neced be comsidered,
and effect of the laws on fundamental rights of the indivie
duals in peneral will se ignored cannod be accepted  as
correct.”

The decision in R. €. Cooper's case thus overturned the view taken
in 4. K. Gopalan's case and, as pointed out by Ray, I., speaking on
behalf of the majority in Berreft Coleman's case, 1t laid down two
interrelated propositions, namely,

“First, it is mat the object of the authority making the
law impairing the right of the citizen nor the: form of action
that determines the invasion of the right, Secondly. it is
the effect of the faw and the action upon the right which

attracts the jurisdiction of the Court to grant relick. The
direct operation of the Act upon the righis forms the real fest.”

The decision in Bennett Coleman's case, followed upon R. C. Cooper's
case and it is an important and significant decision, since it elaborated
and applied the thesis laid down in R. C. Cooper’s case. The State
action which was impugned in Bennett Coleman's case was newsprint

S

fy [1973] 25.C.R. 757,
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policy which fnrer alia imposed a maximum limit of ten pages for every
newspaper bul without permitting the newspaper to increase the num-
ber of pages by reducing circulation to meet its requirement even with-
in the admissible quota, These restrictions were sajd 1o be violative
of the rig,hl: of free speech and expression guaranteed under Article
19(1) (a) since their direct and inevitable consequence was to limit the
number of pages which could be published by a2 newspaper to ten, The
argument Government was that the object of the newspeint
policy was rationing and equitable distribution of imported newsprint
whiclf was scarce commodity and not abridgement of freedom of specch
and ¢x on. The subject-matter of the import policy was “ration-
ing of imported commodily and equitable distribution of newsprint”
and the mewsprint-policy did not directly and immediately deal with
the right mentioned in Article 19(1) (a) and hence there was no viola-
ticn-of that Article. This argument of the Government was negatived
by the majority in the following words :

“Mr. Palkhivala said that the tests of pith and substance
of the subject matter and of direct and of incidental effect of
the lr:ijsla.ﬁnn are relevant to questions of [egislative compe-
tence but they are irrelevant to the question of infringement
of fundamental rights. In our view this is a sound and
correct approach to intecprefation of legislative measures and
State action in relation to fundamental rights. The true test
is whether the effect of the impugned action is to take away
or abridge fundamenal rights. If it be assumed that the
direct object of the law or aclion has to be direct abridpe-
ment -of the right of free speech by the impugned law or
action it is to be related to the directness of effect and not to
the directness of (he subject matter of the impeached law or
action. 'The action may have a direct effect on a funda-
mental right although its direct subject matter may be diffe-
rent. A law dealing directly with the Defence of India or
defamation may yet have a direct effect on the freedom of
speech. Article 19(2) could not have such law if the res-
triction iz unreasonable even if it is relaled to matters men-
tioned therein. Therefore, the word “direct” would go to the
quality or character of the effect and not to the subject
matter. The object of the law or executive action is irrele-
vant when it establishes the petitioner’s confention about
fundamental right. In the present case, the object of the
newspaper restrictions has nothing to do with the avilability
of newsprint or foreign exchange because these restrictions
come into operation after the grant of quota. Therefore the
restrictions are to control the number of pages or circulation
of dailies or newspapers. These restriclions are clearly out-
sie the ambit of Article 19(2) of the Constitution. Tt,
therefore, confirms that the right of freedom of speech and
cxpression is abridged by these restricfions”.

The majority took the view that it was not the object of the newsprint
policy or its subject matter which was determinative but its direct conse-
quenca or effect upon the rights of the newspapers and since “the effect

H
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and consequence of the impugned policy upon the newspapers” was
direct control and restriction of growth and circulation of newspapers,
the newsprint policy infringed freedom of speech and expression and
was bence violative of Article 19(1) (a). The pith and substance theory
was thus negatived in the clearest terms and the test applied was as to
what is the direct and inevitable conssquence or effect of the impugned
State action on the fundamental right of the petitioner. It is possible
thal in a given casc the pith and substance of the State action may deal
with a particular fundamental right but its direct and inevitable effect
may be on another fundamental right and in that case, the Siate action
would have to meet the challenge of the latter fundamental right. The
pith and substance doctrine looks only at the object and subject-matter
of the State action, but in testing the validity of the State action with
reference to fundamental rights, what the Court must consider is the
direct and inevitable consequence of Lthe State action. Otherwise, the
protection of the fundamental rights would be subtly but surely eroded.

It may be recalled that the test formulated in B. C. Cooper's case
merely refers to ‘direct operation’ or "direct consequence and effect’ of
the State action on the fundamental right of the petitioner and does not
use the word ‘inevitable’ in this connection. But there can be no
doubt, on a reading of the relevant observations of Shah, J., that such
was the test really intended to be laid down by the Court in that case.
If the test were merely of direct or indirect eficct, it would be a open-
ended concept and in the absence of operational criteria for judging
‘directness’, it would give the Court an unguantifiable discretion 1o
decide whether in a given case a consequence or effect is direct or not.
Some other concepl-vehicle would be peeded to guantify the extent of
directness or indirectnéss in order to apply the test. And that is sup-

ied by the criterion of “inevitable’ consequence or effect adumbrated
i the Express Newspaper's case. This criterion helps to quantify the
extent of dircctness necessary to constitute infringement of a fundamen-
tal ri%:n is direct and inevitable, then a fortiori it must be presumed to
have been intended by the authority taking the action and heoce this
doctrine of direct and incvitable effect has been described by some
jurists as the doctrine of intended and real effect, ‘This is the ftest
which must be applied for the purpose of determining whether section
10(3)(c) or the impugned order made under it is wiclative of Art.
19(1)(a) or (g).

Is Section 10(3) (c) violative of Article 19(1) (a) or {g) ?

We may now examine the challenge based on Article 19(1) (a) in
the light of this background. Article 19(1)(a) enshrines onc of the
most cherished freedoms in a democracy, namely, freedom of speech
and cxpression. The pefitioner; being a citizen, has undoubtedly this
{reedom guaranteed to her, but the question is whether section 10(3)
(c) or the rmpugned Order unconstitutionally takes away or abridges
this freedom. Now, prima facie, the right, which is sought to be res-
tricted by section 10(3) (c) and the impugned Order, is the right to go
abroad and that is not named as a fundamental right or included in so
many words in Article 19(1)(a), but the argument of the petitioner
was that the right to go abroad is an integral part of the freedom of
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m&wﬂ and expression and whenever State action, be it law or executive
t, restricts or interferes with the right to go abread, it necessarily
invelves curtailment of freedom of speech and expression, and is, there-
fore required to meet the challenge of Article 19(1)(a). This argu-
ment was sought to be answered by the Union of India by a two-fold
contention. The first imb of the confention was that the right to go
abroad could not possibly be comprechended within freedom of speech
and expression, because the Iiﬁht of free speech and  expression
guarantesd under Article 19(1){a) was exercisable only within the
territory ¢of India and the guarantee of its exercise did not extend oui-
side the couniry and hence State aclion restricting o1 preventing exer-
cise of the right to go abroad could not be said to be violative of free-
dom of speech and expression and be lisble to be condemned as invalid
on that account, The second limb of the contention went a  little
further and challenged the very premise on which the argoment of the
petitioner was based and under this limb, the argement put forward
was that the right to go abroad was not integrally connected with the
freedom of speech and expression, nor did it partake of the same basic
nature and character and hence it was not included in the right of free
speech and expression goaranteed under Article 19(1) (a) and imposi-
tton of restriction on it did not invelve violation of that Article, These

were broadly the rival contentions urged on behalf of the parties and
wi shall now proceed 1o consider them.

(A) !:d. Fn;fdﬂm of speech and expression confined to the Territory of
Indlia 7

The first question that arises for consideration on these contentions
ts as t0 what is the scope and ambit of the right of free  specch  and
expression conferred under Article 1901) (a). Has it any geographical
limitations ?  Is j1s exercike goaranteed only within the territory of
India or does it also extend outside 7 The Union of India conténded
that it was a basic postulate of the Constitution that the fundamental
rights guaranteed by it were available only within the territory of India,
for it could néver have been the intention of the consftution-makers to
confer rights which the authority of the State could not enforce, The
argument was stressed in the form of an iniecrozation; how could the
fundamental rights be intended to be operative outside the territory of
India when their exercise in foreign territory could not be protected by
the State? ‘Were the fundamental rights intended to be mere platitudes
in so far as territory outside India is concerned T What was the ohject
of conferring the guarantee of fundamental rights outside the territory
of India, if it could not be carried out by the State? This argument,
plausible though it may scem at first blush, is, on closer scrutiny, un-
sound and must be rejected. When the constitution-makers enacted
Part 11T dealing with fundamental rights, they inscribed in the Constitu-
tion certain basic rights which inhere in every human being and which
are essential for unfoldment and development of his full personality.
These rights represent the basic values of a civilised society and fhe
constitution-makers declared that they shall be given 2 place of pride
in the Consfitution and elevated to the status of fundamental righis.
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'The long years of the freedom struggle inspired by the dynamic spiri-
tualism of Mahaima Gandhi and in fact the entire cultural and spiritual
history of India formed, the background against which these rights were
enacted and consequently, these rights were conceived by the constilu-
tion-makers not in & narrow Limiled sense but in their widest sweep, for
the aim and objective was to butld a new social order where man will
not be a mere plaything in the hands of the Siale or a few privileged
persons but there will be full scope and opportunity for him to achieve
the maximum development of his personality and the dignity of the
individual will be fu]f%' assured, The constipution-makers recognised the
spiritual dimension of man and they were conscious that he is an
embodiment of divinily, what the preat Upnishadnic  wverse descriles
a3 “the children of immertality” and his mission in life is to realise the
ultimate truth. This obviously he camnot achieve unless he has certain
basic fréeedoms, such as free of thought, freedom of conscience,
freedom of speech and expression, personal biberty to move where he
likes and 50 on and so forth, It was this vast conceplion of man in
society and universe that animated the formulazion of fundamental
rights and it is difficult o believe that when the constition-makers
declared these rights, they intended to confine them only  within the
territory of India. Take for example, freedom of specch and expres-
gion, Could it have been intended by the constitution-makers that a
citizen should héve this freedom in India but not oetside 7 Freedom
of speech and expression carries with it the right to gather information
as alzo to speak and express oneself at home and obroad and Lo exchanpe
thoughts and ideas with others not only in India buot also outside. On
what principle of construction and for what reason can this freedom be
confined peographically within the limits of India? The constitution-
makers have not chosen to limit the extent of this freedom by adding
the words “in the territory of India™ at the end of Article 19(1)(aj.
They have deliberately refrained from using any words of limitation.
Then, are we going to supply these words and narrow down the scope
and ambit of a highly cherished fundamental right 7 Let vs not forget
that what we are gxpounding is a constitution and what we are called
upon to interpret is a provision conferring a, fundamental vight.  Shall
we expand its reach and ambit or curtail it.? Shall we ignore the hi

and noble purpose of Part 111 mnlminﬁ fundamental rights 7 Would
we not be stultifying the fundamental right of free speech and expression
by restricting it by terriforial limitation. Moreover, it may be noted
that only a short while before the Constitution was brought inte force
and whilst the constitutional debate was still going on, the Universal
Declaration of Human Rights was adopted by the General Assembly
of the United Nations on 10th December, 1948 and most of the funda-
mental rights which we find included in Part TIT were recognised and
adopted by the United Nations as the inalienable righks of man in the
Umiversal Declaration of Hwman Rights.  Article 19 of the Universal
Declaration declared that “every one has & right to freedom of opinion
and expression, this right includes freedom to hold opinions  without
interference and o seek, receive and import inforination and  ideas
through any media and regardless of frontiers”,  {emphesis supplied) .
This was the glorious declaration of the fundamental freedom of specch
and expression noble in conception and universal in scope—which was
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‘before them when the constitution-makers enacted Article 19(1)(a).
We have, therefore, no doubt that frecdom of speech and expression

guaranteed by Article 19(1) (a) is exercisable not only in India  but

also outside,

It is true that the right of free speech and expression enshrined in
Article 19¢1)({a) can be enforced only if it sought to be violated by
any action of the Siate and since State action cannot have any exlia
territorial operation, except perhaps incidentally in case of Parliamen-
tary legislation, it is only violation within the terrilory of India that can
be complained of by an aggrieved person.  But that does not  mean
that the right of free speech and cxpression is exercisable only in India
and not outside. Stale action taken within the territory of India can
prevent or resirict exercise of freedom of speech and expression  out-
side India. What Article 19(1}{a) does is to dcclare freedom of
speech and expression as a fendamental right and to protect it against
State actton. The Stale cannol by any legislative or executive action
interfere with the exercise of this right, except in so far as permissible
under Article 19(2). The State action would necessarily be taken in
India but it may impair or restrict the exercise of this right clsewhere.
Take for example a case where a journalist is prevented by a law or an
execulive order from sending his despatch abroad. The law or the
executive order would operate on the journalist in India but what it would
prevent him from doing is to exercise his freedorn of speech ond
expression abroad.  Today in the modern world with vastly developad
science and technology and highly improved and sophisticated means
of communication, a person may be able to exercise freedom of speech
and expression abroad by doing something within the couniry and  if
this iz published or restricted, his freedom of speech and expression
would certainly be impaiced and Article 19(1)(a) violated. There-
fore, merely because State action is restricted to the territory of India,
it do#s not necessarily follow that the right of free speech and expres-
sion is also limited in its operation to the territory of India and does
not exiend outside.

This thesis can also be substantiated by looking at the guestion from
a slightly different point of view. It is obvious that the right of free
speech and expression puaranieed under Article 12{1)(a) can be
subjected to restriction permissible under Article 19(2), Such restric-
tion, imposed by a statute or an order made under it, if within the
Timits ]igﬂdnd in Arficle 19(2), would clearly bind the citizen not
only when he is within the country but also when he travels outside.
Fake for example a case where, either under the Passports Act, 1967
or as a condition in the Passport issued under it, an arbitrary, unreason-
able and wholly unjustifiable restriction is placed upon the citizen that
he may i!;u abroad, but he should not ‘make any speech there. This
would plainly be a restriction which would interfere with his freedom
of speech and expression outside the country, for, if valid, it would
bind him wherever he may go. He would be entitled to say that such
a restrictior imposed by State action is impermissible ander Article
19¢2) and is accordingly void as being violative of Artide 1971) (1)
6—]19 SCT AR ;
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It would thus seem clear that freedom of speech and expression
guaranteed under Article 19(1)(a) ts exercisable not only inside the
country, but also outside,

There is also another consideration which leads 1o the same conclu-
sion. The right to go abroad is, as held in Sarwant Singh  Sawhney's
case, inchuded in personal liberty’ within the meaning of Arficle 21
and is thus a fundamental right protected by that Article,. When the
State issues a passport and grants endorsement for one country, but
refuses for another, the persom concerned can c::tatni}r go out of India
but he is Egurwﬁmed from going to the country for which the endorse-
ment is refused and his right to go to that country is taken away. This
cannot be done by the State under Article 217 unless there s a law
authorizing the State to do so and the action is taken in  accordance
with the procedure prescribed by such law. The right to po abroad,
and in particolar © a specified country, is clearly right to personal
liberty exercisable outside India and yet it has been held in Satwant
Singh Sawhney's case to be a fundamental right protected by Ardicle
21. This clearly shows that there is no underlying principle in the
Constitution which limits the fundamental rights in their operation to
the territory of India. If & fundamental right under Article 21 can be
exercisable ontside India, Wh% can freedom of speech and  expression

conferred under Artcle 19(1)(a) be not g0 exercisable ?

This view which we are {aking is completely in accord with the
thinking on the subject in the United States. There the preponderance
of opinion is that the protection of the Bill of Rights i available to
United States cilizens even in foreign countries. Vide Best v. United
Siates(1). There is an interesting article on “The Constitutional
Right to Traovel” in 1956 Columbia Law Review where Leonard B.
Boudin writes ;

“The final objection to limitation upon the right to travel
in that they interfere with the individual's freedom of expres-
sion. ‘Trawvel itself is such a freedom m the view of one
scholarly jorist. Bul we need not go that far; it is epough
that the freedom of speech includes the right of Americans
to emercise it anywhere without the interference of their
government, There are no geographical limitations to the
Bill of Rights. A Government that sets up barriers to its
citizens' freedom of expression in any counlry in the world
violates the Constitution as much as if it enjoined such
expression in the United States.”

These observations were quoted with approval by flegde, J., (as he
then was) speaking on behalf of a Division Bench of the Karnataka
High Court in Dr. 5. §. Sadashiva Rao v. Union of India(®) and the
learned Judge there pointed out that “these observations apply in equal
force to the conditions prevailing in this country™ Tt i obvious,
therefore, that thers are no geographical limitations to  freedom of
specch and expression guaranteed under Article 19(1) (a) and this
freedom is exercisable not only in India but also cutside and if  Sfate

(1) 184 Federal Reporter (2d4) 131,
(2} 1965 My:ore Law Journal, p, 605,
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action scts vp barriers to its citizen's frecdom of expression in any
country in the world, it would vialate Article 1901)(a) as much as if
it inhibited such expression within the country, This conclusion would
on a parity of reasoning apply equelly in relation to the fundamental
right in pructice gny profession or o carry any occupation. trade or
business puaranteed under Article 19{1){g).

(B} Is the righi io go abroad covered by Article 19(1) (a) or (g) ?

That takes us (o the next question arising cut of the second limb of
the contention of the Government. Is the right to go abroad an
essential part of freedom of speech and expression so that whenever
there is violation of the former, there is imparment of the latter involyv-
ing infraction of Article 19 (1) {a)? The argument of the petitioner
was that while it is true that the right to go abroad is not expressly
inchuded as a fundamental right in any of the clauses of Article 19(1),
ils exislence is necessary in order to make the express freedoms men-
tioned in Article 19(1) meaningful and c¢ffective. The right of frec
speech and expression can have meaningful content and ifs  exercise
can be effective only if the right to travel abroad is ensured and with-
out it, freedom of speech and expression would be limiled by geographi-
cal constraints.  The impeunding of the passport of a person with a
view to preventing him from going abroad to communicate his  ideas
or share his thoughts and views with others or o cxpress  himself
through song or dance or other forms and media of expression is direct
interference with freedom of speech and expressitm. It is clear, so
ran the argument, that in a complex and developing society, where fast
medes of transport and communication have narrowed down distances
and brought people living in different parts of the world rogether, the
right to associate with like minded persons in other parts of the globe
for the purpose of advancing social, political or other idess and poli-
cies is indispensable and that s part of freedom of speech and expres-
sion which cannot be effectively implemented without the right to %3
abroad. The right to go abroad, it was said, s a peripheral rig
emanating from the right to freedom of speech and expression and is,
therefore, covered by Article 19(1)(a). This argument of the peti-
tioper was sought 1o be supporied by reference to some recent deci-
sions of the Sopreme Court of the United States. We shall examine

these decisions a [iltle later, but let us first consider the guestion on
winciple.

We may begin the discussion of this guestion by first considering
the nature and significance of the right to go gbroad. It connot be
disputed that there must exist a basically free sphere for man, resulting
from the nature and digmity of the human being as the bearer of ihe
highest spiritual and moral values. This basic freedom of the human
being is cxpressed at various levels and is reflecied in  various . basic
rights. Freedom to go abroad is one of such rights, for the nature of
man is a free agent necessarily involves free movement on his  part.
There can be no doubt that if the purpose and the sense of the State is
to protect persomality and its development, as indeed it should be of
any liberal democratic State, freedom to go abroad must be given its
duc place amongst the basic rights. This right is an important basic
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human right for it nourishes independent and self-determining creative
character of the individual, not only by extending his freedoms of
action, but also by extending the scope of his experience. It is a right
which gives intellectual and creative workers in pariicular the opportu-
nity of extending their spiritual and intelleciual horizon twough study
at foreign universities, through contact with foreign colleagues and
through participation in discussions and conferences. The right also
extends to private life : marriage, family and friendship are humanities
which can be rarely affected through refusal of ireedom to po abroad
and clearly show that this freedom is a genuine homan right.  More-
over, this freedom would be highly valwable right wheére man  finds
himself obliged to flee (a) beeause he is unable to serve his God as he
wished at the previous place of residence, (b) because his personal
freedom is threatened for regsons which do not constilute a crime in
the usual meaning of the word and many were such cases duting the
emergency, of {c) because his life is threatened either for religious o
political reasons or throngh the threat to the maintenance of minimum
standard of }'wier:ig compatible with human  dignity. These rcasons
suggest that freedom to go abroad incorporates the important function
of an wltimum refunivwm liberfatic when other  basic  freedoms arc
refused. To guoie the words of Mr. Justice Dounglas in Kenr v
Dulles (') freedom 1o abroad has much social value and represents
a basic human right of great significance. Tt 15 in fact incorporated
as an inalienable human right in Article 13 of the Umiversal Declara-
tion of Huoman Rights, But it iz not specifically named a5 a  funda-
mental right in Article 19(1). Dees it méan that on that account it
cannot be a fundamental right covered by Article 19(1) ?

Now, it may be pointed out at the outset that it i3 not our view thal
a right which is not specifically mentioned by name can never be a
fundamental right within the meaning of Article 19{1). It is possible
that & right does net find express mention in any clawse of Article 19(1)
and yet it may be covered by some clause of that Article, Take for
example, by way of illustration, freedom of press. Tt s a most
cherished and valued freedom inm a democracy . mdeed democracy
cannot survive without a free press. Democtacy is based essentially
on free debate and open discussion, for that is the only corrective of
Governmental action 1 a democratic set up. 1  democracy  means
government of the people by the people, it is obvipus that every citizen
musi be entitled to participate in the democratic OEFID'L"EEE and In order
to enable him to intelligently excrcise his right of making a choics,
free and general discussion of public matiers is absolutely  essential
Manifestly, free debate and open discussion, in the most comprehen-
sive sense, is not possible unless there is a free and independent press.
Tadeed the irue measure of the health and vigour of & demacracy  is
always to be found in its press. Look atits ‘newspapers——do they
reflect diversity of opinions and views, do they contain expression  of
dissent and criticism against governmental policies and actions, or do
they obsequiously sing the praises of the government or honize or
deify the ruler. The newspapers are the index of the true character
of the Governmeni—whether it is democratic or authoritarian. Tt was

e ———____e—

1y 35TUSN6:2 L. ed. 2d 1204,



MANEEA GANDHI v, UNION (Bhagwati, I.) Ga7T

Mr. Justice Potter Stewart who said ; “"Wiihout an informed and free
press, there cannot be an enlightened people”. Thus freedom of the
ress constitutes one of the pillars of democracy and indeed lies at the
ndation of democratic organisation and yet it is not coumerated in
s0 many terms as & fundsmental right in Article [%9(1), though there
is a view hcld by some constitutional jurists that this freedom is (00
basic and fundamental not to receive cxpress mention in Pare 111 of the
Constitution. But it has been held by this Court in several decisions,
of which we may mention only three, namely, Express Newspapers'
case, Sakal Newspapers case and Beunent Coleman & Co's case, that
freedom of the press is part of the right of free speech and expression
and is covered by Article 19(1)(a). The reason is that freedom of
the press is nothing but an aspeet of freedom of speech and expression.
It partakes of the same basic nature and characler and is  indeed an

" integral part of free speech and expression and perhaps it would not be

incorrect to say that it is the same right applicable in relation o the
press.  So also, freedom of circulation is necessarily involved in free-
dom of speech and expression and is part of it and hence enjoys the

otection of Article 19{1)(a). Vide Ramesh Thappar v. State of

adras('}. Similarly, the right lo paint or sing or dance or o wrie
poetry or literature s also covered by Article 19(1)(a), because fhe
common basic characteristic in all these activities is freedom of speech
and expression, or to Pm it differently, each of these activities s an
exercrse of freedom of speech and expression. It would thus be seen
that even if a right is not specifically named in Article 19(1), it may
still be a fundamental right covered by some clause of that Asticle, if
it is an integral part of a named fundamental right or partakes of the
same basic nature and character as that fundamental right. 1t is not
enough that a right claimed by the petitiongr flows or emagates from a
named fundamental right or that its existence 5 necessary in onder to
maks the ex¢rcise of the named fundamental right meanioglul and
effective. Every activity which facilitates the exercise of a named
fundamental right is not necessarily comprehended in that fundamen-
tal right nor ¢an it be regarded as such mercly becausc it may not be
possible otherwise to effectively exercise that fundamental right. The
contrary construction would lead to incongruous results and the entire
scheme of Article 19(1) which confers different rights and  sanctions
different restrictions according to different standards depending upon
the nature of the right will be upset. What is necessary to be seen IS,
and that js the test which must be applied, whether the right claimed by
the petitioner is an integral part of a named fundamental right or par-
takes of the same basic nature angd character as the named fundamenial
right so that the exercise of such right iz in reality and substance
nothing but an instance of the exercise of the named fundamental right.
If this be the correct test, as we apprehend it is. the right to go abroad
cannot in all circumstances be reparded as included in freedom  of
speech and expression, Mr, Justice Douglas said in Kenwd v,  Dulles
that “freedom of movement across frontiers in either direction, and
imside frontiers as well, was a part of our heritage. Travel abroad.
like travel within the country, may be necessary for livelihood. It may
be as close to the heart of the individual as the choeice of what he eats,

(1) [1950] S.C.I 5™,
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or wears, of réads. Freedom of movement iz basic in our scheme of
values." And what the learned Judge said in regard to  freedom of
movement in bis ¢ountry holds good in our couniry as well. Freedom
of movement has been a part of our ancient tradition which always
upheld the dignity of man and saw in him the embodiment of the
Divine. The Vedic seers knew no limitations either in the locomoticn
of the human body or in the flight of the soul to higher planes of cons-
ciousness.  Even in the post-Upnishadic period, followed by the
Buddkistic era and the early centuries after Christ, the people of this
country went o [oreign lands in pursuit of trade and business or in
search of knowledge or with a view to shedding on others the light of
knowledge imparted to them by their ancient sages and seers. India
expanded outside her borders: her ships crossed the ocean and the fine
superfivity of her wealth brimmed over to the East as well as to the
West, He cultural messengers and envoys spread her arts and epics in
South East Asia and her religious conguered China and Yapan and
other Far Eastern countries and spread westward as far as Palestfic
and Alexendria.  Ewven at the end of the last and the beginning of the
oresent century, our people sailed across the seas to settle down in the
African counirics. Freedom of movement at home and abroad is a
part of our heritage and, as already pointed out, it 1s a highly cherished
right essential to the growth and development of the human personality
and its importance cannot be over emphasised. But it cannot be said
to be part of the right of free speech and expression. It is not of the
same basic nature and character as freedom of speech and cxpression.
When a person goes abroad, he may do se for a variety of reasons and
it may not necessarily and always be for exercise of freedom of speech
and expression, Every travel abroad is not an exercise of right of free
speech and cxpression and it would not be correct o say that whenever
there s a restriction on the right to go abroad, ex necessifae it jnvolves
violation of freedom of specch and expression. Itis no doubt troc
that going abroad may be necessary in a given case for exercise of
freedom of speech and expression, but that does not make it an infe-
gral part of the right of free speech and expression. Ewvery activity
that may be necessary for exercise of freedom of speech and expression
or that may facilitate such exercise or make it meaningful and effective
cannot be elevated to the slatus of a fundamental right as if it were patt
of the fundamental right of free speech and expression, Otherwise,
practically every activity would become part of some fundamental
right or l%m other and the object of making certain rights only s
g:?sda.mgtal rights with different permissihle restrictions would be
trated.

The petitioner, however, placed very strong reliance on certain
decistons of the United States Supreme Court.  The first was the dect-
sion in Kent v. Dulles (supra). The Supreme Court lawd down in this
case that the right to travel is guaranteed by the Fifth Amendment and
held that the denial of passport by the Secretary of State was invalid
because the Congress had not, under the Passport Act, 1926, authorised
the Secretary of State to refuse passport on the ground of association
with the communist party and refusal to file an affidavit relating to that
affiliation and such legislation was necessary before the Secretary of
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State could refuse passport on these grounds. This decision was not
concerned with the vabdity of any legislation regulating issue of pase
ports nor did it recognise the right to travel as founded on the first
Amendment which protects freedem of specch, petition and assembly.
We fail to sco how this decision can be of any help to the pelitioner,

The second decision on which reliance was placed on behalf of the
petiticner was Apthekar v, Secretary of State(?). The question which
arose for determination in this case related to the constitutional validity
of section 6 of the Subversive Activities Control Act, 1950. Ths
section prohibited the use of passportz by communists following a final
registration order by the Subversive Activities Control Board wunder
section T and following the mandate of this section, the State
ment revoked the existing passports of the appellants.  Alter exhaust-
ing all administrative remedies, the appellants sued for declarative and
injunctive relief before the District Court which upheld the validity of the
section. On direct appeal, the Supreme Court reversed the judgment
by a majority of six against three and held the section to  be invalid.
The Supreme Court noted first that the right to travel abroad i3 an
important aspect of the citizens' liberty gonaranfeed by the Due Process
Clausze of the Fifth Amendment and section 6 substantially restricts
that right and then proceeded to nlEFly the strict standacd of judicial
review which it had till then applied only in cases invelving the so-
called preferred freedoms of the first Amendment, namely, that “a
governmental purpose—may not be achieved by means which sweep
unnecessarily broadly and thereby invade the area of protected free-
doms™. The Supreme Court found on application of this test that the
sechion was “overly broad and unconstitutional on ifs face™ since it
omitted any requirement that the individual should have knowledge of
the organisationa] purpese to establish a communist totalistarian dicta-
torship and it made no attempt to relate the restriction on travel to the
individual's purpose of the trip or to the security-sensitivity of the area
to be visited. This decision again has no relevance to the present argu-
ment except for one observation made by the Court that “freedom of
travel is a constitutional liberty closely related to rights of free speech
and association™. But this observation also cannot help becanse the
tight to foreign travel was held to be a right arising not out of the first
Amendment but inferentially out of the liberty teed in the Fifth
Amendment and this observation was meant caly to support the exten-

sion of the strict First Amendment test to a case involving the right 1o
go abroad.

_The Iast decision cifed by the petitioner was  Zemel v, Rusk(?).
"This case raised (he question whether the Secretary of State was statu-
torily anthorised to refuse to validate the passports of United States
citizens for travel to Cuba and if so, whether the exercise of sach authe-
rity wag constitutionally permissible, The Court, by a majority of six
against three, held that the ban on travel to Cuba was authorised by
the broad langeage of the Passport Act, 1926 and that such a restric-
lion was constitutional.  Chief Justice Warren speaking on behalf of

(1) 378 U.5. 500 : 12 L.ed. 2d 992,
{I} 3I1U.5.1:14L.ed. 24 179,
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the majority observed that having regard to administrative practice
both before and after 1926, area restrictions were statutorily - authe-
ris¢d and that neceseiated consideration of Zemel's eonstituliomal
objections, The majority took the view that freedom of movement
was a right protected by the Tberty’ clause of the Fifth Amendment
and that the Secretary of State was justified in  attempting to  avoid
serious international incidents by restricting travel to Cuba and summa-
rily rejected Zemel's contention that the passport denial infringed his
First Amendment righis by preventing lum from gathering first hand
knowledge about Cuban situation, Keat v, Duller and  Aptheker V.
Secretary of Stare were distinguished on the ground that “the refusal to
validate appellant's passport docs not result from any  expression  or
association on his part : appellant is not being fur:ecf to’ choose bet-
ween membership of an organisation and freedom to travel®.  Justices
Douglas, Goldberg and Black dissented in separate opinmons. Sinde
reliance wos placed only on the opinion of Justice Douglas, we may
confine our attention fo that cpinion.  Justice Douglas  [ollowed  the
approach emploved in Kent v. Dulles and refused to interpret the Pass-
Eurt Act, 1926 as permitting the Secretary of State {o restrict travel to

uba. While doing so, the learned Judge stressed the relationship of
the right to travel to First Amendment rights. He pointed out @ *The
right to know, to converse with others, to consult with them, to cbsérve
sacial, phy‘&icul, political and other phenomena abroad as well a5 at
home gives meaning and substance to freedom of expression and free-
dom of the press, Without these contacts First Amendment  rights
suffer”, and added that freedom to travel abroad is a right “peripheral
to the enjoyment of the First Amendment guarantees™. He concluded
by observing that “the right to travel is at the periphery of the First
Amendment” and therefore “resirictions on the right to travel in tfimes of
peace should be so particulsrised that a First Amendment right is oo
thereby preciuded”. Now, obviously, the majority decision is of no  help
to the petitioner. The majority rightly pointed out that in Kewt v, Dulles
and Aptheker v, Secretary of State there was direct interference with
freedom of association by refusal to validate the passport, since the ap-
pellant was required to give up membership of the organization if he
wanled validation of the passport. Such was not the case in #ewmel v.
Rusk and that is why, said the majority it was not a First Amendment
right which was involved. 1t appcared clearly to be the view of the
majority that if the denial of passport directly affects a First Amendment
right such as freedom of expression or association as in Kent v. Dulles
and Aptheker v. Secretary of State, it would be constitutionally invalid,
The majority did not accept the conlention that the right to travel for
gathering information is in itsell a First Amendment right. Justice
Doyglas also did not regard the right to travel abroad as a First Amend-
ment right byt held that it is peripheral to t]u_u enjoyiment of First
Amendment guarantees hecause it gives meaning and sebstance to the
Firet Amendment rights and without it, these rights would suffer. That
is why he observed towards the end that resirictions on the right to
travel should be so particularised that a First Amendment right is nol
precluded or in other words there is no direct infringement of a First
Amendment right. If there is, the restrictions weuld be constitufio-
nally invalid, but not otherwise. Tt is clear that Justice Douglas never
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meant to lay down that a right which is at the periphery of the First
right under the First Amendment, The karned Judge did not hold the
right to travel abroad to be a First Amendment right,  Both according
to the majority as also Justice Douglas, the question 1o be asked in cach
case is : is the restriction on the might to travel such that it directly
interfercs with a First Amendment right.  And that is the same  fest
which is applied by this Court in determining infringement of a funda-
mental right,

We cannaot, therefore, accept the theory that o peripheral or con-
comitunt right which facilitates the exercise of a named fundamenil
right or gives it meaning and substance or makes ifs excrcise cilective,
is itsell 2 puaranteed right included within the named fundamental
right. This much is clear as a matter of plain construction, but apart
from that. there is & decision of this Court which clearly and in so many
terms supports this conclusion. That is the decision in AN fndic Bank
Emplovess' Association v, National Industrial Tribunal('), The legis-
lation which was challenged in that case was seciion 34A of the Bank-
ing Companies Act and it was assailed as violative of Article 19(1)-
{c). The effect of section 34A was that no tribunal could compel the
production and inspection of any books of account or other documents
or require a bank to furnish or disclose any statement or information il
the Banking Company claimed such document or statement or informa-
tion to be of a confidential nature relating to secrct rescrves or 10 provi-
sion for bad and doubtful debts, If a dispute was pending and a ques-
ticn was raised whether any amount from the reserves or other provi-
sions should be taken into account by a tribunal, the fribunal could
refer the maiter to the Reserve Bank of India whose certificate as 10
the amount which could be taken into account, was made final and
comclusive, MNow, it was conceded that seclion 34A did not vent
the workmen from forming unions or place any impediments in theiv
doing so0, but it was contended that the right to form associalion pro-
tected under Article I9{1){c) carried with it a guaranice that the asso-
ciation shall effectively achieve the purpose for which it was formed
without interference by law except on grounds relevant to the preserva-
tion of public order or morality sct out in Article 19(4). In other
words, the argument was that the freedom to form unions carried with
it the concomilant right that such unions should be able to fulfil the
ohject for which they were formed. This arpument was negatived by
a wnanimous Bench of this Court. The Court said that unions were
not restricted to workmen, that employers’ unions may be formed
order 0 earn profit and that a guarantee for the effective functioning
af the unions would lead to the conclugion that vestrictions on their
right to carn profit could be put only in the interests of public order or
morality. Such a construction would run basically counter to the
scheme of Article 19 and to the provisions of Article 19(1)}{¢) and
(6). The restrictions which could be imposed on the right to form
an association were limited to restrictions in the interest of public order
and morality. The restrictions which could be imposed on the right to
carry on any trade, business, profession or calling were reasonable res-

(1) [1967] 3 S.C.R. 269
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trictions in the public inlerest and if the guarantee for the effective
functioning of an association was a part of the right, then restrictions
couki not be imposed in the public interest on the business of an asso-
ciation. Again, an association of workmen may claim the right of
collective bargaining and the right to strike, yet the right to strike could
not by implication be treated as part of the right to form association, for,
if it were 5o treated, it would not be possible to put restrictions on that
right in the public interest as is done by the Industrial Disputes Act,
which restrictions would be permissible under Article 19(6), but not
under Article 19(4). The t, therefore, held that the right to form
unions guaranteed by Acticle 19(1)(c) does not carry with it a con-
comitant right that unions so formed should be able to achieve the

rpose for which they are brought into existence, so that any inter-
crence with such achievement by law would be unconstitutional anless
the same could be justified under Article 19(4).

The right to go abroad cannot, therefore, be regarded as included
in freedom of speech and expression guaranteed under Article 19(1)-
{a) on the theory of peripheral or concomitant right, This theory has
been firmly rejected in the Al Indic Bark Employees Association’s
case and we cannot counlenance any attempt to revive it, as that would
completely upset the scheme of Asticle 19(1) and to guote the woeds
of Rajagopala Ayvanger, J., speaking on behalf of the Court in Al
India Bank Emplovees Associaiion’s case “by a series of ever expend-
ing comcentric circles in the shape of rights concomitant to concomitant
rights and 50 on, l¢ad to an almost grostesque result”.  So also, for the
same reasons, the right to go abvoad cannot be treated as part of the
right to carry on trade, business, profession or calling guaranteed under
Article 19{1)(g). The right to go sbroad is clearly not a guaranteed
right under any clause of Article 19(1) and section 10(3) (¢) which
authorises imposition of restrictions on the right to go abroad by
impounding of passport cannot be held to be veid as offending Article
19(1){a) or (g}, as its direct and nevitable impact is on the right to
ro abroad and not on the right of free speech and expression or the
right to carry on trade, busingss profession or calling,

Constitutional requirement of an order under Secttan 10(3) (c).

But that does not mean that an order made under section 10(3) (c)
may not viclate Article 19(1){a) or (g). While discussing the cons-
titutional validity of the impugned order impounding the passport of
the petitioner, we shall have occasion to point out that even e a
statutory provision cmpowering an authorty to take action is constitu-
tionally valid, aclion taken under it may offend o fundmmental right
and in that even!, though the stalutory provision is valid, the action
may be veid, Therefore, even though section 10(3) (c) is valid, the

usstion would always remain whether an order made wunder it is
invalid as contravening a fundamental right. The direct and inevilable
effect of an order impounding a passport may, in a given case, be fo
abridge or take away freedom of speech and expression or the right to
carry on a profession and where such is the case, the order would be
invalid, unless saved by Article 19(2) or Article 19{6). Take for

e
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example, a pilot with international flying licence. International flying
is his profession and if his passport 18 impounded, it would divectly
interfere with his right to carry on his profession and unless the order
can be justified on the ground of public interest under Article 19(6)
it would be void as offending Article 19(1)(g). Ancther example
may be taken of an evangelist who has made it 2 mission of his life to
preach his faith to people all over the world and for that purpose, set
up institutions in different countries. If an order is made impounding
his passport, it would directly affect his freedom of speech m]d exXpres-
sion and the challenge o the validity of the order under Article 19(1)
(a) would be unanswerable unless it is saved by article 19(2). We
have taken these two examples only by way of illustration.  There may
be many such cases where the restriction imposed is apparenily only on
the right 1o go abroad but the direct and inevitable consequance 15
interfere with the freedom of speech and axpression or the right o carry
on & profession. A musician may wani to go abroad to sing, a dancer to
dance, a visiting professor to teach and a scholar to participate m 4
conference or seminar. If in such a case his passpost s denied or
impounded, it would directly interfere with his freedom of speech and
expression. If a corres t of a newspaper is given a forcign
assignment and he i3 refused passport or his passport is impounded, it
would be direct interference with his freedom to carry on his profes-
sion. Examples can be multiplied, but the point of the matter is that
though the right to go abroad is not a fundamental right, the denial of
the right to go abroad may, in teuth and in effect, restrict freedom of
speech and expression or frecdom to carry on a profession so a5 (o
contravene Artiele 19(1){a) or 19{1)({g). In such a case, refusal
or impounding of passport would be invalid unless it is justified under
Article 19(2) or Article 19(6), as the case may be. Now, passport
can be impounded under section 1003)(c) if the Passport Authority
deems it necessary so to do in the inferests of the 5merant}f and inte-
E]rll_ge_nf India, the security of India, friendly relations of India with any
n country or in the interests of the general public.  The first three
categories are the same as those in Asticle 19(2) and each of them,
though separately mentioned, is a species within the broad genus  of
“interests of the general public”. The expression “inferssts of the
general public” i= a wide expression which covers within its broad sweep
all kinds of interests of the gencral public including interests of (the
sovercignty and integrity of India, security of India and friendly rela-
tions of India with foreign States. Therefore, when an order is made
under section 10(3) (c), which is in conformily with the terms of that
ision, it would be in the interests of the peneral public and even it

it restricts freedom to carry on a profession, it wounld be protected
Article 19(6). But if an ovder made under section 1003) (¢) restricts
freedom of speech and expression, it would not be enough that it is
made in the interesis of the peneral public. Tt must Fall within  the
terms of Article 19(2} in order to earn the protection of that Ariicle.
If it is made in the interests of the sovereignty and integrity of India or
in the interests of the security of India or in the interests of friendly
relations of India with any foreign country, it would satisty the require-
ment of Article 19(2), But if it is made for any other interests of the
general public save the inferests of "public arder, decency or morality™,
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it would not enjoy the protection of Article 19¢2). There can be no
doubt that the interests of public order, decemcy or morality gare
“interests of the general public” and they would be covered by section
10(3) (c}, but the expression “interests of the general public” is, as
already pointed out, a much wider expression and, therefore, in order
that un order made wnder section 10(3){¢) restricting  freedom of
speech and expression, may not fall foul of Article 19(1)(a), it is
necessary that in relation to such order, the expression “inferests of the
general public™ in section 10(3) (c) must be read down soras to be
hmited (o interests of public order, decency or morality.  If an order
made under section 10{3) {c) restricts freedom of speech and expres-
sion, it must be made not in the intercsts of the general public in a wider
sense, but in the interests of public order, decency or morality, apart
from the other three categories, namely, interests of the sovereignty
and integrity of India, the sccurity of India and friendly relations of
India with any foreign country. If the order cannot be shown to have
been made in the interests of public order, decency or morality, it
would not only contravene Article 19¢1){a), but would also be out-
side the authority conferred by section 10(3) {c).

Conspitutional validity of the impugned Order :

We may now consider, in the light of this discussion, whether the
impugned Order made by the Central Government impounding  the
passpil:lnln-f the peiitioner under section 10(3) {c} sulfers from any
constitutionzl or fegal infirmity. The first ground of attack against the
validity of the impugned Order was that it was made in contravention
of the rule of natural justice embodied o the maxim audi alteram
parier and was, therefore, null and void. We have already cxamined
this ground while discussing the constifufional validity of section
1043) (c) with reference to Article 21 and shown how the statement
made by the Jlearned Attorney General on behalf of the Government of
India has cured the impugned Order of the vice of non-complience
with the audi alteram partens rule. It is not necessary to say anyihing
miore about 1t Another ground of challenge wrged on behalf of the
petitioner was that the impugned Order has the effect of placmg an
unreasonable restriction on the right of free speech and  expression
guaranteed to the petitioner under Article 19(1)(a) as also on the right
o carry an ihe profession of a journalist conferred under Article 19(1)
(g}, in as much as if sccks to impeund the passport of the petitioner
indefnitely, withont any limit of tme, on the mere likelih of her
Reing required in connection with the Commission of Inguiry headed
by Mr. Justice J. C. Shah. It was not competent to the Ceatral
Government, il was argued, fo express an opinion as to whether the

etittoner is likely 1o be reguired in conpection with the proceeding
E:fur: the Commission of Inquiry. That would be a matter within the
judgrient of the Commission of lnguir;.r and it would be entirely for
the Commission of Inquiry to decide whether or not her presence is
necessary in the proceeding before it.  The impugned Order impound-
ing the passport of the petitioner on the basis of a mere opinicn by the
Central Government that the petitioner is likely to be required i con-
nection with the proceeding before the Commission of Inguiry was, in
the circumstances, clearly unreasonable end hence violative of Article
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19013 (a) and (g). This ground of challenge was vehemently pressed
on behalf of {ie petitioner and supplemented on behalf of Adil Sahariar
who intervened at the hearing of the wnit petition, but we do not think
there is any substance in it. It 5 troe, and we nust stroghtaway con-
cede it, that merely beciause a statutory provision empowering an antho-
rity take action in specified circumstances is constitutionally valid as
not being in conflict with any  Fundamental rights, it does nor give a
carte blanche to the authority to make any order it likes 5o long as it
is within the parameters laid down by the stalutory provision. Ewvery
order made under a statulory provision must not only be within the
authorily conferred by the statutory provision, bul must also stand the
test of fundamental rights. Parliament cannot be presumed (o have
intended to confer power on an authority to act in  contravention of
fundamental nghts. It is a basic constitutional assumption underlying
every statutory grant of power that the authority on which the power is
conferred should act constitutionally and not in violation of any funda-
mental rights. This would seem to be elementary and no authority 18
necessary in support of it, but if any were needed, it may be found in
the decision of this Court in Narendra Kumar & Ors. v. The Union of
Indig & Ors.("), The guestion which arose in that case was whether
clauses (3) and (4) of the Non-ferrons Metal Control  Order, 1958
made under section 3 of the Essential Commodities Act, [Y35 were
constitutionally valid. The argument urged on behalf of the petitioners
was that these clauses imposed wnreasonable restrictions of the funda-
mental rights guaranteed under Articles I901)(f) and () and in
answer fo this argument, apart from merits, a contention of a prelini-
nary nature was advanced on behalf of the Government that “as the
petitioners have not challenged the validity of the Essential Commodi-
ties Act and have admitted The power of the Central Government o
make an order in exercise of the powers conferred by section 3 of the
Act, it is not open to the Court to consider whether the law made by
the Government in making the non-ferrous metal control  order—avio-
lates any of the fundamenta! rights wnder the Constitution™. [t was
urged that so long as the Order does not go beyord the provizions in
section 3 of the Act, it “must be held to be good and the consideration
of any question of infringement of fundamental rights under the Con-
shifation 15 wholly beside the point™. This argument was characterised
by Das Gupta. J., speaking on behalf of the Court as “an exiravagant
arpument” and it was said thal “such an extravagant argoment has
merely to be mentioned to deserve rejection™.  The learned Judge pro-

ceeded to state the reasons for rejecting this argument in the following
words :

“If there was any reason to think that section 3 of Lhe
Act confers on the Central Government power 1o do anvthing
which is in conflict with the constitution—anything which
violates any of the fundamental rights conferred by the Cons-
titution, that fact alone would be sufficient and unassailable
ground for holding that the seetion itself is void being wiira
vires the Constitution. When, as in this case, no challenge
is made that section 3 of the Act is ulfra vires the Constity-

“(1) [1960] 2 5.C.R. 375,
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tion, it is on the assumption that the powers gramted there-
I:& do not viclate the Constitution and do not empower the

ntral Government to do anvthing which the Constilation
prohibits, It is fair and proper to presume that in passing
this Act the Parliament could not possibly have intended the
words uwsed by it, viz., "may by order provide for regulating
or probibiting the production. supply and distribution thereof,
and trade and commerce n"”, to include a power fo make
such provisions gven thongh they may be in contruvention of
the Constitution. The faer that the words “in geeordance with
the provisions of the artieles of the Constitulion™ are not use.d
in the section is of no consequence. Such words have to be
read by necessary imi:glmaiia::n in every provision and every
law made by the Parliament on any day after the Constitu-
tion came intp force. It is clear therefore that when section
3 confers power to provide for regulation or probibition of
the production, supply and distribution of any essential com-
modity it gives such power to make any regulation or prohibi-
tiom in so far as such regulation apd prehibition do net
violate any fundamental rights granted by the Constitution of
India.”

It would thus be clear that though the impugned Order may be within
the terms of section 10{3){c], it must nevertheless not contravene any
fundamental rights and if it does, it would be veoid, Now, even if an
order impounding a passport is made in the interests of public order,
decency or morality, the restriction imposed by it may be so wide, exces-
sive or disproportionate to the mischief or evil sought to be averted that
it may be considered unreasonable and in that event, if the direci and
inevitable consequence of the Order is to abridge or take away frecdom
of speech and expression, it would be violative of Article 19(1) (a)
and would not be protected by Article 19(2) and the same would be
the position where the order is in the interests of the general public
but it impinges directly and inevitably on the freedom to carry on a
profession in which case it would contravene Article 19(1)(g) with-
out being saved by the provision enacted in Article 19(6).

But we do not think that the impugned Order in the present case
viclates either Agsticle 19(1}{a) or Article 1%{1)fg). ‘What the
impugned Order does is to impound the t of the petitioner and
thereby prevent her from gﬂinléﬂ:hmm aﬁ?im;’:m the ﬂEIEEt when the
impugned order was made there is nothing to show that the petitioner
was intending to go abroad for the purpose of sxercising her freedom
of speech and expression or her right 1o carry on her profession as a
journalist, The direct and inevitable consequénce of the impugned
order was fo impede the exercise of her right to go abroad and not to
interfere with her freedom of speech and expression or her right to
carry on her profession. But we must hasten o point out thet if at any
time in the future the petitioner wants to go abroad for the purpose of
exercising her freedom of speech and expression or for carrying on her
profession as a journalist and she applies to the Central Government to
release the pl:sssp-urt, the question would definitely arise whether the
refusal to release or in other words, continuance of the impounding of
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the passport is in the interests of public order, decency or morality in
the first case, and in the imterests of the general public in the sccond,
and the restriction thus imposed is reasonable s0 a5 to come within the
protection of Article 19(2) or Article 19(6). That is, however, not
the question before us at present.

We may observe that if the impugned Order impounding the pass-
port of the petitioner were violative of her right to freedom of speech
and expression or her right to carry on her profession as a  journalist,
it would Eutﬁ!ire saved by Article 19(2) or Article 19(6), hﬁclsl}.se ﬁ:e
impounding of the passport for an indefinite length of time would clearly
constitute an unreasopable restriction. The Union contended that
though the period for which the impugned Order was (o operale  Was
not specified in 50 many terms, it was clear that it was intended o be
co-terminous with the duration of the Commission of Inquiry, since the
reason for impounding was that the %rcsem:e of the petilioner was
likely to be required in connection with the proceedings belare the Com-
mission of Inguiry and the term of the Commission of Inguiry bﬂrﬁ%
limited upto 31st December, 1977, the impoundig of the passport cou
not continue beyond that date and hence it w not be said that the
impugned Order was to operate for an indefinite period of fime, Now,
it 15 troe that the passport of the petittoner was impounded on the
ground that her presence was likely to be required in ¢onnection with
the procecding before the Commission of Inquiry and the initial time
limit fixed for the Commission of Inguiry to submit jts report was 31st
December, 1977, but the time Lmit could always be extended by the
Government and the experience of several Commissions of Inguiry set
up in this country over the last twenty-five vears shows that hardly any
Commission of Inguiry has been able 1o complete its report within the
originally appointed time. Whatever might have been the expectation
in regard to the doration of the Commission of Inquiry headed by Mr.
Tustice Sliah at the time when the ippogned Order vas made, it is now
clear that it has not heen possible for it to complete its labours by 31st
December, 1977 which was the time Iimit originally fixed and in fact
iis term has been extended upto 31st May, 1978 The pericd for
which the passport is impnunEEd cannot, in the circumstances, be said
to be definite and certain and it may exténd to an indefinite point of
time. This would clearly meke the impugned order unrezsonable and
the learned Attorney (ieneral appearing on behalf of the Central
Government, therefore, made a statement that in case the decision to
impound the passport of the petitioner is confirmed by the Cenlral
E]ﬂl’ﬁl:ﬂmﬁnl after heanng the petitioner, “the duration of the impound-
ing will not exceed a period of six months from the date of the decision

. that may be taken on the petitioner’s representation”™,. It must be said

in fairness to the Central Government that this was a very reasonable
stand to adopt, hecause in a democratic society governed by the rule of
law, it is expected of the Government that it should act not only cons-
titutional and legally but also fairly and justly towards the citizen, Wé
] and trust that in future also whenever the passport of any person
is mpounded under section 10(3) (¢}, the impounding would be for a
specified period of time which is not unreasonably long, even though
no contravention of any fundamental right may be involved.
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The last argument that the impugned Order could not, consistently
with Article 19(1} (a) and (g}, be based on a mere apinion of the
Central Government that the presence of the petitioner is likely to be
required in connection with the proceeding before the Commission of
Inquiry is also without force. It is trus that ultimately it is for the
Commission of Inquiry to decide whether the presence of the petitiongr
is required in order to assist it in its fact finding mission, but the Centeal
Government which has constituted the Commission of Inquiry and laid
down its terms of reference would certainly be able to say with reason-
able anticipation whether she is likely to be reguired by the Comnmis-
sion of Inguiry. Whether she is actually required would be for the
Commission of Inguiry to decide, but whether she is fikefy o be requiz-
ed can certainly be judged by the Central Government, When the
Central Government appoints a Comouission of Inguiry, it does not act
in 2 vacuum. It is bound to have some material before it on the basis
of which ir comes of a decision that there 1= a definite matter of public
mmportance which needs t© obe inguired into and appoints 2 Commuis-
sion of Inquiry for that purpose. The Cenfral Government would,
therefore, be in a position to say whether the petitioner is [ikelv to be
requirgd in connection with the proceedmg before the Commission of
Inquiry, Tt is pessible that ultimately when the Commission of Inguiry
proceeds further with the En}bm it may find that the prescnce of the
petitioner is not required, but before that it would only be in the stage
of likelihood and thal can lesitimately be left to the judement of the
Central Government.  The validity of the impugnod Order cannot,
therefors, be assaited on this grl)l_mli'.L nad the challenpe bascd oa Arli-
cle 19(1)(a) and {g) must fail.

Whether the mmpugned Ovder is fnler vires e, 10(3y(¢) 7

The last question which remains to be considered is whether the
impugned Order is within the authority conferred by section 1003) (c}.
The impugned Order is plainly, on the face of it, purported to be made
m public interest, i.e., in the interests of the general public, and there-
fore, its validity must be judged on that footine. Now it is abwious
that on a plein natoral constroction of section 10{3){c), it is left to
the Passport Authority to determine whether it is necessary to impound
a passport in the interésts of the cral public. But an order made
by the Passport Authority impounding a passport is subject to judicial
review on the ground that the order is mala fide, or that the reasons

-for making the order are extraneous or they have no relevance to the

interests of the general public or they cannot possibly support the
making of the order m the interests of the general public. Tt was not
disputed on behalf of the Union, and indeed it could not be in view of
scction 10, sub-section (5) that, save in cerfain exceptional cases, of
which this was admittedly not one, the Passport Authority is bound to
give rezsons for making an order impounding a passport and though in
the present case, the Ceatral Government initially declined 1o cive rca-
soms ¢laiming that it was not in the interests of the peneral public to do

" g0, it realised the utter untenability of this position when it came to file

the affidavit in reply and disclosed the reasons which were recorded at
the time when the impugned order was passed. These rteasons were
that, according to the Central Government, the petitioner was involved

B
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in matters coming within the purview of the Commissions of Inquiry
constituted by the Government of India to inguire into excesses com-
mitted during the emergency and in respect of matters concerming
Maruti and its associate companies and the Central Governimen! was of
the view that the petitioner should be available in India to give evidence
before these Commissions of Inguiry and she should bave an oppor-
wnity to present her views before them and according to a  rTeport
received by the Central Government on that day, there was likelihood
of her leaving India. The argument of the petitioner was that these
reasons did not justify the making of the impugned Oecder in the
interests of the general public, since thes¢ reasons had no reasonable
nexus with the interests of the general public within the meaning of
that expression as used in section 10(3) (c). The petitioner conlend-
ed that the expression “interesiz of the general public™ must be cons-
trued in the context of the perspective of the statute and since the
power to issue ¢ passport is 2 power related o foreign affairs, the “inte-
rests of the general public” must be understood as referable only to a
matier having some nexus with foreign affairs and it wouald not be given
a wider meantng. So read, the expression “interests of the general public™
could not cover a situabion where the presence of a persen required tor
give evidénce before a Commission of Inquiry. This argument i< plainly
erronecs @s it seeks to cot down the width and amplitode of the expres-
sion “interests of the general public”, an expression which has a well
recognised legal connotation and which is to be found in Article 19(5)
as well as article 19(6). It is true, as poinfed out by this Court in
Rohtas Industries Led. v. 8. D. Agorwal & Awr ("), that “there is
always a perspective within which a statute is intended to operate™, but
that does not justify reading of a statutory provision in a manner not
warranted by its language or narrowing down its scope and meaning by
mtroducing a limitation which has no basis either in the language or in
the context of the statulory provision. Moreover, it is evident from
claoses {d). (e} and (h) of section 10(3) that there are several
grounds in this section which do not relate to foreign affairs. Hence
we do not think the petitioner is justified in seeking to limit the expres-

sig:_ “interests of the general public” to matters relating to foreign
alrairs.

The petitioner then confended that the requirement that she should
he available for giving evidence before the Commissions of Tnguiry
did not warrant the making of the impugned Order “in the interests of
the general public™. Section 10(3), accorditg to the petitioner, con-
taincd clauses (¢) and (h) dealing specifically with cases where a per-
son is required in connection with a legal proceeding and the enactment
of these two specific provisions clearly indicatel the legislative intent
that the general power in section 10(3) (¢} under the ground “interests
of the general public” was not meant to be exereised for impounding a
passport in cases where a person is required in connection with a legal
proceeding.  The Central Government was, therefore, not entitled to
regort 1o this general power under section 10(3) (c) for the purpose of
mmpounding the passport of the petitioner on the ground that she was

(1} [1969] 35.C.R. 1048 at 128.
T—119 SCI78
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required to give evidence before the Commissions of Inquiry, The
power to impound the passport of the petitiongr in such a case was
cither to be found in section 10(3)(h) or it did not ¢xist at all. This
argument is also unsustaipable and must be rejected. It seeks 1o rely
on the maxim expréssio unius eéxclusio ulterius and proceeds on the
basis that clauses {¢) and (h) of section 10(3) are exhausuve of cases
where a person is required in comnection with a proceeding, whether
before a court or a Commission of Inquiry, and no resort can be had
to the E.enera] power under section 10(3) {c) in cases where a person
is required in conmection with a proceeding before a Commission of
Inguiry, But it must be noted that this is nod a casec where the maxim
expressio umius exciusio ulterins has any application at afl.  Section
10(3}) (e) deals with a case where proceedings are pending before a2
criminal court while section 10(3) (h) contemplates a siluation where
a warrani or summons for the appearance or a warrani for the arresl,
of the kolder of 2 passport has been ssugd by a court of an order probi-
biting the departure from India of the holder of the passport has been
made by any such court, NMNeither of these two provisions deals with a
case where a procecding is pending before a Commission of [nguiry
and the Commission has net yet ssued a summons or warrant for the
attendance of the holder of the passport.  We may assume for the pur-
pose of argument that a Commission of Ingury is a ‘court” for the
purpase of section 10431 (h), but even so, a case of this kind would not
be covered by section™10(3) (h) and section 1031 (¢) would in any
case not have application.  Such o case would clearly fall within the
general power under section 10¢3) (¢} if it can be shawn that the
requirement of the holder of the passport in connection with the pro-
ceeding before the Commission of Inquiry is in the interests of the gene-
ral public. It is, of course, open to the Central Government to apply
to the Commission of Inguiry for issuing a summons or warrant, as the
case may be, for the attendance of the holder of Iht;gasspm before the
Commission and if a summons or warrant is so issued, it 15 possible that
the Central Government may be entifled to impound the passport under
section 10(3) (h). But that does not mean that before the stage of
issuing a summons or warrant has arrived, the Central Government
cannot impound the passpoit of a person, if otherwiss it can be shown
to be in the interests of the general public to do so.  Section 10(3)(c)
and (h) deal only with two specific kinds of situations, but there may
bhe a myriad other sifuations, not possible to anticipate or categorise,

ublic interests may require that the passport should be impound-

11rhﬁr1:d|:l
ed and such situation would be taken care of under the sensral provi-
sion enacted in section 10(3¥{c). Tt is true that this is a rather dras-

tic power 1o interfere with a basic human right, but it must be rémem-
bered that this power has been conferred by the legislature in public
nterest and we have no doubt that it will be sparmgly used and that
too, with great care and circumspection and as far as possible, the pass-
port of a person will not be impounded merely on the ground of his
being required in conpection with a proceeding, unless the case is
brought within section 10(3) (e) or section 10(3) (h). We may ccho
the sentiment in Lord Denning's closing remarks in Ghani v. Jones(')

——m e —

(1) (197071 Q. B. 693,
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where the learned Master of the Rolls sawd : “A man’s Lberty of move-
ment is regarded so highly by the law of England that it is not to be
hindered or prevented except on the severest grounds”. This liberty
is prized equally high in our country and we are sure that a Govern-
ment committed to basic human values will respect it.

We must also deal with one other contention of the petitioner,
though we must coniess that it was a little difficult for ws to appreciate
it. petitioner urged that in order that a passport may be impound-
ed under section 1043) (¢), public interest must actually exist in pre-
senti and mere likelihood of public interest arising in fulure would be
no ground for impoundig a passport.  We entirely agree with the peti-
tioner that an order impounding a passport can be made by the Pass-
port Authority only if it is actually in the interests of the general public
te do so and it s not enough that the interests of the general public
may be likely o be served in future by the making of the erder. But
here in the present case, it was nol merely on the feture likelihood of
the intercsts of the general public advanced that the impugned order
was made by the Central Government. The mpugned Order was
made because, in the epinion of the Central Governdient, the presence
of the pefitioner was necessary for giving evidence before the Com-
missions of Inguiry and according to the report received by the Cent-
ral Government, she was likely to leave Indiz and that might frustrate
or impede to some exient the inguiries which were being conducted
by the Commissions of Inquiry.

Then it was contended on behalf of the petitioner that the Minister
for External Affairs, who made t(he impugned Order on behalf of the
Central Government, did not apply his mind and hence the impugned
Order was bad. We find no basis or justification for this contention.
It has been stated in the affidavit in reply that the Minister for External
Affairs applied his mind to the relevant material and also to the con-
fidential information received from the intelligence sowrces that there
was likelihood of the petitioner attempting to leave the country and
then only he made the impugned Order. Iu fact, the Ministry of Home
Aflairs had forwarded to the Ministry of External Affairs as far back
as Oth May, 1977 a list of persons whose presence, in view of their
involvement or connection or pesition or past antecedents, was likely
to be required in connection with inquiries 1o be carried out by the
Commissions of Inquiry and the name of the petitioner was included
in this list. The Home Ministry had also intimated to the Ministey of
External Affairs that since the inquiries were being held by the Com-
missions of Inquiry in public interest. consideration of public intepest
would justify recourse to section 10{3) (¢) for impounding the pass-
ports of the persons mentioned in this Tist, This note of the Ministry
of Home Affairs was considered by the Mnister for External Afairs
and despile the suggestion made in this note, the passports of only
¢leven persons, out of those mentioned in the list, were ordered 1o be
impounded and no action was taken in regard to the passport of the
petitioner. Tt 15 enly on st July, 1977 when the Minster for Exter-
nal Affairs received confidential information that the petifioner was
likely to antempt fo leave the country that, after applving his mind to
the relevant material and taking into account confidential information,
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he made the impugned Order. 11 15, therefore, not possible (0 sSay
that the Minister for External Affairs did not appfly his mind and
mechanically made the impugned Order.

The petitioner lastly contended that it was not correct to say that
the petitioner was likely to be required for giving evidence before the
Commissions of Inquiry. The petitioner, it was sawd, had ncthing to
do with any emergency excesses nor was she connecied in any manner
with Maruti or its associate concerns, and, therefore, she could not

sibly have any evidence to give before the Commissions of Inguiry,

uf this is not a matier which the court can be called wpon to invosti-
gate. It 15 nmot for the court to decide whether the prescnce of the
petitioner is likely (o be required for giving evidence before the Com-
missions of Inquiry. The Government, which has instituted the Com-
missions of Inguiry, would be best in & position to know, having re-
gard to the material before i, whether the presence of the petitioner 18
likely 10 be required. It may be that her presence may ultimately not
be required af all. but at the present siage, the question s anly whether
her presence 15 likely te be required and so Far that is copcerned,
we do nol think that the view taken by the Government con be re-
garded as so unreascongble or perverse that we would strike down the
impugned Order based upon it as an arbitrary gxercise of power.

We do not, therefore, see any reason to interfere with the impugned
Order made by the Central Government.  We, however, wish 1o piter
a word of caution o the Passport Authority while exercising the power
of refusing or impounding or cancelling a  passport. The Passport
Agthority would do well to remember that it is a basic human night
recognised in Article 13 of the Universal Declaration of Human Rights
with which the Passport Awthority, is interfering when it sefuses or
mmpounds or cancels a &aﬁpﬂr!. It is a highly valuable right which
is a part of personal liberty, an aspect of the spiritnal dimension of
man, and it should not be lightly interfered with. Cases are not
unknown where people have not been allowed to go abroad becausze of
the views held, opinions expressed or political beliefs or economic
Meologies entertained by them. Tt is hoped that such cases will not
recur under a Government constitutionally committed to uphoeld free-
domt and bberty but it 15 well to remember. at all times. that eternal
vigilance is the price of liberty, for history shows that it is always
subtle and insidious emcroachments made ostensibly for a good cauose
that imperceptibly but surety corrode the foundations of liberty.

In view of the statémeént made by the learmed Attornev-General
to which reference has already been made in the judgment we do not
think it necessary to formally interfere with the impugned order. We,
accordingly, dispose of the Writ Petition without passing any formal
order. There will be no order az to costs.

KrispEna IvEz, J—My concorrence with the argumentation and
conclusion contained in the judpment of my learned brother Bhagwati T,
is sufficient to regard this supplementary, in one sense, 8 mere redund-
ancy. But in another sense not, where the vires of a law, which arms
the Central Executive with wide powers of potentially imperilling some

A
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of the life-giving liberties of the pn:oal‘:te in a pluralist system [ike ours,
is under challenge; and more so, when the ground is virgin, and the
subject is of growing importance to more numbers as Indians acquire
habits of trans-national travel and realise the fruits of foreign tours,
reviving in modemn terms, what our forbears effectively did to
Bharat on the cosmic cultural and commercial map.  India is India
because Indians, our ancients, had journeyed through the wide world
for commerce, spiritual and material, regardless of physical or mental
frontiers. And when this precious heritage of free trade in ideas and
goods, assoctation and expression, migration and home-coming, mow
crystalliced in Fundamental Human Rights, is allezed to be hamstrung
by hubristic authority, my sensitivity lifts the veil of silence. Such is my
justification for breaking judicial lock-jaw 1o express sharply. the jurisuc
perspective and ph y behind the practical necessities and possible
dangers that sociely and cifizenry may face if the clanses of our Consli-
tution are not bestirred into court action when a charge of unjustified
handeufls on free speech ond unreasonable fetters on right of exit s
made mliugh the executive power of passport impoundment. Ewven so,
in my separate opinion, 1 propose only to paint the back-drop with a
broad brush, project the high points with bold lines and fouch up the
portrait drawn <o well by brother Bhagwati J, if I may colourfully, yet
respectfully, endorse his judgment.

Remember, even democracies have experienced executive lawless-
ness and eclipse of liberty on the one hand and “subversive’ use of
freedoms by tveoons and saboteurs on the other, and then the summons
to udges comes from the Constitution, over-riding the neceéssary defer-
ence to government and seeing in perspective, and overseeing in effective
Eraliﬂn the enjoyment of the ‘great rights’., This Court lays down

law nol pro tempore but lastingly.

Before us is a legislation regulating (ravel abroad. Iz it void in
part or over-wide in terms ? ‘Lawful’ illegality bhecomes the rule, if
lawless’ legistation be not removed. In our jural order if a statute is
void, must the Constitution and ifs sentinels sit by silently, or should
the lines of legality be declared with clarity so that adherence to valid
norms becomes easy and precise 7

We are directly concerned, as fully brought oat in Shri  Justice
Bhagwatt's judgment, with the indefinife immobilisation of the peti-
bBoner's passport, the reason for the action being slmngr:l:.r veiled E‘Sm
the victim and the right to voice an answer being suspiciously withheld
from her, the surprising secrecy being labelled, ‘public interest’. Paper
curtains wear ill on pood povernments. And, cutely to side one's
grounds under colour of Statute, is too sphinx-like an art for an open
sociely and popular regime.  As we saw the reasons which the learned
Attorney General so  unhesitatingly disclosed, the question arises :
‘wherefore sre these things hid 7. The catch-all expression  ‘public
inferest’ is sometimes the easy temptation to cover up from the public
which they have a right to know, which appeals in the short mun but
avenges in the Jong run | Since the only passport to this Courf's juris-
diction in this branch of passport law is the breach of a basic freedom,
what is the nexus between a passport and & Part 111 right ? What are
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the ambience and amplitude, the desired effect and direct object of the
key provisions of the Passports Act, 1967 7 Do they crib or cut down
unconstitutionally, any of the guarantees under Arts. 21, 19 and 14 7
Is the impugned section 10, especially 5. 10 (3) (<), capable of circums-
cription to make it accord with the Constitution 7 Is any part uifra
vires, and why ? Finally, granting the Act to be good, is the impound-
ing order bad 7 Such, in the Writ Petition, is the range of issues regaled
at the bar, profound, far-reaching, animaled by comparative scholarship
and fertilised by decisional erndition. The frontiers and funeral of
freedom, the necessities and stresses of national integrity, securily and
sovereignty, the interests of the general public, public order and the
like figure om occasions as [orensic issues, And, in such situations, the
contentious quiet of the court is the storm-centre of the nation. Verily,
while hard cases tend to make bad law, bad cases tend to blur great
law and courts must beware.

The centre of the stage in a legal debate on life and liberty must
ordinarily be occupied by Art. 21 of our Paramount Parchment which,
with emphatic brevity and accent on legality, states the mandate thus :

“21. Pratection of life and personal Kberty.—

No person shall be deprived of his lifc or personal liberty
except according to procedure established by Jaw.™

Micro-phrases psed 1in National Charters spread ino macro-meznings
with the lambent light of basic law. For our purposes, the key concepts
are ‘personal liberty’ and ‘procedure established by law'. Let us grasp
the permissible restraints on personal liberty, one of the facets of which
is the right of exit beyond one’s country. The sublime sweep of the
subject of personal liberty must come within our ken if we are to do
justice to the constitutional Timitations which may, legitimately, be im-
osed on ils exercise. aking briefly, the architects of our Founding

ocument, {and their fore-runners) many of whom were front-line
fighters for national frecdom, were lofty humanists who were profoundly
spiritual and deeply secular, enriched by vintage values and revolu-
tionary urges and, above all, experientially conscious of the deadening
rmpact of the colonial screening of Indians going abroad and historically
gensitive to the strugele for liberation being waged from foreign lands.
And their testament is our asset.

What is the history, enlivened by p[rlflus.ﬂth. of the law of travel 7
The roots of our past reach down to travels laden with our cullure and
commerce and its spread-out beyond the oceans and the mountains, so
much so our history unravels exchange belween India and the wader
world. This legacy, epitomised as ‘the glory that was Ind’, was parlly
the product of travels into India and out of India, Tt was the two-way
traffic of which thers is testimony inside in Nalnda, and outside, even
in Ulan Bator. Our literature and arts bear immortal testmony to our
thirst for travel and even ouwr law, over two thousand years ago, had
canalised travels abroad. For instance, in the days of Kauwtilva (BC
321-296) there was a Superientendent of Passports "to issu¢ passes at
the rate of a masha a pass’. Further details on passport law are found
in Kautilva's Arihasostra. '

el
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Indeed, viewing the subject from the angle of geo-cultural and legal
anthropnlogy ané current history, freedom of movement and its off-
shoot—the institution of passport—have been there through the Helle-
nic, Koman, [sraclite, Chinese, Persian and other civilisalions. Socrates,
in his dialogue with Crito, spoke of personal liberty. He regarded the
right of everyone to save his country as an atiribute of personal liberty.
He made the laws speak thus

“We further proclaim to any Athenian by the liberty which
we allow him, that if he does not like us when he has become
of age and has seen the ways of the city, and made olr ac-
quaintance, he may go where he please and take his goods
with him. None of our laws will forbid him, or interfere with
him, Anyone who does nol like us and the city, and who wants
to emigrate to a colony or to any other city may go where he
likes, retaming his property.”

{ Plato, Diclognes}

The Magna Carta, way back in 1215 A.D. on the greens of Runnymede,
affirmed the freedom to move beyond the borders of the kingdom and,
by the time of Blackstone, *by the common law, every man may go
out of the realm for whatever cause he pleaseth, without obtaining the
king's leave’. Lord Diplock in D.P.P. v. Shagwan(!) stated that "Prior
v N |y 7 P ' a British subject had the right at common
law to enter the United Kingdom without let or hindrance when and
where he pleased and to remain there as long as he liked’ (International
& Comparative Law Quarterly, Vol. 23, July 1974, p. 646). As Jate
as Ghamd v, Jones(®) Lord Denning asserted @ ‘A man's liberty of
meovement is regarded so highly by the Law of England that it is not
to be hibdered or prevented except on the surest grounds’ (I & C. L.
Orly, ibid. p. 646), In ‘Freedom under the Law™ Lord Denning has
observed under the sub-head ‘Personal Freedom' :

“Let me frst define my terms. By personal freedom I
mean the freedom of every law-abiding citizen to think what
he will, to say what he will, and to go where he will on his
lawful occasions without let or hindrance from any other per-
sons.  Despite all the great changes that have come about in
the other freedoms, this freedom has in our country remained
intact.”

In ‘Freedom, The Individual and the Law', Prof. Street has expressed a
fike view, Prof. HW.R. Wade and Prof. Hood Philips echo this liberal
view. (See Int. & Comp. L. ibid 646). And Justice Douglas, in
the last decade, refined and re-stated, in classic diction, the basics of
travel jurisprudence in Apthekar(®).

“The frecdom of movement is the very essence of our free

society, setting us apart. Like the right of ascembly and the
right of association, it often makes all other rights meaningful

(1) [1972A.C. 60,
(2) [1970] | Q. B. 693, 709,
1 378 UL 5. 500,
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—knowing, studying, arguing, exploring, conversing, observ-
ing and even t}u':rr;king. Once the right to travel iy curtatled,
all other rights suffer, just as when curfew or home detention
s placed on a person.

America is of course sovereign, but her sovereignly is
woven in an inlernational web that makes her coe of the
family of nations. The ties with all the continents are close—
commercially as well as culturally, Our concerns are plane-
tary beyond sunrises and sonsets. Citizenship implicates us
in those problems and paraplexities, as well as in domestic
cnes, We cannot exercise and enjoy citizenship in World
perspective without the right to travel abroad.”

And, in India, Satwane(") set the same high tone through Shri Justice
Subba Rac although 4. K. Gopalan{®) and a stream of judicial thought
since then, had felt impelled to underscore personal liberty as embrae-
ing right to travel abroad. Tambe CI in 4. G. Kazi(¥) speaking for a

Division Bench, made a comprehensive survey of the law and vivified
the concept thus :

“In our opinion, the languapge nsed in the Article (Art.
21) also indicates that the expression Personal liberty’ is not
confined only to freedom from physical restraint, f.e. bot jn-
cludes a full range of conduct which an individual i free to
pursoe within law, for instance, eat and drink what he likes,
mix with people whom he likes, read what he likes, sleep
when and as long as he likes, travel wherever he likes, go
wherever he likes, follow profession, vocation or business he
hikes, of course, in the manner and to the exlent perinitied by
faw.”

(P. 240)

The legal vicissitudes of the passport story in the United States bear
out the flucheating fortunes of fine men being denied this great right to

abroad—Linus Pauling, the MNobel Prize-winner, Charles Chaplin,
the screen super genivs, Paul Robesen, the world singer, Arthur Mﬁl-:r,
the t author and even Williams L. Clark, former Chief Justice of
the United States Courts in occupied Germany, among other greats,
J:ldgc Clark commented on this passport affair and the ambassador’s
rofe

“It is preposterons to say thet Dr, Conant can  exercise
some sort of censorship on persons Whom he wishes or does
not wish to come to the country to which he is accredited.
This has never been held to be the function of an Ambas-
sador,”

(P. 275, 20 Clav. St. LR 2 May 1971)

Men suspected of communist leanings had poor chance of passport
al one time; and politictans in power in that conniry have gone to the
extreme extent of stigmatising one of the greatest Chief Justices of their
(1) [1967 2 8.C.R. 525,

{1y [1980]5.C.R, RS,
(1) ALR. 19A7 Bom. 235,

E
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country as near communist, Earl Warren has, in his autobiography,
recorded :
“Senator Joseph MeCarthy once said on the floor of the
Senate, ‘T will nol say that Earl Warren is 2 Communist, but I
will say he is the best friend of Communism in the Uniled
States.”

There has been built up lovely American legal literature on passport
history to which I will later refvar. British Raj has frowned on foreign
travels by Indian patriotic suspects and instances from the British Indian
Chapter may abound.

Likewise, the Estzblishment, in many countries has used the pass-
‘port and visa system as potent paper curtain to inhibit illustrious
writers, oufstanding statesmen, humanist churchmen and renowned
scientists, if they are dissenters’, from leaving their national frontiers,
Absent forensic sentinels, it is not enusual for people to be suppressed
by power in the name of the people. The politics of passports has
often tried to bend the jurisprudence of persenal locomotion to serve
its interests. The twilight of liberty must affect the thoughtways of
Judges.

Things have changed, global awareness, in grey bues, has dawned.
The European Convention on Heman Rights and bilateral understand-
ings have made headway to widen freedom of travel abroad as imte-
gral to hberly of the person (Fourth Protocol), And the Universal
Declaration of Heman Rights has proclaimed in Art. 13 :

“1) Everyome has the right to freedom of movement and
residence within the borders of each State,
(2) Everyone has the right to leave any country, includ-
ing his own, and to rélurn to his country.™
This right is vet inchoate and only lays the base. But, hopefully, the
loftiest tewers tise from the ground.  And despite destroctive wars
and exploftative trade, racial hatreds and credal quarrels, colonial sub-
jections and authoritarian spells, the world has advanced because of
gregarions men adventuring forth, taking with them their thoughts and
feclngs on & trans-national scale. This human planet is our single
home. though geographically variegated, culturally diverse, politicaily
pluralist, in science and technology competitive and cooperative, in
arls and life-styles a lovely mosaic and, above all, suffused with a
cosmic couscionsness  of unity and inter-dependence. This® Grand
Canyon has been the slow product of the perennial process of culiural
interaction, micllectual cross-fertilization, ideological and religions con-
frontations and meeting and matini of social systems; and the well-
spring is the wanderlust of man and his wondrous spirit moving towards
a united human order founded on human rights, Human advance has
been promoted through periods of pre-historv and history by the flow
of fellowmen, and the world owes much to exiles and emigres for libera-
tion. revolution, scientific exploration and excellence in arts.  Stop
this creative mohility by totalitarian decree and whole communities and
cultures will stagnate and international awakening so vital for the sur-
vival of homo sapiens wither awav. To argue for arbitrary inhibition
of travel rights under executive directive or legislative tag iz to invite
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and accelerate future shock. This broader setting is necessary if we are
to view the larger import of the right to passport in its fundamental
bearings. It is not law alone but life's leaven. It is not a casual facility
but the core of liberty.

Viewed from another angle, travel abroad is a colural enrich-
ment which enables one’s understanding of one’s own country in better
light. Thus it serves national interest to have its citizenty see other
countries and judge one's country on a comparstive scale.  Rodyard
Kipling, though with an imperial ring, has apily suid .

“Winds of the World, give answer
They are whimpering 1o and [ro

And what should they know of England
Who only England know 77

(The English Flag)

Why iz the right to travel all over the world and into the beyond
4 human right and a constitutional freedom 7 Woere it not so, the
human heritage would have been more hapless, the human family
more divided, the human order more unstable and the human [oture
more murky.,

The Indian panorama from the migrant yore to tourist flow is an
expression of the will to explore the Infinite, 1o promote understanding
of the universe, fo cxport human expertise and development of every
resource.  Thus humlgi?; pride of patriotic heritape would have been
pre-empted had the ancient kings and mediaval rulers banished foreign
travel as our imperial masters nearly did. And to look at the little
letters of the text of Part 111 de hors the Discovery of India and the
Destiny of Bharat or the divinity of the soul and the dignity of the
person highlighted in the Preamble anduly obsessed  with  individaal
aberrations of vestervears or vague honches leading to current fears,
is a parsimoniops excroise in constitutional percepticn.

Thus, the inspirational background, cosmic perspective and inherit-
ed ethos of the pragmatic visionaries and jerist-statesmen who draw up
the great Title Deed of our Republic must illumine the sutras of Articles
21, 19 and 14. The fascist horror of World War I1 burnt into our
leaders the uvrgency of inscribing indelibly into our Constitution those
values sans which the dignity of man sulfers total eclipse. The Uni-
versal Declaration of Human Rights, the resurgence of  international
fellowship, the vulnerability of freedoms even in democracies and the
rapid development of an integrated and intimately inferacting  ‘one
world’ poised for peaceful and progressive intercourse conditioned their
thought processes. The bitter feeling of the British Raj trampling under
foot swaraj —the bith-right of cvery Indian— affected their celebrations,
The hidden divinity in every human entity creatively impacted upon our
founding fathers' mentations. The mystic chords of ancient memory
and the modern strands of the earth’s indivisibility, the pathology of
provincialism, feudal backwardness, glaring insquality and Bleeding
communalism, the promotion of tounsm, of giving and taking know-

M
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how, of studving abroad, and inviting scholars from afar—these and
other realistic considerations gave tongue to those hallowed human
rights fortified by the impregnable provisions of Part 1L Swami

ivekananda, that saintly revolutionary who spanned East and West,
exhorted, dwelling on the nation’s fall of the Jast century :

“My idea as to the key-noie of our nutional downfall is
that we do not mix with other nations—that is the on¢ and
sole cause. We never had the opportunity 1o compare notss,
We were Kupa-Mandukos (frogs in a well).”

X X X X

One of the great canses of India’s misery and downfall has
been that she narrowed herself, went into her shell. as the
ovster does, and refused to give her jewels and her treasures
10 the other races of mankind, refused 1o pive the life giving
truth to thirsting nations outside the Aryan fold. That has been
the one great causec, that we did not go out, that we did not
compare notes with other nations—that has been the one great
cause of our downfall, and every one of vou knows that that
little stir, the little life you see in India, begins from the day
when Raja Rammohan Roy broke through the walls of this
exclusiveness. Since that day, history in India has taken an-
other tern and now it is growing with accelerated motion.  1f
we have had little ovulels in the past, dzluges are coming, and
none can resist them. Therefore, we must go oul, and the
secret of life is to give and take. Are we to Lake always, to
sit at the feet of the westerners to learn evervihing, even rzlhi-
mon 7 We can learn mechanism from them. We can learn
many other things, But we have to tzach them something. .. .
Therefore we must go out, exchange our spirituality for any-
thing they have to give us: for the marvels of the region of

irit we will exchange the marvels of the region of matter, . . |

erz cannot be fricndship without equality, and there cannot
be equality when one parly is always the teacher and the other
party sits always at his feet. . . . If you want to become equal
with the Faglishman or the American, you will have to teach
as well as to learn, and you have plenty yet to teach to the
woild for centuries to come.”

From the point of view of comparative law too, the position is well
established. F:)Jl{ one of the essentinl attributes of  citizenship, says
Prof, Schwartz, is freedom of movement. The right of free movement
is a vital element of personal liberty, The right of fre¢ movement in-
cludes the right to travel abroad. So much is simple textbook teaching
in Tndian, as in Anglo-American law. Passport legality, affecting as it
does, freedoms that are “delicate and vulnerable, as well as supremely
precious in our society’. cannot but excite judicial vigilance to obviate
fragile dependency for exercise of fundamental rights upon executive
clemency. So important is this subject that the watershed between
a police state and a government by the people may partly turn on the
prevailing passport policy. Conseious, though T am, that such prolix
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claboration of environmental aspects is otiose, the Emergency prov 151005
of our Constitution, the extremes of rigonr the nation has experienced
(or may) and the proneness of Power 1o stoop to conguer make neces-
sitous the hammerning home of vital values expressed in terse consti-
tutional vocabulary.

Among the great goaranteed rights, life and  liberty are the first
among equals, carrying a universal connotation cardinal w a decent
human order and protected by constitutional armour,  Trunzate liberty
in Art, 21 traumatically and the several other freedoms fade out auto-
matically. Justice Douglas, that most distinguished and perhaps most
travelled judge in the world, has in poetic prosc and with maginative
realism projected the functional essentiality of the nght to travel as paﬂ.
of liberty. 1 may quote for emphasis, what is a woe bil repetitive :

“The right to travel is a part of ‘liberty’ of which the
citizen casnot be deprived without due process of law under
the fifth Amendment........ In Anglo Saxon law that nght
was emergsing at least as early as the Magna Carla,

Travel abroad, like travel within the couniry, may he ne-c:es—
sary for a livelihood. 1t may be as close to the heart of the
mdividual as the choice of what he eats or wears or rcads.
Freedom of movement 15 basic in our scheme of valocs."”
(Kent v. Dulles : 357 US 116—2 L. Ed. 2d. 1204 1958).

“Freedom of movement also has larpe social values, As
Chafoe put it : Foreign comespondents on lectures on public
affairs need first-hand information. Scientists and scholars
gain greatly from consultations with colleagues in other coun-
tries.  Students equip themselves for more frvitful careers in
the United States by instruction in foreign universities. Then
there arg reasons chose to the core of personal life—marriage
reuniting familics, spending howrs with old friends. Finally
travel abroad enables American cifizens to  understand that
people like themsehes live in Europe and helps them to be
well-informed on public issues, An American who has cross-
ed the ocean is not obliged to form his opinions about our
foreign policy merely from what he is told by officials of oot
Government or by a few correspondents of American news-
papers. DMoreover, his views on domestic questions are
enriched by secing how foreigners are {rying to solve similar
problems.  In many different ways direct contact with other
countries contributes to sounder decisions at home. ...

Freedom to travel is, indeed, an important aspect of the
cilizen's Hiberty”,
(Kent v, Dulles)

“Freedom of movement at home and abroad, is important
for job and business oppeortunitics—for coltural, political and
social activities—Tfor all the commingling which gregarions
man enjoys.  Those with the right of free movement vse it at
times for mischievous purposes. But that is true of many
Tibertics we enjov, We nevertheless place our faith in them and

) -
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agmnhl restraint, knowing that the risk of abwsing liverty so
as to give right to punishable conduct is part of the price we
pay for this free society.

( Apthekar v. Secretary of State ; 378 US 500—12 L.Ed. 2d 992
{1964,

Judge Wyzanski has said :
“This travel does not differ from any other exercise of the

manifold freedoms of expression. .. ... from the right to
speak, to write, to use the mails, to public, to assemble, to
petition.™

{ Wyzanski, Freedom to Travel, Atlantic Montaly. Oct. 1952,
p. 66 at 68).

The American Courts have, in a sense, blazed the constitutional
trail on that facet of liberty which relates to untrammelied travel. Kent,
Apthekar and Zemel are the landmark cases and American jurispru-
dence today holds as a fundamental part of liberty (¥ Amendment)
that a citizen has freedom to move across the frontiers without passport
restrictions subject, ol course, to well-defined necessitous  exceplions,
Basically, Blackstone 15 still current coin

“Persorial liberty consists in the power of iocomotion, of
changing direction or moving ong’s person to whatever place
one's own jachination may desire.”

To sum up, personal liberty makes for the werth of the human
person,  Travel makes liberty worthwhile.  Life is a terrestrial oppor-
tupity for unfolding personality, rising to higher states, moving to fresh
waods and reaching out to reality which makes our earthly journey a
troe fulfilment—not a tale told by an idiot full of sound and furg si%%i-
fying nothing, but a fine frenzy rolling between heaven ard earth,
sph;'ﬂf Man is at the root of Art, 21, Absent liberty, other freedoms
are frozen.

While the issue is legal and sounds in the constitulional, its appre-
ciation gains in human depth given a planstary perspective and under-
standing of the expanding range of travel between the “inner space’ of
Man and the ‘outer space’ around Mother Earth,

To conclude this Chapter of the discossion on the concept of per-
sonal fiberty, as a sweeping supplement to the specific treatment hy
t:mthm- Eha i J.. the Jurists’ Conference in Banealore, concluded
in 1969, made a sound statement of the Indian Law subject, of course,
lo savings and exceptions carved out of the generality of that con-
clusion :

“Freedom of movement of the individual withln or in
leaving his own country, in travelling to other countries and in
entering hiz own cnuntﬁis a vital human hiberty, whether
such movement ig for the purpose of recreation, education,
trade or emplovment, or to escape from an environment in

G
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which his other liberfics are suppressed or threalened,  More-
over, in an inter-dependent world requiring for its future peace
and progress an ever-growing measurs of internalional under-
standing, it 15 desirable to facilitate individual contacts bet-
ween peoples and to remove all  unjustifiable restraints on
their movement which may hamper such contacts.”

50 much for personal liberty and its travel facet. Now to ‘proce-
dure esiablished by Iaw', the manacle clause in Art, 21, first generally,
and next, with reference 10 4. K. Gopalan (supra) and after, Again,
I observe relative brevity because 1 go the whole hog with brother
Bhagwati, J.

If Axticle 21 includes the freedom of foreign travel, can il5 exercise
be fettered or forbidden by procedure established by law 7 Yes, indeed.
So, what is ‘procedure’ 7 What do we mean by ‘established’ 7 And
What is law ? Anvthing, formal, legislatively processed, albeit ahsurd
or atbitrary 7 Reverence for life and liberty must over power this
reductio on absurdem.’  Legal interpretation, in the Tast  analysis,
is value judgment. The high seriousness of the subject matter—Iife
and liberty—desiderates the need for law, not fiast. Law is Jaw when
it is legitimated by the conscience and consent of the community
generally, Not anv capricions compthe but reasonable mode ordinari-
ly regarded by the cream of society as dharma or law, approximating
broadly to other standard measures regulating criminal or hke procedure
in the country. Oftcn, it is a legislative act, but it must be funclional,
not fatuous.

This line of logic alone will make the two clavses of Art. 21 con-
cordant, the procedural machinery not  destroying the sabstantive
fundamentally. The compulsion of constitutional homarism and the
assumpion of full faih in life and liberty cannot be so futile or fragmen-
tary that any transicnt legislafive majority in tanirums against any
minority, by three quick readings oft a bill with the requisite quorom:
can prescribe any wnrcasonmable modality and thercby  sterilise  the
grandiloguent mandate.  “Procedure established by law”, with its lethal
potentiadity, will reduce life angd liberty fo a precarious plaything if we
do not ex necessitate import into those weighty woerds an adjectival rule
of law, civilised in it soul, fair in its heart and fixing those imperatives
of procedural protection absent which the processual tail will wag
the substantive head. Can the sacred essence of the human right to
secure which the struggle for liberation, with ‘do or die® patriotism,
was Taunched be sapped by formalistic and phariscic  prescriphions,
repardless of essential standards 7 An en:lr:f.EJJ apperition is i consti-
tational illusion. Processual justice is writ patently on Art. 21, Tt is
too grave io be circumvented by a black letter ritwal processed through
the Jegislature.

So T am convinced that to frustrate Art. 21 by relying on  any
formal adjectival statute, howewver, filmsy or {antestic its provisions
be, is to rob what the constitution treasures. Procedure which deals
with the modalities of regulating, restricting or even rejecting a funda-
mental right falling within Art, 2] has to be faw, not foalish, carefully

b
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designed o eflectuale. not to subvert, the substantive right itself. Thus
understood, ‘procedure’ must rule out anyithing arbitcacy, freakish ar
bizarre. A valuable constitutional right can be canalised only by
civilized processes, You cannot chaim that it is a legal procedure if
the passport is granted of refused by taking loss, ordeal of fire or by
other strange or mystical methods. Mor is it fenable if life is taken
by a crude of summary process of enquiry. What is fundamental is
life and liberty. What is procedural is the manmer of its exercise. This
quality of fairness in the process is emphasised by the strong word
‘esiablished which means ‘settled firmly' pot  wantonly  whimsically,
If it is rooted in the legal consciousness of the community it becomes
‘established’ procedure,  And "Law’ leaves little doubt that it is normae,
regarded ag just since law is the means and justice is the end.

Is there supportive judicial thought for this reasoning.  'We go buck
to the vintag: words of the learned JTudges in 4. K. Gopalan (supra}
and zigzag through R. C. Cooper to 8. N. Sarkar and discern atiesta-
tion of this conclusion. And the elaborale constitutional procedure
in Art. 22 itself fortifies the arpument that ‘life and liberty” in Art, 21
cold not have heen left o illosory legislatorial happenstance.  Even
as relevant reasonableness jnforms art. 14 and 19, the component of
fairness is implicit in Art. 21. A close-up of the Gopalan case ;supra)

is necessitous at this stape to underscore the quality of procedure rele-
vant to personal liberty.

Procedural safeguards are the indispensable essence of liberty. In
fact, the history of persenal libarty is large the hislory of procedural
gafeguards and right to a bearing hos a human-right ring. In India,
becawse of poverty and illiteracy, the people are unable 1o protect and
defend their righ's; observance of fundamental righis is not regarded
as good politics and their transgression as had politics. T sometimes
pensively reflect that people’s militant awarensss of rights and duties
1= a surer constitufional assurance of governmental respect ampd res-
ponse than the sound and fury of the ‘question hour” and the slow and
unsure delivery of court writ “Community Consciousness and the
Indian Constitution’ is a fascinating subject of sociological relevance in
many areas.

To svm wup, ‘procedure’ in Art, 21 meansg fair, not formal proce-
dure. ‘Law’ 1z reasonable law, not ony enacted piece.  As Art, 22
specifically spells out the procedural safeguards for preventive and
pupitive datention, a law providing for such detentions should con-
form to Art. 22, It has been rightly poinied ouy thay for gther nghts
forming part of persomal liberty. the procedural safeguards enshrined
in Art. 21 are aveilable. Otherwise, as the procedursl  saf:guards
contained in Ari. 22 will be available only in cases of preventive @nd
punitive detention, the right to life, more fundamcotal than any other
forming part of personal liberty and paramount 1o the happiness,
dignity and worth of the individual, will not be entitled to any proce-
dural safegnard save such as a leoislature’s mood chooses. In
Kochunni(') the Court, doubting the correctness of the Gapalan deci-
sion on this aspect, said

(1" A.T. R. 1960 8. C. 1080, 1093,
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A “Had the question been res integra, some of us would have
been inclined to agree with the dissemling view expressed
by Fazal Ali, J."

Gopalan does contain some Tuscent thought on ‘procedure esta-
blished by law’. Palanjali Sastri, J. approzimated jt o the prevalent
norms of criminal procedure regarded for a long time by Tndo-Anglian

B criminal law as conscionable. “The learned ludge observed :

“On the other hand, the interpretalion suggested by the

Attorney General on behalf of the intervencr that the expres-

sion means nothing more than procedure prescribad by any

law made by a competent legistature is hardly more aceept-

able. ‘Established’, according to him, means prescribed, and

c if Parliament or the Legislature of a Siate enacted a proce-
dure, however novel and ineffective for afiording the accused

person a faic opportunity of defending himsell, it would be
sufficient for depriving o person of hie life of personal

liberty.”
(pp. 201—203)

0 “The main difficulty I feel in accepting the construciion
sugpested by the Attorney General v thar it completely sinlii-
fies article 13(2) and, indeed, the very conception of a
fundamental right. .. .. ... could it then have been the inten-
fiom of the framers of the Constitution thar the most impor-
tami fundamenial rights to lile ond personal lberiy should
be gt the mercy of legislarive majorities as, in effect, they
E would of “established” were to mean merely prescribed’ 7 In
other words, as an Americen Judge said in a similar con-
text, does the constitutional prohibition in article 13(3)
amount to no more than 'yvour shall not take away life or
personal freedom unless you choose to take it away’, which
F 15 more verbiage. . ..... .0t is said that article 21 affords no
protection against competent legislative sction in the field of
substantive criminal law, for there is no provision for judi-
cial review, on the groond of reasonablencss or otherwise,
of such Taws, as in the case of the rights enumerated in article
19. Even assuming it to be so the comstruchion of  the
learped Artorney General would have the effect of render-
G ing wholly ineffective and illusory even the procedural pro-
tection which the article was undoubtedly designed to

afford.”
{p. 202} (emphasis, added)

“After giving the matter my most careful and onxious
copsideration, T have come to the conclusion that there are

H only two possible solutions of the problem.  In the first
place, n safisfactory via media between the two  extreme
positions contended for on cither side may be found by

stressing the word ‘established’ which implies some degree
of firmness, permanence angd general acceptance, While i
does not exclude origination by statute.  ‘Procedure esta-
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blished by’ may well be taken to mean what the Privy A
Council referred to in King Emperor v, Bengori Lal Sharma

as “the ordinary and well establishad criminal procedure’, that

is to say, those setiled psages and normal modes of propeed-

ing sanctioned by the Criminal Procedure Code which is the

general law of Criminal procidure in the country.

(p. 205) B

Fazal Ali, J. frowned on emasculating the procedural substantia-
Lty of Art. 21 and read into it those essentials of natetal justice
which made processual law humane : The learned Judge argued :

“It"seems to me that there is nothing revolutionary in the
doctrine tha the words ‘procedure established by law’ must C
include the four principles set ot in Professor Willis' book,
which, as | have already stated, are different aspects of th:
sameg principle and which have no vagueness or uncertainty
about them. These principles, as the l:arned author points
out and as the authoritics show, are not absolutely rigid
principles but are adaptable to the circumstances of each
case within certain limits. 1 have only to add, that it has D
not been seriously controverted that ‘law’ means ceriain defi-
nite ribes of proceeding and not yomething which is a mere
pretence for procedure.

{emphasis, added)

In short, fair adjectival law is the very life of the life-liberty funda-
menital right (Art. 21), not ‘autocratic supremacy of the legislature’. E
Mahajan J. struck @ concordant note

“Article 21 in my opinion, lays down subsiantive law as
giving protection to life and liberty in as much as it says that
they cannot be deprived except according to the procedure
established by law; in other words, it means that before a’
person can be deprived of his life or liberty as a condition F
precedent there should exist some substantive law conferring
authority for doing so and the law should further provide
for a mode of procedure for such deprivation. This article
gives complete immunity against the excreise of  despotic
power by the executive. It further gives immunity against
mvalid laws which contravene the Constitufion. [t gives also
further gearaniee that in its troe concept there should be some G
form of proceeding before o person can be condemned either
in respect of his life or his liberty, [t nesatives the idea of
a fantavtic, arbitrary and oppressive form of proceedings.”

{emphasis, added)

In sum, Fazal AL, J. struck the chord which does accord with
a just processual system where Liberty is likely 10 be the victim. May H
be, the learned Judge stretched it a Tittle bevond the line but in essence
hig norms elaim my concurrence.

B—119 SCI/78
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In Jehn v, Rees(') the troe rule, as implicit in any Jaw, is set down :

“If there ¢ any doubt, the applicability of ths peinciples
will be given the benefir of doubt.”

And Lord Denning, on the theme of liberty, observed in Sehmide v.
Kecretary of State() :

“Where a public officer has power to deprive a person
of his liberty or his property, the genr:m‘; principle is that it
i nol to be done withowt hearing.”

Human righis : .

It is a mark of interpretative respect for the higher norms our
founding fathers held dear in affecting the dearest rights of life and
liverty so to read Art, 21 as to result in a human order lined with
human justice. And running right through Ars, 19 and 14 & present
this principle of reasonable procedure in different shades, A certain
normative harmony among the articles is thus attained, und 1 hold
Art. 21 bears in its bosom the -comstruction of fair procedure lepis-
latively samctioned. No Passport Officer shall be mini-Cagsar  nor
Minister incarnate Caesar in o system where the rule of law reigns
supreme.

My clear conclusion on Art, 21 is that Iiberty of locomotion into
alien territory cannot be unjustly forbidden by the Establishment and
passport legislation must take processual provisions which accord with
fair norms, free from extrancous pressure and, by and large, complying
with natural justice. Unilateral arbitrariness, police dossiers, faceless
affianis, behind-the-back materials, obligue motives and the inscrutable
face of an officinl sphinx do not fill the *fairness’ bill-subject, of course,
o iust exceptions and critical "contexts. This minrimem once aban-
doned, the Police State slowly builds up which saps the finer substance
of our constitutional jurisprudence. Not party bot principle and
policy are the key-stone of our Republic,

Let us not forget that Art 21 clubs life with liberty and whin
we interpret the colour and content of ‘procedure established by law’
we must be alive to the deadly peril of life being  deprived. without
minimal processual justice, legislative callousness despising ‘hearing’
and fair opportunitics of defence.  And this rcalization once sanc-
tioned, its exercise will swell 6ill the basic freedom is  flooded out.

Hark back to Art. 10 of the Universal Declaration ta reglize  thatl

human rights have but a verbal hollow if the profective armour of
andi alteram partem is deleted.  When such pleas are wrged in the
familiar pame of pragmatism public interest or national security, courls
are on trial and must prove that civil lihertics are not mere rhetorical
material for lip service but the obligatory essence of our hard-won

(1 [1965]2 ALl E. R. 274,
M (196912 Ch. 149,

[
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freedom. A Republic—if you Can Keep It—is the caveat for counsel

and court. And Tom Paine, in his Disseriation on First Principles of
Government, sounded the tossin

“He that would make his own liberly secure must guard

even his enemy from oppression; for if he violates this duty,
he estublishes g precedent that will reach to himself.”

Phoney freedom is not worth the word and this ruling of ours is not

confined to the petitioner but to the hungry job-sceker, nun and nurse,

mason and carpenter, welder and fitler and, above all, political dissen-
ter. The last category, detested as unreasomable, defics the Establish-
ment’s tendency to enforce through conformity but is the resource of

sacial change.  “The reasonable man", says G. B. Shaw; .

“gdapts himself to the word; the unreasonable one per-
si51s M teying to adapt the world to himself.  Therefore, all
progress depends on  the  unressonable man®  {George
Beroard Shaw in ‘Maxims for Revolutionists™),

“Passport’ peevishness is a suppressive possibility, and so the words
of Justice f:f:ismr {U.5. Supreme Court) may be apposite :

“Freedom to differ is not limited to things that do not
matter much. That would be & mere shadow of frecdom.
The test of its substance is the right to differ as 1o things that
touch the heart of the existing order”

(West Virginia State Board of Educarion v. Barnetto 319
US 624 (1943).

Under our constitutional order, the price of daring dissent  shali
not be passport forfeit.

The impugned legislation, s5. 5, 6 and 10 especially, must be tested
cven upder Art, 21 op canons of processual justice to the people out-
lined above. Hearing is obligatory—menningful hearing, flexile and
realistic, according to circumstaoces, bt hot ritwalistic and wooden.
In exceptional cases and ecmergency situations, intérim meastres may
be taken, to avoid the mischizf of the passportee becoming an escapee
hefore the hearing begins. ‘Bolt the stables after the horse has been
stolen” is not a command of natural jusiice.  But soon after the pro-
visional seizure, a repsonable hearing must follow, to minimise proce-
dural prejudice. And when 2 prompt final order is made against the
applicamt or passport holder the reasons must be disclosed to him
almost invariably save in those dangerous cases where irreparable
injury will ensue to the State. A government which reveals in secrecy
in the field of people’s liberly not only acts apzinst democratic decency
but busics itself with its own burdal. That s the writing on the wall
if history were teacher, memory our mentor and declime of Tiberty
not our unwitting endeavour,  Pablic power must rarely hide its
heart in an open socicly and system.
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L now skip Art, 14 since 1 agree fully with all that my learned
brother Bhagwali J. has said. That anicle has a pervasive processual
potency and versatile quality, egalitarian in its soul and allergic to dis-
crimripatory diktats. Equality is the antithesis of arbitrariness and ex-
cathedra ipse dixit is the ally of demagogic authoritarianism.  Only
knight-errants of “executive excesses'-—if we may use a current cliche—
can fall in love with the Dame of despotism, legislative or administra-
tive. If this Court gives in here it gives up the ghost. And so it that [
insist on the dynamics of limitations on fundamental freedoms as im-
plying the rule of law; Be you ever so high, the law is abose you.

A minor pebble was thrown o produce a little ripple. Lt was feebly
suggesicd that the right to travel abroad cannot be guaranteed by the
Statg because it has o extra-territorial jurisdiction in foreign lands.
This is a naive misconception of the point pressed before us,  Nobody
contends that India should interfere with other countries and  their
soverelgnty o ensure frec movement of Indians in those countries.
What is meant is that the Governmen: of India should not prevent by
any sanctions it has over its cilizens from moving  within - any -other
country if that other country has no objection to their travelling within
its tesritory, It is difficult to understand bow onc can misunderstand

the obvious.

A thorny problem debated recurrently at the bar, warning on Art.
19, demands some juristic response although aveidance of overlap per-
suades me to drop all other questions  canvassed before ws. The
CGropaian (supra) verdict, with the cocooning of Art, 22 into a <elf con-
tained code, has sufferced supersession at the hands of R. €, Cooperi.
By way of aside, the Hoctuating fortunes of fundamenial rights, when
the proletarist and the proprictariat have asserted them in Court, par-
tially proveke sociological research and hesitantly project the Cardozo
thesis of sub-comscious forces in judicial noesis Jkﬁn the cyeloramic
review starts from Gopalan, moves on o Tn re : Kerala Education Bill
and then on to All India Bank Employees Union, next to Sakal News-
papers, crowning in Ceoper(’) and followed by Rennet Coleman(*) and
Saniby Nath Sarkar(®). DBe that as it may, the law is now seitled, as |
apprehend it, that no article in Part 111 is an island but part of a conti-
nent, and the conspectus of the whole part gives the dircctions and
correction needed for interprelation of these basic provisions. Man is
not distectible into scparate limbs and, likewise, cardinal rights in an
organic constitution, which make man hwmanr have a synthesis, The
proposition is indubitable that art. 21 does not, in a given sifuatios,
exchode Art, 19 if both rights are breached.

We may switch to Art. 19 very briefly and travel along  another
street for a while. Is freedom of exira-territorial travel to assure which
s the primary office of an Indian passport, & facet of the freedom of
speech and expression, of profession or vocation under Article 197

{1} [1973] 3 S.C.R. 530.
(2 [1973)2 &.C.R. 735
{31 [197311 S.C.R. 856,

At
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My total comsensns with Shri Justice Bhagwati jettisons from this judg-
meni the profusion of precedents and the mosaic of many points and
confines me to some [undamentals confusion on which, with all the
clarity on details, may mar the conclusion, It is a salutary thought that
the summit court should not interpret comstitntional rights enshrined
in Part Il to choke its life-breath or chill its elanvital by processes of

legalism, overruling the enduring values burning in the bosoms of those ©

who won our Independence and drew up our founding document.  We
must also remember that when this Court lays down the law, not ad froc
tuncs but cssential notes, not emporary  tomolt bot  transcendental
truth, must guide the judicial process in translating into authoritative
notation the mood music of the Constitution,

While dealing with Art. 19 vig 2 vis freedom to travel abread, we
have io remember one spinal mdicator. True, high constitulional
policy hae harmenised individual freedoms with helistic eommunity
Ec-cu:! by inscribing exceptions to Art. 19(1) in Ar. 19(2) o (6).

ven 50, what Js fundamental is the freedom. not the exception. Mor¢
importantly, restrainis arc permissible oply to the extent they have
nexus with the approved object. For instance, in a wide sense, e
interests of the general public’ are served by a family planning pro-
gramme but it may be constitutional impertinence to insist that pass-
ports may be refused if sterilisation certificates wers not produced.
Likewise, it 18 in public interest to widen strects in cities but monstrons
1o fmpound a passport becavse its hplder has declined to demolish his
house which projects into the street line.  Sure, the security of State is
a paramount consideration but can Government, totalitarian fashion,
cijuate Party with country and refuse travel docoment because, while
abroad, he i:ay ciiticise the conflicting politics of the Party-in-power
or the planning econcmics of the povernment of the day? Is it
conceivable that an Indian will forfeit his tight to po zbroad because
his flowing side-burns or sartorial vaparies offend a high-placed antho-
rity’s sense of decency? The point is that liberty can be curtaifed
only if the grounds listed in the saving sub-articles are directly, speci-
fically, substantially and imminemly attracted so that the basic right
may not be stultified. Restraints are necessary and validly made by
statute, but te pamt with an over-broad brug a power to blankat-
ban travel abroad is to swecp overly and invade illicitly,. ‘The law
of fear’ cannot reign where the proportionate danger is containable.
It 15 a balancing process. not over-weighted one way or the other,

Even so, the perspeetive is firm and fair.  Courts must not interfere .

where the order is not perverse, unreasonable, mala fide or supporied
by no material. Under our system, court writs camnot run  govern-
ment. for, then, judicial review may tend to be a judicial coup. Bat
Tawless’ law and executive excess must be halted by judge-power
lest the Constitution be subverted by branches deriving  cretlentials
from the Consiitution, An imperative guideline by which the Court
will test the soundness of legislative and executive constraint is, in
the Janpuage of V. C. Row(®) this: ~

(1) 11957 5.C.R. 57,

H
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“The reasomablencss of a  restriction  depends wpon
the values of life in a society, the circumstances obtain-
ing al a particular point of time when the restriction s
imposed, the degree and the urgency of the evil sought to
be conlrolled and similar others.™

. What characterises the existence and echipsz of the vight of emit?

‘Breathes there the man with soul so desd” who, if he leaves, will
not return to his own ‘native land’ 7 Then, why restrict 7 The ques-
tion, presented so simplistically, may stll have overtones of security
sensitivity and soverpignty complexity and other internal  and  ex-
ternal factors, and that s why the case which we are deciding has
spread the canvas wide. | must express a pensive reflection, spark-
ed off by subnussions at the bar, that, regardless of the “civil liberty’
credentials or otherwise of a particular government and mindless of
the finer phraseology of a restriclive legslation, eternal vigilance by
the superior judiciary and the enlightened activists who are the cala-
lysts of the community, is the perpetual price of the preservation of
every freedom we cherish. For, if unchecked, ‘the grepter the power,
the more dangerous the abuse.” To deny freedom of travel or exit
1o one unlenably is lo depy it to any or many  bkewise, angd  the
right to say "Aye’ of ‘nay o any potential traveller should. there-
fore, not rest with the minions of masters of pgovernment without
bﬂin%a gently and benignly censored by comstitutionally  sanchiongd
legislative norms if the reality of liberty is not be drowned in the
hysteria of the hour or the hobris of power, 1t is never f{rite to
repeat that where laws end, tyranny begins', and law  becomes  un-
law even if it is legitimated by three legislative rcadings and one
pssent, iF it s not in accord with  constitutional provisions, beyond
abridgement by the two branches of government. In the context of
scray expressions like ‘security’  C‘public order”, “public interest” and
‘fricndly Toreign relations’, we must warn ourselves that not verbal
lables but real wvalues are the pgoverning considerations in the ex-
ploration and adjudication of constitulional prescriptions  and
proscriptions,  Governments come and g0, bur the fundamental
rights of the people cannot be subject to the wishful valuz-sets of political
resines of passing day,

The learned Afttorney General argued that the right w  travel
abroad was no part of Art, 19(1) {a}, {b), (¢), (f) or 'g) amd 50
aboo travel even unreasomably does not touch Art. 19, As a
. component thereof, as also by way of separate submission. it was
urged that the direct effect of the passport law (and refusal there-
under) was not a blow on freedom of speech, of association or of
profession and, therefore, it could not be struck  down even il it
overflowed Art. 19(2), (4) and (6). This presentation poses the
issue, “What is the profile of our free system ' Is freedom of speech
integrally interwoven with locomotion 7 Is freedom of profession
done to death if a professional, by passport refusal without reference
o Art. 19(0), is inhibited from taking up a job offered abwoad ? Is
freedom of association such a hothouse plant thot membership of
an international professional or political organisation can be cut off
on executive-legislative ipse dixit without obedience to Art 19(4) 1

=
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This renophatic touch has not been attested by the Constitution and is
not discernible i the psyche.  An antiHntarnational pathology shall
nat afflict our National Charter. A Human Tomorrow on Mother
Earth is our cosmuc constitutional perspective (See Art. 51).

To my mind, locomotion is, in some situation, necessarily involved
in the exercise of the specified fundamental rights as an associated or
integrated right.  Travel, simiplicter, is peripheral to and not neces-
garify fundamental in Art. 19, Arguende, free speech is  feasible
without movemnent beyond the country, although solilequies and solo
songs are not the vogue in this ancient land of silent saints and pyrat-
ing gurps, bhajans and festivals, Again, travel may ordinarly be
‘action’ and only incidentally ‘expression’, to borrow the Zemel  dic-
tion. :

Movement within the terrifory of India is not tampered with by
the impugned order, but that is not all. For, if our notions are en
courrent, it is common place that the world—the family of nations—
vibrates, and men—masses of man-move and “jt’ abroad and abroad,
cvent in Concorde, on a scale unknown fo history. Even thoughts,
ideclogies and habits travel beyond.,  Tounsts crowd out airling ser-
vices; job-scekers rush to passport offices; lecture tours, cultwral ex-
changes, trens-national cvangelical meets, scieptific and  scholarly
studies and workshops and seminars escalate, and international asso-
ciations abound—all for the good of world peace and human pro-
gress, save where are involved high risks to sovercignty, national
securily and other substantial considerations which Constitutions and
Courts have readily recognised. Ouwr [ree system is nol so brittle or
timorous as 1o be scared into taboolng citizens' trips abroad, cxecept
conducted tours of approved visits sanctioned by the Central Execu-
tive and indifferent to Art. 19 Agnin, the core question arises :
[s movement abroad so moch a crucial part of free speech, free prac-

tice of profession and the like that denial of the first is a violation of
the rest?

I admit that merely because speaking mostly involves some move-
ment, therefore, "frec speech anywhere is dead if free movement every-
where 1s denied’, does not follow. The Constitutional lines must be
s0 drawn that the comstellation of fundamental rights does not expose
the peace, security and tranquiflity of the community to high risk. We

cannot over-stretch free specch to make it an inextricable component
of travel.

Thomas Emerson has summed the American Law which rings a
bell even in the Indian system :

- “The values and functions of the freedom of expression

in a democrific polity are obvious. Freedom of expression

15 essenbally as a means of assuring individoal self-fulfil-

ment, The lgrrvc:-|:m:r end of man is the realisation of his

character an Ofpotcntiali!ies as a human being  For the
1

achievement his self-reafisation the mind must be free.”
Again
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“Freedom of expression 15 an  essential procsss  for
advancing knowledge and discovering truth. So also  for
participation in decision-making in a democratic society.
Indeed free expression furthers stability in the community
by reasoning together instcad of batlling apainst each
other. Such being the value and function of free speech,
what are the dynamics of limitation which will fit these values
and functions without retarding social goals or injuring social
interest 7 It is in this background that we have to view the
problem of passporis and the law woven around it. There
are two ways of looking at the question. .. .as a facet of
liberty and as an andient of expression.”  Thomas Emerson
comments on passporls from théte dual angles !

Travel abroad should probably be classified as ‘action’
rather than “expression™. In commonsense ferms travel is
more physical movement than communication of ideas. It
is true that trave] abroad is frequently instrumental 1o expres-
sion, as when it is undertaken by a reporter to gather news,
a scholar to lecture, a student o obtain information or simply
an ordinary citizen in order to expand his understanding of
the world, Mevertheless, there are so many other aspects
to travel abroad on Tunctiomally o requires such different
lypes of regulation that, at last as the peneral proposition,
it would have to be considered “actien™. As achon, it 18
4 ‘liberty’ protected by the due process clause of the Fifth
and Fourteenth Amendments, The first amendment is still
relevant in two ways: (1) There are sofficient elements of
expression in iravel abroad so that the wmbrella effect of the
first Amendment comes into play, thereby requiring the
cuurts 1o apply due process and other constitutional doctrines
with special care; (2) conditions imposed on iravel abroad
hased on conduet classified as expression impair freedom of
expression and hence raise direct first Amendment ques-
tions.™

Travel i1s mote than speech : it is speech bridgded with conduoct, in
ihe words of Justice Douglas

“Restrictions on the right to travel in  times of peace
shoull be so particularized thar at First Amendment right
is not precluded unless some clear countervailing national
interest stands in the way of its assertion.”

I do not take this as wholly valid in our Part 11l scheme but refer
to it as kindred reasoning.

The delicate, vet difficalt, phase of the controversy armives where
free speech and free practice of profession are nextricably  inter-
woven with travel abroad. The Passport Act, in terms, does not in-
hilkit expression and only regulates action—to borrow the phraseology
of Chief Justice Warren in Zemel. But we have to view the proximate
and real conservance of thwarting trans-national travel through the

i
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of the State exercised under 5. 3 of the Passport Act read
with 55, 5, 6 and 10. If a Iilgl'rl is not in capress terms fundemenial
within the meaning of Part 111, does it escape Art. 13, read with the
trammels of Arl. 19, even if the immediate impact, the substantial
effect, the proximate import or the neccssary result is prevention of
free speech or practice of one’s profession ? The answer is that as-
sociated rights, tomlly intcgrated, must cojov the same immumty. Not
otherwise.

Three sets of cases may be thought of. Firstly, where the legislative
provision or executive crder expressly forbids exercise in foreign lands
of the funcamental right while granting passport. Secondly, there may
be cases where even if the order is innocent on its face, the refusal of
permission to go to a forcign country may, with cerainly and imme-
diacy, spell denial of free speech and professional practice or business,
Thirdly, the fundamental right may itself enwomb locomation regard-
Iess of patiopal frontiers, The second and third often are blurred in
their edges* and may overlap, .

The first class may be illostrated. If the passport authority speci-
fically condiions the permission with a direct:om noi fo adiress meet-
ings abroad or not 1o be a journalist or professor i a foreign country,
the order violate Arl. 19{1)(a) or (1) znd stands veided unless Art,
19 (2y and (6) are complied with. The second category may be
cxemplificd and examined after the third which is of less frequent
occurtence. I a persom is an international pilof, astronaut, Judge of

the Internatiomal Court of Justice, Scerctary of the World Peace
“Council, President of a body of like nature, the particular profession

not only calls for its practice travclling outside Indian terrilory but iis
core itself is international travel. In such an area, no right of exit, no
practice of profession or vocation. Similarly, a cricketer or tennis
player recruited on a world tour. Free speech may similarly be hit by
restriction on a campaigner for liberation of colopial peoples or against
genocide beforg the United MNations Organisation.  Refusal in such
cases i hit on the head by negation of a naticnal passport and cen be
rescued only by compliance with the relevant saving provisions in
Art, 1902}, (4) or (6). :

So far is plain zailing, as I see it. But the navigation into  the
penumbral zone of the second category is not easy.

Sopposing a lawyer or doctor, expert or exporier, missionary or
guru, has to vigit a foreign country professionally or on a speaking
assignment, He s effectively disabled from discharging hs pursuit i
passport s refused. There the direct ¢ffect, the necessary conse-
quence, the immediate impact of the embarge on grant of passport {or
its subsequent impownding or revocation) s the infrngement of the
right lo expression or profession.  Such infraction is wnconstitutional
unless the relevant part of Art, 19 (2) to (6) is complied with. In
dealing with fundamental freedom substanjial jostification alene will
bring the law under the exceptions. National security, sovereignty,
public order and public interest must be of such a high degree as fo
offer a great threat, These concepts should nol be devalued to suit

5
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the hyper-sensilivity of the execufive or minimal threats to the State.

nalion is not so pusillanimous or precarious as to-fall or founder i
some miscreants pelt stones at its fair face from foreign countries, The
dogs may bark, but the caravan will pass. And the danger to 3 arty
in power is not the samc as rocking the security or sovercigaty of the
State, Somelimes. a petulant government which forces stlence may act
unconstitutionally to forbid cnticism from far, even if necessary for
the good of the State. The perspective of free eriticism with its limits
for free people everywherc, all true patriots will concur, is eloguently
spelt out by Sr Winston Churchill on the historic censure motion in Uhe

Ennrrjmnns as Brimin was reeling under defeat ar the hands of Hitlerite
s !

“This long debate has now reached its final stage. What
a Temarkable example it, has been of the unbridled freedorm
of cur Parliamentary institutions in time of war! Everything
that could be thought of or raked up has been used to weaken
comfidence i the Government, has been used to prove {luat
Ministers are incompetent and to weaken theirr confidence
in themselves, to make the Army distrust the backing it is
ting from the civil power, to make workmen lose confi-
ence in Lhe weapons they are striving so hatd to make, to
present the Government as a set of non-entities over whom
the Prime Mnister towers, and then to underming him in his
own heart, and, if possible, before the eves of the nation.  All
this poured out by cable and radio te all parts of the world,
to the distress of all our friends and to the delight of all
eur foes! I am in favour of this freedom, which no other
country would vse, or dare fo use, in times of mortal peril
spch as those through which we are passing.”

I wholly agree that spies, traitors, smugglers, saboteurs of the health,
wealth and survival or sovereignty of the nation shall not be passported
inte hostile soil to work their vicious plan fruitfolly.  Bot when apply-
ing the Passports Act, over-breadth, hyper-anxiety, regimentation
complex, and politeal mistrust shall not sub-consciously exaggorats,
into morbid or newotic refusal or enlimited impounding or fnal re-
vocation of passport, facts which, objectively assessed, may prove
tremendous trifles.  That is why the provisions have to be read down
inte constitutionality, tailored to fit the reasonableness test and
humanised by natural jostice. The Act will survive but the order
shall perish for reasons so fully set out by Shri Justice Bbagwati. And,
on this construction, the conscience of the Constitution trivmphs over
vagarious governmental orders, And, indeed, the learned Attorney
General (and the Additional Solicitor General who appeared with
him), with characteristic and commendable grace and perceptive and
progressive realism, agreed to the happy resolution of the present dispute
in the manner set ont in my learned brother’s judgment. :

A eonclnding caveat wvalidating my detour. Our  country,
with all its hopes, all its tears and all its fears, must never forget that
‘freedom is recreated yeur by year, that freedom is as freedom does’,
that we have gained a republic “if we can keep it’ and that the water-

s
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shed between a police state and a people’s raj 7 located partly through
its passport pelicy.  Today, a poor man in this poor country despaere
of getting a passport becanse of invariable police enquiry, insistance
on property requirement and other avoidable procedural obstacles.  And
if o system of secrel informers, police dossiers, faceless whisperers and
political tafe-bearers conceptualised | and  institutionalised “in public
interest,’ comes to siay, civil liberty is legisidally :.'l:lnslimli{mah;ed—
4 consumption constantly to be resisted. The merits of a particular
case apart, the policing of a people’s right of exit or entry is fraught with
peril to liberty unless policy is precise, operatiomally  respectful  of
recognised values and harassment proof. Bertrand Russel has called
attention 0 a syndrome the Administration will do well to note

“We are all of us a mixture of pood and bad impulses
that prevail in an excited crowd, There i@ in mest men an
impulse to persecute whatever is felt to be “different’. There
15 also a hatred of any claim to supericrity, which makes the
stupid many hostile to the intelligent few. A motive such
as fear of communism affords what seems o decent moral
exense for a combination of the heard against everything in
any way cxceplional. This 5 & recurrent phenomenon in
human history, Wherever it occurs, its results are horrible ™

{Foreword by Bertrand Russel 1o Freedom is as Freedom
Does—Civil Liberties Today—by Corliss Lament.
New York, 1936)

While interpreting and implementing the words of Art. 14, 19 and 21,
we may keep J. B. Preistley's caution :

“We do not imagine that we are the victims of plots,
that bad men are doing afl this. It is the machinery of
power that is getting out of sane control, Lost in fts elabora-
tion, even some men of goodwill begin to forget the essen-
tial humanity this machinery should be servin,%ﬂThn::.r are now
50 busy testing, analysing, and repecting on bath water that
they cannot remember having thrown the baby out of the
window,™

(Introduction: by H. H. Wilson, Associate Professor of
Puolitical Science, Princeton University to  Freedom s
as Freedom Does by Corliss Lament. ibid p. xxi.)

I have divagaled a grear deal into travel constitutionality in the setting
of the story of the humar journey, even though such a diffusion s
partly beyond the sfrict needs of this case. Butl judicial travelling,

like other travelling. is almost like “talking with men of other centnrics
and coontrizs

T agree with Sri Justice Bhagwati, notwithstanding this supplemen-
Lary.

EatLasam, I—This pelition is filed by Mrs, Maneka Gandhi un-
der Article 32 of the Constitution of India against the Union of inﬁa .
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and the Regional Passport Officer for a writ of certiorari for cailing for
the records of the case including in particular the order dated Ju y 2,
lljﬂ?: mad; by ;;he Eﬂmﬂ of Indiz under scction 10{3)(c) of the
“assports Act, Act 15 of 1967, impounding the i-
Loner and for guashing the said cﬁdﬂ- i .

TI’E[& petiioner received a lettér dated July 2. 1977 on July 4,
1977 informing her that it had been decided by the Government of
India to impound her passport. The Jetter read as folows :

“You may recall that a passport no. K-B69668 was issu-
ed 1w you by this officc on 1-6-76. Tt has heen decided by
the Government of India to impound your above pass
under section 10(3)(c) of the Passport Act, 1967 in
public interest,

You are hereby required to surrender your passport
K-869G68 1o this office within seven days from the date of
the receipt of this letter.™

On July 5, 1977 the petitioner addressed a letier to the sccond res-
pondent, Keglonal TFELIISFCITE Officer, requesting him to furnish her
a copy of the statement of the reasons for making the impugmed order.
On July 7, 1977 the petitioner received the following communication
from the Ministry of External Affairs :

“The Gevernment has decided to impound your passport
in the interest of general public under section 10(3){c) of
the Passport Act, 1967. It has further been decided by
the Government in the inlerest of gemeral public not to fur-
nish you a copy of statement of reasons for making such
Lﬂﬂi gag?elrm'ldcd for under section 10(5) of the Passports

ct, ;

The petitioncr submitted that the order is withew jurisdiction and
nol ‘in the interests of general public.” The wvalidity of the order
was challenged on various grounds. It was submitied that rthere was
contravention of Art. 14 of the Constitution, thar principles of natu-
ral justice were violated; that no opportunity of hearing as  implied
in section 10(3) of the Act was given and that the with-hokling of
the reasons for the order under section 10(5) is not justified in law.
On July &, 1997 the pefitioner prayed for an exaarie ad interim order
staving the operztion of the order of the respondents dated July 2,
1977 and for making the onder of stay absolute after hearing the res-

ondents. On behalf of the Union of India, Shri N. K. Ghose, 1.LFS.,
rector (V.Y Ministry of External Affairs, filed a counter affidavit.
Tt was stated in the counter affidavit that on May 11, 1977, the Mmis-
ter of External Affairs approved the impounding of the passport  of
11 persons and on May 19, 1977 an order was passed by the Minister
impounding the passports of & persons out of 11 perzens that on
July 1, 1977 the authorities concerned informed the Ministry of Ex-
ternal Affairs thap the petitioner and her hushand had arrived at
Bombay on the after-noon of July 1, 1977 and that information had
been received that there was likelihood of the petiioner leaving the
countrv. The authoritics comtacted the Ministry of External Affairs
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and Minister after going through the relevant papers approved the
inpounding of the passport of the pelitioner on the evening of July
L, 1977 in the nterests of general public under Section 10(3) {c) of
the Passports Act, 1967. On July 2, 1977 Regional Transport Offi-
cer on instructions from the Goverament of India informed the peti-
timer aboat the Central Government's decision to impound her pass-

_ port in public interest and requested her to surrender lier passpor.

In the counter affidavit various allegations made in the petition were
denicd and it was stated that the order was perfcctly justified and
that the petition is without merits and should be dismissed.  The re-
joinder affidavit was filed by the petitioner on July 16, 1977.

An application Civil Misc. Petition No. 6210 of 1977 was filed by
the petioner for leave to urge additional grounds in support of the
writ petiton and a counter to this application was filed on behalf of
the Ministry of External Affairs on August 18, 1977,

A petition by Adil Shahevar was filed seeking permission to in-
tervene in the writ petition and it was ordered by this Court.  During.
the hearing of the writ petition, Government produced the order dis-
closing the reasons for impounding the passport, The reasons given
are (hat it was apprehended that the petitioner was attempting or was
likely to attcmpt to leave the country and thereby hamper the func-
tioning of .the “Commissions of Inquiry. According to the Govern-
meant, tie petitioner being the wife of Shei Sanjay Gandhi, ther was
likelihood of the petitioner being questionad regarding some aspects
of the Commission. In the counter affidavit it was [urther alleged
that there was good deal of cvidence abroad and it would be unrealis-
tic to over-look the possibility of tampering with it or making it un-
available to the Commission which can be done more easily and effec-
tively when an interested person is abroad. So far as this allegation
was concerned as it was not taken into sceount in passing the order
it wis given up during tho hearing of thg writ pelition. "The only
ground on which the petitioner’s passport was impounding was that
she was likely to be examined by the Commission of Inguiry and her
presence wis necessary in Inda. )

Several questions of law were raised. It was sebmitted that the
petitioner was a journalist by profession and that she intendsd to
proceed to West Germany in connection with her professional duties,
ag a journalist and that by denying ber the passport not only was her
eight to travel abroad denied but her fundamental rights ewaranteed
uider Article 19(1) were infringed. The contention was that be-
fore an order passed under Article 21 of the Constitution could be
valid, it should net only satisfy the requirements of that article, name-
ly that the order should be according to the procednre established
by law, but also should not in any way infringe on her fundamental
rights guaranteed under Article 19(1). Tn other words, the submis-
ston was that the right to personal liberty cannot be deprived without
satisfving the requirements of not only Art 21, but also Article 19,
ln_adﬂnt'run the provisions of Section 10{3)(c) were challenged as
being ultra vires of the powers of the legislature and that in nonv cvent
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the order vitiated by the petitioner not having been given an oppor-
tunity of being heard before the impugned order was passed. It was
contended that the fundamental rights puaranteed under Article 19(1)
particularly the right of freedom of speech and the right to practise
profession was available to Indian citizens not only within the terri-
tory of India but also bevond the-Indian territory and by preventing
the petitioner from travelling abroad her right to freedom of speech
and right 0 practise profession outside the country were also infring-
ed. The plea 15 that the fundamental righis guaranteed under article
19 are available not only within territory of India but outside the
territory of India as well.

The question that arises for consideration is whether the Fanda-
mental Rights conferred under Part INT and particularly the rights
eomferred under Article 19 are available beyond the territory of India.
I'he rights cenferred under Article 19(1}(a), (b), (¢), (f) and [g)
are

{a) to freedom of speech and expression;
(b) to assemble peacebly and without arms;
(c) to form aszociationz or unions;

L - b4 X X
(f) to acquire, hold and dispose of property; and
(g) w0 pructisé any profession, or to carry on any occupa-

tion, trade or business,

The rights conferred under Article 19(1) (d)} and (e) being limited
in its operation to the territory of India the question of their extra-
territorial application does not arise.

In order to decide this question, I may consider the various pro-
visions of the Constitution, which throw some light on this posnt,
The preamble 1o the Constitution provides thet the peopla of Indm
have solemnly resolved to constitute India info a Soversign Socialist
Secular Democrative Republic and to secure to all its ciitzens :

Justice, social, economic and political;
Literty of thought, expression, belief fauh and worship;
Equality of status and of opportunily;
and to promote among them all.
IFmr-erniI}' assuring the dignity of the individual and the unity of the
nation,

By the article. Tndia is constituted az a Democratic republic and its
citizens secured certain rights. While a reading of the article would
indicate that the articles are applicabla within the territory of Ingdia,
the guestion arises whether they are available beyond the territorial

limit: of Tndia.

Article 12 of the Constitution defines “the State” as including the
Government and Parliament of India and the Government and  the
Legislature of each of the States and all local or other authorites
within the territory of Indiz or under the control ef the Governmont

%
A
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of India- Article 13 provides that Jaws thal are inconsistent with
of in derogation of Fundamental Rights are to  that extent voud.
Article 13(1) provides that all laws in force in the territory of India
immediately before the commencement of this Constitution, in so far
as they are incopsistenl with the provisions of Part IIT shall, to  the
extent of such incomsistency, be void. What are the laws in force in
the territory of ‘India immediately  before the commencement
of the Constitotion that are veferred to in the Article will have to be
looked into. Before that Article 13(2) may be noticed which pro-
vides that thd State shall not make any law which takes away or
abridges the rights conferred by Part HI, and any law made in con-
travention of this clause shall, to the extent of the conlravention, be
void, The word “law" in the Article is defined as ;

(a) “law™ includes any Ordinance, order, bye-law, rule,
regulation, noftification, custom or usage having in
the territory of India the force of law; and

fh) “laws in forse” includes laws passed or made by a
Legislature or other competent authority in the ter-
ritory of Tndia belore the commencement of this
Constitution and nol previowsly repezled, notwith-
standing that any such law or anv part thercof may

not be then in operabion either at &l or in particular
areas.

While the applicability of the custom and usage is resivicted to the
territory of India “law™ may have an extra-territorial application.

In distributing the legislative powers between the Union and the
States Article 248 provides that Parliament may make laws for  the
whole or any part of the tdrritory of India and the Legslature of a
State may make laws for the whole or any part of the State. Article
245(2) provides that no law made by parliament shall be  deemed
to be invalid on the ground that it would have exira-tarritorial opera-
tion. This article makes it clear that 2 State law cannot have any
extra-territorial cperation while that of the parliament can have. The
Parliament has undouhted power to cnact law having cxtra-territo-

rial application. Tn Fngland section 3 of the Statute of Westminster,
1931 (22 Geo. V.C.4) provides :

“It 18 herehy declared and enacted that the Parliament

of a Dominion has full power to make laws having extra-
territorial operation.™

But in determining whether the provisions of a Constitution or 2
statute have extra-territorial application certain principles are  laid
down. Maxwell on The Interpretation of Statutes, Twelfth Edition,

at p. 169, while dealing with the territorial application of British
lepislation has stated -

" *“Ii has been said by the Judicial Commiltee of the
Privy Council that : “An Act of the Tmperial Parlfament
today, unless it provides otherwise, applies to the whole of
the United Kingdom and to nothing cutside the United
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Kingdom : not even to the Channel Islands or the Isle of
Man, let alon2 to a remote overseas colony of possession’.”

Lovd Denning M. R, has said that the general rule is “that an Act of
Parliament ooly applies o transactions within the United Kingdom
and not to transactions outside,” ‘These itwo extracts are from two
decisions (1) Atr, Gen. for Alberta vs. Huggard Assets, Led., (1353}
AC, 420 and C.E.B. Draper & Son, Ltd. vs, Edward Turner & Son.
Lid. (1964) 3 Al E.R. 148 at p. 150 Maxwell comments on the
above passages Lhus “These stalcments, however, perhaps oversime-
plify the position.” The decisions cited will be referred to in due

COTEE.

Craies on Slatute Law (5Sixth Ed.) at p, 447 states that ". .. .an
Act of the legislature will bind the subjects of this realm, both viithin
the kingdom and without, if such is its intention. But whether any
particular Act of parliament purports to bind British subjects alyroad
will always depend uwpon the intention of the legislamre which must
b gathered from the language of the Act in question.” Dicey in his
Introduction to the Study of the Law of the Constitution (1904 Ed.)
at page Wil states the position thus @ “Patliament normally resiricts
the operation of legslaticn to its own ternitories. British ships where-
ver they may be being included in the ambit of territory. —Parlinment
does on occasions, however, pass legislation controlling the activties
of its own citizen when they are sbroad.” Salmond in his book en
Jurisprudence (Twelfth Ed.) distingoishes between the territorjul en-
forcement of law and the territoriality of law itsell. At p. 11 the
author stales : “Since territoriality is not 2 logically necessary part
of the idea of law, a system of law is readily conceivable, the appli-
cation of which is lmited and determined not by reference to terri-
torial considerations. but by reference to the personal qualifications
of the individuals over whom jurisdiction is exercised.” According
to the text-books above referred to, the position is that a lew s
normally applicable within the territory, but can be made applicable
to its citizens wherever they may be. Whether such extra-territorial
applicability iz intended or not will have to be looked for in  the

tepislation.
I will now refer to the decisions of courts on this subject

In Niboyet v. Niboyer(") the Court of Appeal stated: *It i3 true
that the words of the statule are gemeral, but general words in g statuie
have never. so far as [ am aware, been interpreied so as to extend the
action of the statute beyond the territorial authority of the Legislature.
All criminal stalutes are in their teoms general; bue they apply only to
offences committed within the territory or by British subjects, Wien
the Legislature intends the statute to apply Lamnd the ordinarv terri-
tonal authority of the country, it so states expressly in the statute as in
the Merchant Shipping Acts, and in some of the Admiralty Acts™ In
the Quecen v, Tumesom and Others(®), the Chief Justics Lord Hussel

(1) 430 P Tatp i0
(2) [1896] 2 Q. B. Dyvision 423 at 420,

r
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“stated the position thus : “It may be said generally that the area with-

in whicih a siatute is to operate, and the perons  against
whomt it is to cperats, are to bt pathered from ice lanpueage
and purview of the particular statute, ﬁfﬂﬂu.‘rﬂ v. The Charles A.
Vogeler Company('), the House of Lords in dealing with the junisdic-
tiom of the Court of Bankrupiey observed that “English legiskation is
primarily territorial, and it is no departure from that principle to say
that a foreigner coming to this country and trading here, and here com-
milting an act of bankruptcy, s subject to our laws and (o all the inci-
dents which, those laws enact in such a case; while he is here, while he
15 trading, even if not actually domiciled, he is liable to be made a bank-
rupt Iike g native citizen. . . ..... It is limited in its terms to Eagland;
and [ think it would be impossible to suppose that if the Lepislature
had intended so broad m jurisdiction as js contended for here, it would
not have conferred it by express enactment.” In Tomalin v. 5, Pearson
& Son, Lirmited(*) the Court of appeal dealing with the application of
the Workmen's Compensation Act, 1906, quoted with oval o pas-
sage from Maxwell on Interpretation of Statutes at p. 213 whreein it
was stated:  “In the absence of an intention clearly expressed or to be
mferred from its language, or from the object or subject-nratter or his-
mr%f the enactment, the presumption s that Parliament does not

its statules to operate beyond the territorial lmits of the United
Kingdom”. The law that is applicable in the United Kingdom is fairy
summed up in the above passage. The presumption is that the statute
15 not intended to operate beyond the territorial limits unless a contrary
intention is expressed or could be inferred from its language. The deci-
sion of the Privy Council in AH4.-Gen. for Alberta v. Huggard Assets,
Ftd.(*), has already been referred to as a quotation rom Mavwell's
Interpretation of Statutes, The Privy Council in that case held that
“An Act of the Imperial Parliament today unless it provides otherwise,
applies to the whole of the Unifed Kingdom and to nothing outside the
United Kingdom: oot even to the Channel Islands or the lsle of Man,
let alone to a remode overseas colony or possession” The Court of
Appeal in a later decision reported in (1964) 3 Al ER. p. 148 (CE.B.
Draper & Son, Ltd. vs. Fdward Turner & Son, Lid.) a d of the
proposition laid down in At Gen. for Alheria vs, Hugeard Assets, Lid.,
observing “Prima facie an Act of the United Kingdom Parliament,
unless it provides otherwise, applics to the whole of the United King-
dom and to nothimg cutside the United Kingdom".

The cases decided by the Federal Court and the Supreme Court of
India may be taken note of. Dealing with the extra-territorial application
of the provisions of the Income-tax Act, the Federal Court in Governor-
Greneral in Council v. Raleigh Investment Co, Ltd () after finding that
there was no territorial operation of the Act observed that if there was
any extra territorial operation it is within the legislative powers piven
to the Indian Legislature by the Constitution Act. After discussing the
case-law on the subject at p. 61 regarding the making of laws for the

(1) [1901] A. C. 102 at p. 107,

(2) [1909)2K.B.61.

{31 [1953] A. C. 420

4y A, L R.{31) 1944 Federal Conrt 51.
9119 SCI/78
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whole or any part of British India on topics in Lists T and TIT of Sch. 7
and holding that the Federal Legislature’s powers for extra-territorial
legislation is not lmited to the cases specified In clauses (a) o (2) of
sub-section (2} of section 99 of the Government of India Act, 1935,
concluded by stating that the extent, if any, of extra-territorial operation
which is to be found in the impugned provisions is within the legislative
powers given to the Indian Legislature by the Constitution Act., Agpain
i Wallace Brothers & Co. Ltd. v, Commisgioner of Income-igx, Bom-
tay, Stnd and Bolechistan('), the Federal Court held that there was no
element of extra-territoriality in the impugned provisions of the Indian
Income-tax Act, and even i the provisions were in any measure extra-
territorial in their effect, that was not a ground for helding them to be
ulira vires the Indian Legislature, In Mohammad Moliv-ud-din v. The
King Emperor(®), the Federal Court was considering the validity of
the Indian Army Act, 1911, In this case a person who was not a Bri-
tish subject but had accepted = commission in the Indian Army was
arraigned before a court martial for trial for offences alleged to have
been committed by him outside British India. Tt was held that section
41 of the Indian Army Act, 1911, conferred jurisdiction on the court-
martial to try non-British subjects for offences committed by them
bevond British India. On a comstruction of section 43 of the Act the
Court held that the court-martizl has powers “over all the rative officers
and soldiers in the said millitary service to whatever Presidency such
officers and soldiers may belong or wheresoever they may be serving.”
Repelling the contention that thers was a presumption against constru-
ing even general words in an Act of Parliament as intended to have
extra-territorial effizct or authorising extra-territorial legislation the Court
observed: “The passages relied on in this connection from Maxwell's
Interpretation of Statutes do not go the length necessary for the appel-
lant's case, It s true that cvery statule 1z fto be interpveted so far
as ils lanpuage admits, as not to be incomsistent with the comity of
nations or with the established rules of International Law. Whatever may
he the rule of International Law as regards the ordinary citizen. we
have not been referred to any rule of International Law or principle of
the comity of mations which is inconsistent with a Statc cxercising dis-
ciplinary control over its own armed forces, when those forces are opera-
ting eutside its territorial limits”. The law as laid down by the Courts
may now be summarised. Parliament normally restricts the operation of
the legislation to ils own territorics.  Parlisment may pass legislation
controlling the activities of the citizens abroad. An intention to have
extra territorial operation should be expressed or necessarily implied
from the language of the Statute. The Statute should be so interpreted
as not to be inconsistent with the comity of nations or with the estab-
lished rules of international law.

It is now necessary to examine the various articles of Part 111 of
the Constitution to find out whether any intention is expressed to make
any of the rights available extra-territorially. The application of Article
1415 expressly limited to the territory of India as it lays down that “The

1) [1945] F.C.R. 55,
(2} [1945! FOR. 4.
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State shall not deny to any person equality before the law or the equal
protection of the laws within the territory of India”. Article 15 relates
to prohibition of diserimination on grounds of religion, race, caste, sex
or place of birth, and Art. 16 deals with equality of opportunity in mat-
ters of poblic employment. By their very natwe the two Articles are
confined to the territory of India. So also Articles 17 and 18 which
deal with abolition of untouchability and abolition of titles, Before
dealing with Articles 19 and 21 with which we zre now concerned the
other articles may be referrad to in brief, Articles 20 und 22 can have
only terrtorial application, Articles 23 and 24 which relate to right
against exploitation and Articles 25 to 28 which relate to freedom of
conscience and free profession, practice and propagation of religion
etc. prima jocle are applicable only to the wrrtory of India At any
rate there is no intention in these Articles indicating extra-territorial
application. So also articles 29 and 30 which deal with cultural and
educational rights are applicable only within the territory of India. Arfi-
cle 31 does not expressly or impliedly have any extra terrilorial appli-
cation. In this background it will have to be axamined whether any
express or implied intention of extra-territorial applicability 5 discernible
in Articles 19 and 21.

Article 1Y(1){a) declares the right v freedom of specch and
expression.  While it 15 possible that this right may have extra-terri-
torigl application, it i5 not likely that the framers of the Constitution
intended the right to assemble peaceably and without arms or to form
associationg or umions, of to acquire, hold and dispose of property.
or to practise any profession, or w carry on any occupation, trads of
business, to have any exlra temitonal application, for such rights could
not be enforced by the Siate outside the Indian territory. ‘%‘h: rights
conferred under Art. 19 are Fundamental Rights and Articles 32 and
226 provide that these righls are guaranteed and can be enforced by
the aggrieved person by approaching the Supreme Court or the High
Courts.  Admittedly, the nghts epumerated in Art. 19{1){a), (b),
{c), (f) and (g) cannot be enforced by the State and in the circums-
tances there is @ presumplion that the Constitution-makers would have
intended to gearamice any right which the State cannot enforce and
would have made n provision guorantesing the rights and securing them
by recourse 1o the Sepreme Court and the High Courts.

The restriction of the right to move freely throughout the territory
of India and the right 10 reside and stay in any part of the territory
of India is strongly relicd upon as indicating that in the absence of
such restrictions the other rights are not confined 1o the territory of
India. The provisions in Art, 19(I)(d) and (e) ie. the Tight to
move freely throughout the territory of India and to reside and settle
in any part of the territory of India have historical significance, In
A. K. Gapalar vs. The State of Madras, (*) Kania C.J., said that in the
tight “to move freely throughout the territory of India™ the emphasis
was not on the free movement but on the right to move freely
throughout the territory of India. The intention was to  avoid any
restriction being placed by the States hampering free  movement

1) [195M 5.C.R. 83,

G
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throughout the tecritory of India. It 1s a historical fact that there were
rivalries between the various States and the imposition of restraint on
movement from State to State by some States was not beyond pnssihil'rtﬁf.
In the two clauses 19(1) (d) and (2} the right “to move freely through.
out the tercitory of India” and “to reside and settle in any part of
the territory of India™ the “territory of India™ is mentioned with the
purpose of preventing the States from imposing any restrajnt.  From
the fact that the words “territory of India" are found in these 1two
clauses the contention that the other freedoms are not limited 1o the
territory of India for their operation cannot be accepted. TIn Vieendra
v. The State of Punjab gnd Another, (') S. R, Das, C. J., who spoke
on behalf of the Constitution Bench stated : "The point o be kept
in view is thar several rights of freedom guaranteed to the citizens by
Article 19(1) are cxercisable by them throughout and in all parts of
the territory of India”. The view that the righis under Art. 19(1)
iz exercisable in the territory of India has nof been discussed. Far
from Art. 19(1) expressing any intention expressiy or impliedly of
extra territorial operation the context would indicate that its applica-
ticn is intended to be only territorial. The rght under Art, 19(h)
and (c) to assemble peaceably and without arms and to form asso-
cialions or unions could not have been intehded to have any extri-
territorial a]:;p!icatiﬂn as it will mot be in accordance with the accepted
principles of international law. As the rights under Articles 19(b)
and (c) cannot be enforced outside India the infercnce is that no extra-
territorial application was intended.  So glso reparding the rights con-
_ ferred under Articles 19(f) and (g) ie. to acquire, hold and dispose

of property; and to practise any profession, or to carry on any occn-
pation, trade or business, would not have been intended to be appl-
cable outside India.

It was submitted that when the Constitution was framed the found-
ing fathers were influenced by the United Nations' Universal Declara-
tion of Human Rights which was made in December, 1948 and they
thought it fit to make the Fundamental Rights available to the Indian
citizens throughout the world. The history of the conception of hu-
man rights may be shorlly traced. The main task of the Human
Rights" Commission which was set up by the United Nations was fo
draw an International Bill of Rights. The Commission split this task
into two documents : a short declaration of principles and an elaborate
treaty or covenant enforcing those principles so far as  practicable.
The Universal Declaration of Human Rights was not intended to be
binding as law but to present the main ideals of human rights and
freedoms in order to inspire everybody, whether i or out of govern-
ments, to work for their progressive realization. The Commission
finished the Declaration and it was promulgated by the UN Assembly
on December 10, 1948,  The discussion about the Draft Indian Consti-
tution took place between February and October, 1948 and the Arli-
cles relating to the Fundamental {lighl:ﬁ were discussed i October,
1948, ie. before the Universal Declaration of Human Rights was pro-
mulgated by the UN Assembly on December 10, 1948. It is most
unlikely that before the Declaration of Human Rights was promulgated

(1) [1958]5.C.R, 308.
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the framers of the Indian Constitution decided to  declare that  the
Fundamental Rights conferred on the citizens would have application
even outside India, The Universal Declaration of Haman Rights was
not binding as law but was only a pious hope for achieving a common
standard for all peoples and all nations.  Articie 13 of the Declaration
which is material for our discession runs as follows -

Paragraph I. E’-‘Erﬁﬁﬂe has the right to freedom of movement and
residence with in the borders of each state,

Paragraph 2. Everyone has the right to leave any counlry, inclog-
* ing his own, and te return te his country.

Paragraph 1 restricts the right of movement and residence epecificaliy
within the borders of the country. The second paragraph aims at
securing the right to leave any country including his own and o refurn
to his country. The Declaration at that stage did not have any ided
of conferring on the citizens of any country right of movement beyond
barders of the State or to freedom of speech or right to assemble oul-
side the ecountry of origin, Even in the American Constitution thers
isno mention of right to freedom of speech or expression as being avail-
able ootside America, Regarding the right of movement within 1he
borders of the State it is not mentioned as one of the freedoms guaran-
teed in the American Constitution but everyone in the country takes it
for granted that one can roam at will throoghout the United States.

The right of a citizen 1o leave any Munuﬁ apd to return to his
country 15 recognised in the United States. While there 15 no resiric-
tion om the citizen {o refurn to his own country the Government of the
United States does place cortain restnictions for leaving the country,
such as obtaining of the passports ete.  Even the right fo travel out-
side the United States i not unrestricted. A passport is a request by
the Government which grants it to a foreign Government thar  the.
bearer of the passport may pass safely and freely, The passport 15
considered a5 a letoce for leaving a country and ap exil permit rather
than a letter of introduction. Ewven in America the State Department
when it issues a_passport specifics that they are not valid for travel
to countries in which the United States have no diplomatic repressnta-
tion as the position of the Government is that it will not facilitate over-
seps travel where it is unable to afford sany protection to the traveller.
The American public particularly the news reporters are claiming that
they should be allowed to trave!l wherever they wish il need be without

“their Government's assurance to protection. The right of the Ameri-
can citizen to iravel abroad as narrated above shows that even the right
to travel outside the country is not unfettered.

In vain one looks to the American law to find whether the citizens
are granted any right of freedom of speech and expression beyond
the territory of the United States. The First Amendment provides for
freedom of speech and press zlong with freedom of religion.  Liberty
of éﬁuh and liberty of press are substantially identical. They are
freedom to ufter words orally and freedom to write, print and circo-
late words. But this freedom of expression would be méaningless
if people were not permitted to gather in groups to discuss mutual
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problems and communicate their feelings and opinions to governmental
officers. The First Amendment therefore provides that the peopls
have the tighi to assemble peaceably and petition the government for
redress of grievances. The petition for redress can only be confined
to the Uniled States of America. In a recent address on Human
Rights Warren Christopher, U.S. Deputy Secretary of State veproduc-
ed in Shan, Oclober 1977, stated before the American Bar Associa-
tiom in Chicago that the promotion of human rights has become a
fundamental tenet of the foreign policy of the Carter Administration,
In explaining the concepltion of buman rights and ifs tice in
America the Deputy Secretary stated that the efforts. be direct-
ed to the most fundamental and important human rights all of which
are internationally recognised in the Universal Declaration of Human
Rights which the United Nations approved in 1948, While emphas-
ing the three catcgories of human nights (1) the right to be free from
the governmental violation of the integrity of the persom; (2) the
right to fulfilment of such vital needs as food, shelter, health care and
education, and (3) the right to enjoy civil and political liberties, hc
stated that the freedom of thought, of religion, of assembly, of speech,
of the press, freedom of movement within the outside ome's own
country; freedom to take part in govermment, were libertics which
American enjoy so folly, and too often take for granted, are under
assault in many places. It may be noted that while freedom  of
movement is referred to as both within and outside one'’s own country
the other rights such as freedom of thought, of religion, of assembly
of speech, of press, are not stated to be available outside one’s own
country, It is thus seen that cxcept the right to movement oulside
one's own country other rights are not available extra-territorially

evenr in America.

The [undamental righis under Art. 19(1) of the Consituiion are
subject to the restrictions that may be placed under Art, 19(2) to (6)
of the Constitution. The Fundamental Rights are not absolute but
are subect io reasonable restrictions provided for in the Constitulion
itself. The restrictions imposed are to be by operation of any exist-
ing law or making of a law by the Legislature imposing reasonable
restrictions, 'The scheme of the Article, thus it while conferring
Fundamental Rights on the citizens is to see that such exzreise does
nol affect the rights of other persons or affect the sociely in general.
The law made under Art. 19(2) to (6), impose restrictions on the
exercisc of right of freedom of speech and expression, to  assemble
peaccably without arms etc. The restrictions thus imposcd, normally
would apply only within the territory of India unless the legislation
expressly or by necessary implication provides for extra-territorial
operation. In the Penal Code, under sections 3 and 4, the Act is
made specifically applicable to crimes that are committed outside
India by citizen of India. MNeither in Art. 1% of the Constimtion
nor in any of the enactments restricting the rights under Ant. 19(2)
is there any provision expressly or by necessary implication providing
for extra-ternitorial application, A citizen cannot enforce his Funda-
mental Rights outside the territory of India even if it is taken that
such rights are available outside the country.
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In the view that a citizen is not entitled to the Fundamental Rights
puaraniesd under Art. 19 outside the territorial limits of India, the
contention of the learned counsel for the petition that by denying him
the L to travel outside India, his Fundamental Rights like
freedom of speech and expression, to assemble peaceably, to practise
profession or to carry on occopation, frade or business are infringed,
cannot be accepted. The passport of the petitioner was impounded
om the pround that her presence in connection wiih the Inguiry Com-
mission may be necessary and in the interest of public it was neces-
sary to do so. The impugned order does mot place any restrictions
on the pelitioner while she is away from India. Hence the guestion
whether the State could impose such restraint does not arise in this
case. As the contention was that by impounding the passport the
petitioner’s fundamental right of freedom of speech ete. oulside the
country was infringed, it became necessary to consider whether the
citizenr had any such right.

It was sirenuously contended that the Lepislature by involving
powers under Art. 21 cannot deprive the Fundamental Rights gouaran-
teed under Art. 19 at any rate within the territory of India, It will
now be considered whether an Act passed under Art. 21 should also

satisfy the requirements of Art, 19,
- The submission was that Art, 19 applics to laws made under

Articles 20, 2] and 22 and the citizen is entitled to challenge the
validity of an Act made under Art, 21 on the ground that it affects
the rights secured to him under cl. (1) of Art. 19, Article 20(1)
provides that no person shall be convicted of any offence except for
violation of o law in force at the time of the commission of the act
charged as an offence, nor be subjected to a penalty greater than that
which might have been inflicted under the law in force at the tlime of the
commission of the offence. Article 22 deals with protection against

arrest and detention in certain cases, thal is, in respect of preventive
detention,

It has been decided by this Court in Gopalan's(*) case thay in
the case of punitive detention for offences under the Penal Code, it
cannot be challenged on the ground that it infringes the right specified

under Art, 19(a) to (e) and (g) of the Constitution of Tndia, Kania
C.J. held :

“If there it a legislation directly attempting to control
@ citizen's freedom of speech or Eﬁgliﬁsiﬂ“l;? 'I:.‘rt[i’g hiz right 1o
assemnble peaceably and without arms etc; the gquestion
whether that legislation is saved by the relevant saving
clanse of Am. 19 will arfse. [f, however, the legisation s
not directly in respect of any of these subjects, but as a
result of the operation of other legislation, for instance, for
punitive or preventive detention, his right under any of
these sub-clauses is abridged the question of the applica-
ton of Article 19 does not arise.”

{1) [1950] §.C.R. 88.
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Fazal Ali J., though he dissented from the majority view regardi
}](::;Iﬂapplicalﬁ:m of Article 19 to punitive dﬂtelnm:l::'l ﬂhﬂrmddug
W5 i—

“The Indian Penal Code does not primarily or ....
necessarily impose restiictions on the frecdom of movement
and it is not correct to say that it is a law imposing restric-
tons on the right to move freely. Iis primary object is to
punish crime and not 1o resirict movement . .. ... But if it
(the Punishment) consists in imprisonment there s a
restriction on movement. This restraint is imposed not
under a law imposing restrictions on movemsnt but under
@ law defining ¢rime and making jt penishable, The
punishment is correlated directly with the violation of some
other person’s right and not with the right of movement
posséssed by the offender himself. In my opinion, there-
fore, the Indian Penal Code does not come within  the
ambit of the words ‘law' imposing restrictions on the right
to move freely™

The learned Jodge, Justice Fazal All, took a different view regard-
ing preventive delention on the basis that it did not admit of a trial
but the order of detention rested on an apprehended and not actual
danger. Regarding punitive detention, the decision of a Bench of
five Judges in H. Saha v. State of Wert Bengal (') expressed the
same view. Chiel Justice Ray observed :

“It is oot possible to think that a person who is detain-
ed will yét be free to move or assemble or form associatioa
or unions ¢or have the right to reside in any part of India
or have the freedom of speech or expression. Suppose a
person is prosecuted of an offence of cﬁmﬁng and convicted
after trial, it is not open to him to say that the imprison-
ment should be tested with reference to Art. 19 for its
reasonableness. A law which attracts Article 19, therefore,
must be such as is capable of being tested to be reasomable
under clauses (2) to (5) of Ardicle 19.”

In the case of punitive detention, it will be open to the accused to
raise all defences that are open to him in law, such as that there have
been no violation of any law in force. Regarding punitive deten-
tion this Court in Saha case has held that as the stitution has
conferred rights under Art. 1% and also adopted the preventive deten-
tion to prevent the greater evil by imperilling security, the safety
of the State and the welfare of the nation, it is not possible to think
that a person who is detained will vet be free to move or assemble
or form associations ete.

Applying the same reasoning, it is contended on behalf of the
state that when a person is deprived of his life or personal liberty
in accordance with the procedure established by law, he cannot
invoke 1o his aid any of the rights goaranteed under Art. 19 of the
Constitution of India. Whether this contention could be accepted

{1} [1975]1 5.C.R, T78.
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or not will be examined with reference to the provisions of the Consti-
tution and the decisions rendered by this Court.

Article 19 1w 22 appear under the tile “Right to freedom”.
Article 19 confers freedoms on the citizens whereas Art, 20 to 22
are not limited to citizens but apply to all persons. Article 19 does
not deal with the right to life which s dealt with under Art. 21.
W]':Jle Ar: 19 vides for freedoms which a citizen is entifled 1o,
Articles 20 10 22 restrain the State [rom doing certain things, Though
the right te life and personal liberty is not dealt with under Ast, 19,
as it is mentioned jn Art, 21 though in a negative form, the right
to Ife and personal liberty is secured and the Siate can deprive it
only according to the procedure established by law. While the
rights guaranteed under Art. 19(1) are subject fo restrictions that
may be placed by Arlicles 19(2) to (6), the right not to be depriv-
ed of life and personal liberty is subject to its deprivation by pro-
cedure established by law, The scope of the words “personal
liberty” was considered by Mukherjea, J. in Gopalon's case (supra.)
The learned Judge observed : “Article 19 gives a list of individual
liberties and prescribes in the various clanses the restrictions that
may be placed upon thmnrl;ir law o that they may not conflict with
the public welfare or general morality. On tﬁc other hand, Articles
20, 21 and 22 are primarily concerned with penal coactmenls or
other law under which personal safety or liberty of persons would
be taken away in the interest of society and the set down the limits
within which the State control should be exercised. . ... . the right
to the safety of one’s life and limbs and to enjoyment of personal
liberty, in the sense of freedom from physical restrain and coercion
of any sort, are the inherent birth rights of a man. The essence
of these rights comsists in restrzining others from interfering with
thein and hence they cannot be described in terms of “freedom™ 1o
do particular things...." The words “personal liberty” take their
colour from the words “deprivation of life”. Tt means liberty of the
person, that is freedom from personal restraint.  Asticle 21 is one
of the Arlicles along with Articles 20 and 22 which deal with
resiraint on the person. According to Dicey :

“The right to personal liberty as understood in England
means in substance a person's right not to be subjected to
imprisonment, arrest ot other physical coercion in  any
manner that does not admit of legal justification.”

(THeey's Laws of Constitution 10th Edn, page 207)

In the debates relating to the drafting of the Conslitution, in Art,
15 the word that was used was “liberty”™. The framers of the Consti-
tution thought that the word “hberiy” should be qualified by the
insertion of the word “personal” before it for otherwise it might ba
conslroed very widely so as to include even the freedoms already
deakt with under Art. 19, 30 (which corresponds o Art, 19 in the
Constitution}. The word “personal liberty™ in Article 21 is, there-
fore, confined to freedom from restraint of person and is different
from other rights enumerated in Article 19 of the Constitution,
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It 15 contended on behalf of the petitioner that after the decision
of the Bank Nationalisation case and Bennet Colomor's case the
view taken earlier by the Supreme Court that in construing whether
the deprivasion of personal liberly is valid or not the enguiry should
only be confined to the validity of the procedure grcmrihed without
any reference to the rights conferred under Art. 19(1) is no longer
geod law.  The decisions bearing on this question may now be

In Gopalan's case it was held that Art. 19 dealt with the rights
of the citizens when he was free, and did not apply o a person who
had ceased to be free and had been either under punitive or preven-
tive legislation. It was further held that Art. 19 only applied where
a legislation directly hit the rights enumerated in the Article and not
where the |?EF]=E of slgliglhts mfﬂntiunerl in the Article was a msg!t of the
operation of legislation relating to itive or preventive detemtion.
It was also staﬁ]ad by Jusﬂceghmkma that E law depriving the
personal liberty must be a valid law which the legislature is compe-
tent to enact within the limits of the powers assigned to it and which
does not transgress any of the Fundamental Rights the Constitulion
lays dawn. The learned Judge explained that the reasonableness
of a law coming under Art, 21 could not be questioned with refer-
ence to anything in Art. 19 though a law made under Art, 21 must
conform to the requirements of Articles 14 and 20. It cannot be
said that it should conform to the requirements of Arficle 19, The
view, thus expressed in (ropalan's case, was affitmed by the Supteme
Court in Ram Singh v. State of Delhi(') where it was held :

“Although personal liberty has a content sufficiently
comprehensive to include the freedoms enumerated in Art.
19(1), and its deprivation would result in the extinction
of those freedoms, the Constitution has treated these civil
liberties as distinct from fundamental rights and made sepa-
rate provisions in Art. 19 and Aris. 21 and 22 as to the
limitations and conditions subject to which alone they could
be taken away or abridged.. The interpretation of these
Articleg and their correlation was elaborately dealt with
by the full court in Gopalan's case.

Approving the interpretation of the Articles in Gopalen's case H was
hgd that law which authorises deprivation of personal liberty did
not fall within the purview of Art. 19 and i validity was not to
be judged by the criteria indicated in that Article but depended on
ils compliance with the requirements of Arts, 21 to 22

This view was again affirmed in Stare of Bihar v. Kameshwar
Singh,(*) where Das, 1. in approving the law Jaid down in Gopalan's
case observed as follows :

“As T explained in Gopalaw'y case and agsm in
Chiranjit Lal's case 1950 SCR 269 owr Constibelion pro-
tects the freedom of the citizen by article 19 (1) {a) to

T [1951)5.C.R. 451
{2) [1952]5.C.R 849,
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(¢) and (g) but empowers the State, even while those
freedoms last, to impose reasonable resirictions on them
in the mmterest of the State or of public order or morality
or of the general public ss mentioned in clavses (2) to
{6). Further, the moment even this regulated freedom of
the individual becomes incompatible with and threatens
the frcedom of the community the State is given er by
article 21, to deprive the individual of his life andpgc“rsunal
Uperty in accordance with proccdure established by law,
subject of course, to the provisions of Art. 22.

In Express Newspapers (P) Ltd. & another w. The Union of India
& Oihers, (") the test laid down was that there must he 3 direct or
inevitable consequence of the measures enacted in the impugned Act,
it would no be Qﬂssil:lle to strike down the legislation as having that
effect and operation. A possible eventuality of this type would not
necessary be the comsequence which could be in the contemplation
of the legislature while enacting a measure of this type for the benefit
of the workmen concerned. The test, thus applied, is whether the
consequences were Cdirect and mevitable™ ?

In Hamdard Dowakhang (Wakf) Lal Kuan v. Union of India,(*y
after citing with approval the case of Ram Singh and Express News-
papers case, it was observed :

"It is not the form or dincidental infrinpement (hat
determine the constimtionality of a statute in a reference
to the rights guarantesd in Art. 19(1) but the reality and
the substance. ..., ... Viewed in this way, it does not select
any of the clements or attributes of freedom of speech fall-
ing wilhin Art. 19(1){2) of the Constitution."

Reality and substance test was laid down in this case while approving
of the earlicr decisions when the court was considering the question
whether the ban on advertisement would affect the rights conferred
under Art. 1917 (a).

The correciness of the view as laid down in Gopalan’s  ease  and
affirmed in Ram Singh's case was doubted by Sobba Rao, J. m
Kochuni v. The State of Madras(®y. The leamned Judge after referr-
ing to the dissenting view of Fazal Al, J. in Gopalan's case rejecting
the plea that a law under Art. 21 shall not infringe Art. 19(1)

“The gquestion being integra with the dissepling view
expressed by Fazal Ali, J. we are bound by this judgment.,”

Reliance was placed by the Tearmmed counsel for the petitioner on the
decision by this Court in Sakal Papers (P) Lid, and Ors, v, The Union
of India.{*)} The learned counsel referred to the passage at page 560A

(1} [195971 8.C.R. 135.
(2 [1960) 2 S.CR. 671 an page 651,
{1 [196071 3 S.C.R. 88T,
() [1962) 3S.C.R. 842
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Part 1 where it was held that “the comrect approach in such cases should
be o eaquire as 1o what in substance is the loss or injury caused to a
citizen and not merely what manner and method has been adopted by
the State in placing the restriction and, therefore, the right to (Wl
of speech cannot be taken awny with the object of taking away Lhe
business aclivities of the citizen. Reference was also made to another
passage at 867 where it was held that the “legitimacy of the result in-
tended to be achieved does not necessarily imply that every means to
achieve it is permissible; for even if the end is desirable and permissible,
the means employed must not transgress the limits laid down by the con-
stitution if they directly impinge on any of the [undamental nghts gua-
ranteed by the Constiution. [t is no asswer when the constitotionality
of the measure is challenged that apert from the fundamental right in-
fringed the provision is otherwise legal,

The above observations relied on by the learned counsel were made
in a petition where the validity of Delhi Newspapers {Price and Page)
Order, 1960 which fixed the maximum number of pages that might be
published by a newspaper according to the price charged was gues-
tioned. The order was challenged as contravening Art, 19(1){a) of
the Constitution. The court held that the order was void as it violated
Arl. 19(1){a) of the Constitufion and was not saved by Article 19(2).
The court held that the right exiended not merely te the method which
i5 employed to circulate but also to the volume of circulation, and the
impugned Act and order placed restraints on the latter aspect of the
right as the very object of the Act was dircctly against circulption and
thus, interfered with the freedom of speech and expression. At page
866, the Court cbserved :

“The impugred law far from being one, which merely
imterferes with the right of freedom of speech  incidently,
does so direcily though it seeks to achieve the end by purpor-
ting to regulate the business aspect to a newspaper. , . ... ..
Such a course is not permissible and the courts must be ever
vigilant in guarding perhaps the most precious of all the
freedom guaranteed by our Constitution.”

This decision does not help us in resolving the poiot at issue in this case
fot the court was concerned with the question whether the right of free-
dom of speech was direcily affected by the impugned order.  The impact
of legislation under Art, 21 on the rights guaranteéed under Art. 19(1)
wag 1ot in issue in the case,

The two casts which were sttongly relied on by the learned counsel
for the petitioner as having over-ruled the view of Gopalan's case as
affirmed in Rarm Singh's case are Bank Nationalisavion Case(l) and
Bennet Colomon's case.(®)

In Kharak Singh's(®) casc the majority took the view that the word
‘liberty* in Art, 21 is gualified by the word ‘personal’ and there its con-
tent is marrower and the qualifying adjective has been employved in order

(1 (197013 5.C.R $30,
(2 [1973)2 8.0 757,
(1 [1964]1 S.CR. 332
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to avord ovedapping between those elements or incidents of liberty like
freedom of speech or freedom of movement efc. already dealt with in
Art. 19(1) and the liberty guaranteed by Art. 21 and particulatly in
the context of the difference between the permissible restraints or res-
trictions which might be imposed by sub clauses (2} 1o (6) of the Arti-
cle of the several species of liberty dealt with in a several clagses of
Article 19(1). The minority view as expressed by Subba Rao, J. is
that if a person’s fundamental right under Art. 21 s inftinged, the Statc
can rely upon a law to sustain the action; but that cannot be a com-
plete answer unless the State laws satisfy the test lnid down in Article
19{2) as far the attributes covered by Article 19(1) are concerned.
In other words, the State must satisfy that petitioners fundamental
rights are not infringed by showing that the law only imposes reasonable
restrictions within the meaning of Art. 19(2) of the Constitution. The
submission of the learned counsel for the petitioner is that the view as
expressed by Subba Rao, J. has been affirmed by the subsequent deci-
sions in the Bank Nationalisation(') casc and Henner Colomon(?) case,

On 19th July, 1969, the acting President promulgated an ordinance
No. 8 of 1969 transferring to end vesting the undertaking of 14 names
commercial banks in the curfuspundln%;mw bank under the ordinance.
Subsequently, the Parliament, enacted Banking Companies ( Acquisition
of Transfer of Undertaking) Act, 19569, The object of the Act was to
E,;MHE for the acquisition and transfer of the undertakings of certain

nking companics in conformity with the national pelicy and objectives
and for matters corrected therewith and incidental thereto, The peti-
tiongrs before the Supréme Couct who held shares in some of the named
banks or had accounts current or fixed deposits in the banks challenged
the validity of the enactment. In the petitions under Art. 32 of the Con-
stitution the validity of the Ordinance and the Act was guestioned on
varipus grounds, I am concermed with ground no. 3 which Tung as
follows

Article 19(1) (f) and Art. 31(2) are not mutnally cxclusive and
the law providing for acquisition of property for public purpose could
be tested for itz validity on the ground that it imposes limitation on the
right to property which were not reasonable; so tested the provision of
the Act transferring undertaking of the named banks and prohibiting
practically from carrying ban king business violates the guarantes under
Art. 19(1)(f) and (g). In dealing with this contention, the court held
that Articles 19(1)(f) and Article 31(2) are not mutually exclusive.
The court observed that the principle underlying the opinion of the
majority in Gopalan's case was extended (o the protection of the free-
dom in respect of property and it was held that Art. 19(1) (f) and
3l(2) were m v exclusive in their operation and that substantive
provisions of law relatiog to acquisition of property were not liable to
be challenged on the ground that it imposes unreasonable restrictions
on the right to hold property.  After mentioning the two divergent lines
of authority, the court held that “the guarantee under Art, 31 (1) and
(2) arisss out of the limitations imposed on the suthority of the State,

F(1) [1970)3 5.C.R. 530.
[ [197325.CR. 7971
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A by law, to take over the individual's property. The true character of

the limiation of the two provisions is nop different.  Clanse (1) of Arti-
cle 19 and clause (1) and (2) of Art. 31 are part of the similar article
19({1) (f) enunicating the object sp;:ciliecl and Article 19(1) and 31
deal with the limitation which may be placed by law subject 1o which
the nghts may be excrcised. Formal compliance with the conditions of
Art. 31(2) is not sufficient to negative protection of guarantee to the
rights to y. The validity of law which anthorises deprivation of
property and the law which authorises c&n?ulsury acquisition of the
property for a public purpose must be adjudged by the application of
the same test. Acquisiion must be under the anthority of a law and
the expression law means a law which iz within the competence of the
legislature and does not impair the guarantee of the rights in Part 111,

The learned counsel for the petitioner submitted that on similar rea-
soning it 15 necessary that an enactment under Art. 21 must also satisly
the: requirements of Article 19 and should be by a law which is within
the competence of the legslature and does not impair the puarantee of
the rights in part ITl including those conferred under Art. 19 of the
Constitubion of India. The important question that anises for consi-
deration is whether the decision in the Bank Nuatipnalisation case has
over-ruled the decision of Gopalan's case and is an aothority for the
proposition and an act of the legislature relating to deprivation of life
and personal liberty should also satisfy the other fundamental rights
guarantecd under Art. 1901} of the Constitution.

In ordsr to determine what exactly is the law that has been laid
down in Bank Nationalisaiion Case, It 1s neccssary fo closely examine
the decision particularly from pages 570 to 578 of 1970(3) SCR. After
holding_that :

“Impairment of the right of the individval and not the ob-
ject of the State in taking the impugned action, s the measure
of protection, To concentrate merely on power of the State
and the object of the State action in exercising that power 13
therefore to jgnore the trus intent of the Constitution.”

the Court proceeded to observe that “the conclusion in our judgment is
inevitahle that the validity of the State action must be adjudged in the
light of its operation upon rights of individual and proups of individuals
in all their dimensions.” Having thus held the Court proceeded to
state :

“But this Court has held in some cases to be  presently
noticed that Art. 1901)(f) and Art, 31(2) are mutually ex-
clusive.”

It is necessary at this stage to emphasize that the Court was only con-
sidering the decisions that took the wview that Article 19(1){f) and
31(2) were mutoally exclusive. After referring to passages in A, K.
Gopalan's case at pages 571 to 573 noted at page 574 :

“The view expressed in 4. K. Gopalan's case was reaffir-
med in Ram Singh and others v, State of Delhi{™)".

(1) [1951] S.C.R. 451.

T
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Having thus dealt with the passages in the judgment in Sopalan’s case
the Court proceeded to consider its effect and observed that the princi-
ple underlying the judgment of the majority was extended io the pro-
tection of freedom in respect of property and it was held that Article
19(1) (£} end Art 31{2) were mutually exclusive in their operation.
While observations in judgment of Gopalan’s cise as regards the ap-
plication of Art. 19(1) (f} in relation to Art. 21 were not referred o,
the Court proceeded to deal with the correctness of the principle in
Gapalan’s case being extended 1o the protection of the freedom in res-
pect of property, In A, K. Gopalan's case (supra) Das, J., stated that
if the capacity to exercise the right to property was lost, becanse of law-
ful compulsory acquisition of the subject of that right, the owner ceased
to have that right for the duration of the incapacity. In Chiranjir Lal
Chowduri's case, (1) Das, J. observed at page 919 :

. .the right to property puaranteed by Art. 19(1)(f)
would. ... .. continue um‘.lEi.t the owner was under Art, 31 de-
prived of such property by authority of law.”

Das, J. reiterated the same view in The State of West Benpal v, Subodh
Gopal,(*} where he observed :

“hrt. 19(1)(f) read with Ar. 19{5} pre-supposes that
the person to whom the fundamental right is puaranteed re-

taine his property over or with respect to which alone that
right may bhe exercised. .

Thus the ohservation in Gapalon®s case extending the principle laid down
in the majority judgment to freedom in respect of properly was reite-
rated by Das, J. in Chiranjit Lal Chowduwr?’s case (supra) and Subodh
(ropal’s ease. The principle was given more concrete shape in Siave of
Bombay v. Blanjit Monji(®) case wherein it was held that il there is
no property which can be acquired held or disposed of. no restriction
can be placed on the exercise of the right o acquire, hold or dispose it
of, and as clanse (5) contemplates the placing of reasonable restric-
tions of the exercise of those rights it must follow that the Article posiu-
lates the existence of property over which the rights are to be exercised.”
This viw was accepled in the later cases Dabu Barkva Thakur v. State
of Bombav() and Smi. Sitabaii Debi and Anr, v, Siate of West Ben-
gal.(") The Court proceeded further after referring to some cases to
note that. “With the decision in K. K. Kechuni's case(") there arose
two divergent lines of authority (1) “authority of law™ in Art. 31(1)
is lable to be tested on the ground that it violates other fundamental
rights and freedoms including the right to hold property guaranteed by
Art. 19(1) () and (2) “anthority of law"” within the meaning of Art.
31(2) is not linble to be tested on the ground that it impairs the pua-
rantee of Art. 19(1) () in so far as it imposes substantive restrictions

(1) [1950] 5.C.R. 862,
(7} [954) 8.C.R. 587,
(¥ [1955 (1) 5.C.R. 777
() 1196111 5.C.R. 128.
(51 H96T 2 5.0.R. %40,
(6 [196093 5.C.R. 887,
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though it may be tested on the pround of impairment of other suaran-
tees.” Later in the decision of State of Madkya Pradesh v. Ranoiro
Shinde(') the Supreme Court opined that the validity of law in el. (2)
of Art. 31 may be adjudged in the light of Art. 19(1)(f). But the
Court in that case did not consider the previous catena of authorities
w;]ﬁ!; {f;:lamd to the inter-relation between Art. 31(2) and Art.
1 A

in mnaiﬂeﬁnjg the various decisions referred to regarding the inter-
relation of Art. 31(2) and Art. 19(1) () the Court procecded to ex-
press its view that “the thecry that the object and form of the State
action datermine the extent of protection which the agerieved party may
claim is not consisteny with the constitutional scheme. Each freedom
has different dimensions.” Having so stated the Court considered the
inter-relation of Art. 31(2) and Art. 19(1)(f) and held :

“The true character of the limitations under the two pro-

visions is not different. Clause (5) of Art. 19 and s, (1)

& (2) of Art. 31 are parts of a single pattern; Art. 19(1)(f)

enunciates the basic right to property of the citizens and Art.

19(5) and e¢ls. (1) & (2) of Art. 31 deal with limitations

which may be placed by law, subject to which the rights may

be exercised.”
It must be noted that basis for the conclusion is that Art. 19 and cl. (1)
and (2) of Art. 31 are parts of a single pattern and while Art. 19(1) (D)
enunciates the right to acquire, hold and dispose of property; cl. (5}
of Art. 19 authorise imposition of restrictions upon the right. There
must be reasonable restriction and Art. 31 assures the right o F_Imi}ert}’
and grants protection apainst the exercise of the authonty of the Siate
and cl. (5) of Art. 19 and cls. (1) and (2) of Art. 31 prescribe res-
trictions upon State action, subject to which the right to property may
be exercised. The fact that right to property guarantesd under Art
19(1) (f) is subject to restrictions under Art. 19(5) and 31 and thereby
relate to the right to property closely inter-related cannot be overlooked
for that formed the basis for the conclusion. After referring to the
various Articles of the Constitution the Court observed :

“The enunciation of rights either expresg or by implication
does not follow uniform  pattern.  But cne thréad runs
through them; they scek to protect the rights of the individual
or group of individuals against infringement of those rights
within specific limits, Part TIT of the Constitution weaves a
pattern of guarantecs delimit the protection of those rizhts in
their allotted ficlds; they do not attempt to enunciate distinct

rights.”

It proceeded
“We are therefore unable to hold that the challenge to the validity
of the provisions for acquisition is liable to be tested only on the ground
of non-compliance with Art. 31(2). Article 31(2) requires that pro-
perty must be acquired for a public purpose and that it must be acquired

(1) [1968)3 5.C.R. 489,

e
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under a law with characterstics set out in that Articles. Formal com-
pliance of the condition of Art, 31(2) is not sufficient to negative the
protection of the guarantee of the right to properiy.”

After expressing its conclusion, the Court procesded to state that it
15 found necessary to examine the rationale of the fwo lines of authonty
and determine whether therg is anything in the Constitution which just
fies ihis apparently inconsistent development of the law. While stating
that in ils judgment the assumption in 4. K. Gopalan's case that cerlain
articles exclusively deal with specific matfers and in determining whe-
ther there is infringement of the individual's guaranteed rights, the ob-
:‘QC‘I and the form of State action alone need be considered, and effect of
aws on fundamental rights of the individuals in general will be ignored
cannot be accepted as correct, To this extent the Court specifically
over ruled the view that the object and form of the State action alone
need be considered. It proceeded “We hold the validity “of law™ which
autherities deprivation of property and “a Iow” which authorizes com-
pulsory acquisition of property for public purpose must be adjudged by
the application of the same tests.™ It will thus be sten that the enlire
dizcussion by the Court in Bank Mationalisation case related to the inter-
relation between Art. 31(2) and Art. 19(1)(f). In dealing with the
question the Court has no doubt extracted passages from the judgments
of learned Judges in Gopalan's case but proceeded only to consider the
extension of the principle underlying the majority judgment to the pro-
tection of the freedom in respect of property, particularly, the judgment
of Justice Dias, After stating thal two views arose after Kochum's case
the Court concerned itself only in determining the rationale of the two
lines of authority. The view taken in Gopalan's case that the objeciion
and the form of State action has to be considered was over ruled and it
was Jaid down that it s the effect and action upon the right of the per-
som that atiracts the jurisdiction of the Court to grant relief. It is no
doubt true that cerlam passing chservations have been made regarding
the liberty of persons, such as at page 576 ¢

“We have carefully considered the weighty pronounce-
ments of the eminent judges who'gave shape to the concept
that the extent of protection of important guarantees such as
the liberty of person, and right to property, depends upon the
form and object of State action and not upon its direct opera-
tion upon the individoal’s freedom.”

Though the liberty of person is incidentally mentioned there is no
further discussion on the subject. While undoubtedly Bank Nationa-
lisation case seitles the law that Art, 19{1){f) and Art. 31(2) are not
mutnally exclusive there is no jostification for holding that the cage is
authority for the proposition that the legislation under Art. 21 should
also satisfy all the fondamental rights guaranteed under Art, 19(1) of
the Constitution.  As emphasised earlier Art, 1901) () and Art, 31(2)
form a single pattemn and deal with right to property. The fundamental
right under Art. 19(1)(f) is restricted under Art. 19(5) or Art, 31(2) -
and s the article refer to right to property they are so closely inter-
linked and cannot be held to be mulually exclusive, But Art. 21 is
related to deprivation of life and personal liberty and it has been held
T0—119 SCIA7R
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that it is not one of the rights enumerated in Art. 19(1) and refers only
fo personal rights as are not covered by Arficle 19.

The decision in Bank Nationalisation case so far as it relates to
Articles 19(1) and 21, is in the nature of obitcr dicta. Though it is a
decision of & Court of 11 Judges and is entitled to the highest regard, as
the Court had not ;q?[ﬂ ied its mind and decided the specific question and
a5 15 in the nature of a general, casual obsefvation on a point not calling
for decision and not obviously argued before it, the case cannot be
taken as an authority on the proposition in question. The Court can-
not be said to have declared the law on the subject when no occasion
arase for it to copsider and decide the question.

It may also be noted that as the Court ruled that the impugned Act
violated Art. 31(2) by not laying dewn the necessary principles, the
decision of the inter-relationship between Art. 1901) (f) and 31(2) was
not sirictly necessary for the purpose of giving relief to the petitioner.
We are not concerned in this case as to whether the decision in Bank
Nationalisation case is in the nature of Obiter dicia so far as it held that
Arts. 19(1) and 31(2) are interrelated. But it #s necessary to stalc
that the decision procesded on some erronecus assumptions. At pags
571 of Bank Nationalisation case (supra) it was assumed. “The Majo-
rity of the Court (Kania, C.T. and Patanjali Sastri, Mahajan, Mukherjea
& Dag 1J.) held that Art. 22 l:u;ing a complets code relating to preven-
tive detention the validity of an order of detention must be determined
strictly according to the terms and within the four corners of that arti-
cles.” This statement s not borne out from the ext of the judgments
in Gopalan's case. At p. 115 of Gopalon’s caze (supra) Kunia CJ.
has stated :  “The learned Attorney General contended that the sub-
fect of preventive detention doss not fall under article 21 at all and is
covered wholly by article 22.  According to him, article 22 is a com-
plete eode. 1 am unable to accept that contenton,”  Patanjali Sastri
J. al page 207 of the judgment smid :  “The learned Attorney General
contended that article 22 clauses (4) to (7) formed a complete code
of constitutional safegnards in respect of preventive detention, and, pro-
vided only these provisions arg corformed o, the validity of any law
relating to preventive detention could not be challenged. T am unable
to agree with this view", Das I, in referring to the Attorney General's
argament at page 324 stated :  “that article 21 has nothing to do with
preventive detention at all and that preventive detention is wholly eover-
cd by article 22(4) to (7) which by themselves constitute a complete
code. 1 am unable 1o accede to this extreme point of view also.”
Mukherjea J. at p, 229 of that judgment observed : “Tt is also unneces-
safy o enler into a diseussion on the question taised by the learned At-
terney-General as to whether article 22 by itself is a seli-contained Code
with regard to the law of preventive detention aad whether or not the
procedure it fays down 15 exhaustive,”  Justice Mahajan at page 226
held that “I am satisfisd on a review of the whole scheme of the Con-
siifution thal the intention was to make article 22 self-contained in res-
pect of the laws on -the subject of preventive detention.” It is thus
seen that the assumption in Bank Natiewalizsation’s case that the majo-
rity of the Court held that article 22 is a complete code is erronecus
and the basis of the decision stands shaken. If the obifer dictz based

r‘,-'ku-‘
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on the wrong assumption is to be taken as the correct position in law,
it would lead to strange results. If arts, 19(1)(a) to (e) and (g) are
attracted in the case of deprivation of personal liberty under art. 21, 2
punitive detention for an offence committed under the Indian Penal
Code such as theft, cheating or assault would be illegal as pointed out
in Gopalan's case by Kania CJ. and Patanjali Sastri J, for the reason-
able restriction in the inferest of public order would not cover the
offences mentioned above, As held in Gopalaw's case and m Saha's
case there can be no distinction befween punifive detention under the
Penal Code and preventive detention. As pointed out earlier even
though Fazal Al J. dissenied in Gopalan's case, the same view was
expressed by His Lordship so far as punitive detention was concerned.
He said : “The Indian Penal Code does not primarily or necessarily
impose restrictions on the freedom of movement and it is not correct
say that it is & law imposing restrictions on the right to move freely”
The conclusion that art. 19(1) and Art, 21 were muiually exclusive was
-arrived at on an interpretation of language of art. 19(1)(d) read with
art, 19{5) and not on the basis that art. 19(1) and 21 are exclusive
and Art. 21 a complete code. The words “personal liberty™ based on
the Drafi Cotmitliee report on Arl. 15 (now Art, 21) was added to the
word ‘personal’ before the word ‘liberty’ with the observation that the
word ‘liberty’ should be gualified by the word *persopal’ before it tor
otherwise it may be construed very wide so as to include even the free-
doms already deall with in Art. 13 (now Art. 19}, In Gopalan's case
it was also pointed out by the Judges that art. 19(1) and 21 did not
operate on the same field as Art. 1901) and 31(2) of the Constitution
are. The right under Art. 21 is dierent and does not include the rights
that are covered onder af. 19. Art. [9{1) confers substantive right
ag mentioned in clauses (a) to (g) on citizen alone and does not  in-
clude the right of personal liberty covered in Art. 21, For the reasons
stated above obiter dicia in Bank Natlonalisation's case that a legisla-
tion under art. 21 should also satisfy the requirements of Art. 19(1)
eannot  he taken as correct law. The Court has not considered  the
reasoning in Cropalar's case and over-ruled it

Before proceeding to consider the test of validity of a lepislation as
laid down in Bemnet Colomeon's caze following the Bank Nationalisation
case the decisions which followed the Bank Nationalisation case hold-
ing on the erroneous premises that the majority in Gopalan's cose held
that Article 22 was a seli-contained Code, may be shortly referred to.
In 8 N. Sarkar v. West Bengal(*), the Supreme Coutt held that in
Gopalan's case the majority Court held that Article 22 was a self-con-
tained Code and, therefore, the law or preventive detention did not have
to satisly the requirement of Articles 19, 14 and 20. In the Bank
Naiionalisation case the aforesaid premise in Gopalan was disapproved
and, therefore, it no longer holds the field. Though the Bank Nationa-
lisation case dealt with in relation to Article 19 and 31, the basic ap-
proach considering the fundamental rights guaranteed in the different
provisions of the Constitution adopted in this case held the major pre-
mises of the majority in the Gopafan case was erroncous, view
taken in this case also snffers from the same infirmities referred to in

(1) [1973) | S.C.C. BS6.
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Bank Nationalisation case. Later, in the case of Khundiram v. West
Bengal("}, a Bench of four Judges again erroneously stated that Go
lan’s case had taken the view that Article 22 was a complete Code. After
referring to Bank Nationalisation casc and 5. N. Sarkar’s and to the case
ef H. Saha v, State of West Bengal(®). the Court regarded the question
as concluded and a final seal put on this controvery and helc. that in
view of the decision, it is not open 1o any one now to contend that-the
law of preventive detention which falls in Article 22 does not have to
meet the requirement of Art. 14 or Art. 19.”

In Additional Disirici Magisirate v. 8. 8, Shukla,(*) th: locus
standl to move a habeas corpus petilion under Article 226 of the Con-
stitution of India while the Presidential order dated 27th June, 1973
was in force fell to be considersd, The Court while holding that the
remedy by way of writ petition to challenge th= legality of an order of
detention under the Maintenance of Internal Security Act is not opea
1o a detenu during the emergency, had occasion to consider the obscrva-
fioms made by the majority in Bank Nafionalisalion case 1ding the
application of Art. 21 of the Constitution of India. Chief JTustice Ray,
at page 230 held :

“Article 21 is our rule of law regarding life and liberty.
No other rule of law can have separate existence as a distinct
right. The negative language of fundamental right incorpo-
rated in Part 1] imposes limitations on the er of the Siale
and declares the corresponding guarantee of the individual to
that fundamental right. The limitation and guarantee are
complimentary. The limitation of State action embodied n a
fundgmcntal right eouched in m:gatit--: form is the measur: of
the protection of the individual,” :

After gquoting with approval the view held in Kharal Singlt's zase that
personal liberty in Art, 21 includes all varieties of rights which go to
make personal liberty other than those in Art 19%13? the learned
Judge observed that the Banmk Nationalisation case merely brings in
the eoncept of reasonable restriction in the law. Justice Beg, as he
then was, considered this aspect a little more elaborately at page 322
After referring to the passage in Bank Nafionalisation case the learned
Judge observed : _

“Ilseems to me that Gopalan's case was merely cited
in Cooper’s case for illustrating & line of reasoning which
was held 1o be incorrect in determining the validity of ‘law”
for the acquisition of property solely with referemce to the
provisions of Art. 31, The question under consideration in
that ease was whether Articles 19(1)(f) and 31(2) arc
mutually exclusive.”

The learned Judge did not wnderstand the Cooper’s case as holding
that effect of deprivation of rights outside Art. 21 will alsa have to

—_— i —

(1) [1975]28.C.C. 81,
() [197%]15.C.R. 778
) [1976} Supp. S.C.R. 172,
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be considered. Justice Chandrachud understoed the decision in Bank
Nationalisaiipn case as hplding thay Art. 21 and Art. 19 cannot be

treated as mutually exclusive. Justice Bhagwati at page 433 of the

reports took the view that jn view of the decision of this Court in
Cooper's case the minority view in Kharak Singh's case that the law
under Art. 21 must alsp satisfy the test laid down in Art, 19(1) s0
far the attributes covered by Art, 19(1) are concerned was approved.
It is seen that the view takeén in the Bank Nationalisation case that
a law relating to deprivation of life and f|:-:rs-.::-:13|l liberty falling under
Art. 21 has to meet the requirements of Ari, 19 i due to an error
wmﬂing on the basis that the majority Court in Gopalan's case

that Article 22 was a self contained Ci:’;de The decisions which
followed Bank Nationallsation case, namely, the case of 5. N. Sarkar
v. West Bengal and Khundiram v, West Bengal, H. Saha v, West Ben-
gal, suffer from the same infirmity. With respect 1 agree with the view
expressed by Chief Justice Ray and Justice Beg, as he then was, in
Shukla's case.

Next to Bank Nalionalisation case strong reliance was placed on
Bennet Colomon's case by the petitioner for the proposition that,the
direct cffect of the legislation of the fundamental rights is the test.

In the case the pefitioners impugned the new newsprint policy on
varipus grounds. The Courg held that though Article 19(1) (2) doss
not menfion the freedom of press, it 18 setfled view of the Cour that
freedom of specch and expression includes freedom of press and cie-

-culation. Holding that the machinery of import control cannot be

utlised to control or curb circulation or growth of freedom of news-
papers it was held that Newspapers Contrel Policy is ultra-vires of
the Import Control Act and the Impory Control Order. The Court
after referring to the two tests laid down in Bank Naionalisation cass
observed : “Direct operation of the Act upen the right forms the real
test”, The question that was raised in the case was  whether he
impugned newspring policy is in substance a newspaper control.  The
Court held that the Newsprint Control Pelicy is found to be News-
gaper Control Order in the guise of framing an import control policy
of newsprint.  As the dircet operation of the Act was to abridge the
freedom of speech and expression, the Court held that the pith and
substance doctrine does not arise in the present case. On the facls

of the Case there was no need to apply the doctring of pith and subs-
lance

Tt-may be noted that im Benner Colomon’s case the question whether
Articles 21 and 19 are mutwally exclusive or not did not arise for consi-
deration and the case cannot be taken as an authority for the gquestion
under consideration in the case. Benner Colomon's case, Express
Newspapers case, Sakal Newspapers case were all concerned with the

right to freedom of the press which is held te form part of freedom of
specch and expression,

Whether the pith and substance doctrine is relevant in considerin
the question of ininn%cment of fondamental rights, the Court obsery
at piﬁz T80 of the Bank Nationalisation case “Mr, Palkhivala said
that tests of pith and substance of the subect matter and of direct
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and of incidental effect of the legislation are relevant 1p question of
legislative competence bul they are irrelevant to  the question of
infringement of fundamental rights. In our view this is a sound and
correct approach to interpretation of legislative measures and State
action in relation to fundamental rights.” It is thus ¢lear, that the test
of pith and substance of the subject matter and of direct and incidental
effecy of legislation is relevant in considering the question of ir fringe-
ment of fundamental right. !

~ The Court at page T81 said : by direct operation is meant the
direct consequence or effect of the Act upon the rights and quoted with
approval the test laid down by the Privy Counétl in Commonwealii
of Australia v. Bank of New South Wales. (")

In deciding whether the Act has got a direct operation of any
rights upon the fendamental rights, the two tests are, thereforz, rele-
vant and applicable. These tests have been applied in severil cases
before the decision in Bank Nationalisation case, A reference has
been made to the decision of Express Newspapers (P} Lid, and Anr. v.
Union of fndia,(*) where the test laid down was that there 1iust be
a direct and inevitable consequende of the legislation. In Hamdard
Dawakhana v. Union of, India(*) this Court followed the test  laid
down in Express Newspapers case. The Court expressed ity view
thai it is not the form or incidental infringement that determing consti-
tutiopality of a statnte bug reality and substance, In  Sakal Papers
(F) Ltd. v. Union of India(®) it was held that the “Correct approach

in such cases should be 1o enquire as to what in substance is the loss

or injury caused (o the eitizen and not merely what manner and method
have been adopted by the State in  placing the restriction. The
Supreme Court in some cases considered whether the effect of the
operation of the legislation is dircet and immediate or not. IF it is
remote, incidental or indirect, the wvalidity of the ehactment will mot
be effected. The decision in Copper's case has not rejected the above
test. The test laid down in cooper's case is the direct operation on
the rights of the person

" The test was adopted and explained in Bennet Colomon’s case a8
pointed above.

The view that pith and substance rule is not confined in resolving
conflicts between legislative powers is made clear in the decision of
the Federal Court in Subramaniam Chetriar's case,(®) where Varda-
chariar, J. after referring briefly to the decision of Gal'agher v.
Lynn (") held that “They need not be limited to any speciel system
of federal constitution is made clear h&:hﬂ fact hat in Gaffﬂi,-hfr v,
Lynn, Lord Atkin applicd pith and substance rule when dealing with
a question arising under the Government of Ireland Act which did not
embody a federal system at all.”

(1} [19507 A. C. 235,

(21 [19597 1 8.C.R, 238,

(3 [1960] 2 5.C.R. 671,

() [1963] 3 5.C.R. 242,

{5} [1940] Federal Court Reports 1688,
(6 [1937] A. C. 863,
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The passport Act provides for issue of passports and travel docu-
ments for regulating the departure from India of citizens of India and
other persons, I the provisions comply with the requirements of Arti-
cle 21, thag is, if they comply with the procedure cstablished by law
the validity of the Act canngt be challenged. I incidentally the Act
infringes on the rights of a citizen under Art. 19(1) the Act cannot
be found to be invalid. The pith and substance rule will have to be
applied and unless the rights are direcily affected, the challenge will
fail. I it is meant as being applicable in every case however remole
it may be where the citizen's rights under Art. 19(1) are affected,
punitive detention will not be valid.

The result of the discussion, therefore, ig that the validity of the
Passpart Act will have to be examined on the basis whether it directly
and immediately infringes on any of the fundamental vight of the
E:.tiliﬂmr- If a passporg is refused according to procedure established

y law, the plea that his other fundamental rghts are denied cannet
Be raised if they are not directly indringed,

The decisions of the Supréeme Court wherein the right of person
to travel abroad has been dealt with may be noticed.  In Sdtwant Singh
v, Asssiant Passport Officer, Delhii') the Court held that though a
[:IZIES'%?DH was not required for leaving, for practical purposes no oné
can leave or enter into India without a passport. Therefore, a pass-
port is essential for leaving and entering India. The Court held the
right to travel is part of personal liberty and a person coyld not be
deprived of it except according to the procedure laid down by law.
The view taken by the majority was that the expression “personal
liberty” in Article 21 only excludes the ingredienis of liberty enshrined
in Arl. 19 of the Constitution and the exression ‘personal liberty’
would take in the right to travel abroad. This right to travel abroad
is not absolute and is liable to be restricted according to the procedure
established by law. The decision has mads it clear that “personal
liberty™ is not ong of the rights szcured under Ariicle 19 and, there-
fore, liable to be restricted by the legislature sccording to the proce-
dure established by law. The right of an American citizen o travel
is recognised. In Keny v. Dulles, (2} the Court observed that the right
to travel is a part of the ‘liberty” of which the citizen cannot be deprived
without due process of law under the Fifth Amendment, “The free-
dom of movement across the frontiers in either direction, and inside:
frontiers as well, as a part of our heritage, Travel abroad, Jike travel
within the country. .. .. .may be as close to the heart of the individual
as the choice of what he eats, or wears, or reads. Freedom of move-
ment 1= basic in our scheme of values” In a subsequent decision—
Zemel v, Rusk(%) the Court sustained against due process attacks the
Government's refusal to issue passports for travel (o Quba because
the refusal was grounded on foreign policy comsiderations affecting
all citizens, “The requirements of due process are a function not only
of the. extent of the governmental restriction imposed, but alsp of the
extent of the necessity for the restriction.™

{1y [1967] 2 S.C.R. 525,
f2) 33T LLS. page 116, at page 127 (1958).
{3 381 U.5. (1) st page 14,
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(The Constitution of the United States of America-
Analysis and interpretation—ag page 1171)

I Herbert Aptheker ete. v, Secretary of Stae, (') the Court struck
down a congressional prohibition of international travel by members
of the Communist Party. In a subsequent decision the Court upheld
the Government's refusal 1o issue passports for travel to Cuba, because
the refusal was on foreign policy consideration affecting all citizens
[Zemel v. Rusk (supra)]. Thues an American's citizen’s right to
travel abroad may also be restricted under certain conditions. Our
Constitution provides for resiriction of the rights by ‘procedure esta-
blished by law’. It will be necessary to consider whether the impugned
Eﬂ], Passport Act satisfies the requirements of procedure establishad

v law. :

The procedure established by law does not mean procedure, how-
ever, fantastic and oppressive or arbitrary which in truth and reality
is no procedure at all [(A. K. Gopalan v. State of Madras) (*) obser-
vations of Mahajan, J.]. There must be some procedurs and at least
it must confirm to the procedure established by law must be taken
6 mean as the ordinary and well estabished criminal procedure, that
is to say, those settled usages and normal modes of  proceedings,
sanctioned by the Criminal Procedure Code which is a general law
of Criminal procedure in the Country. But as il is accepted that pro-
cedure established by law refers 1o statuate law and as the legislature
is competent to change the procedure the procedure as envisaged in
the criminil procedure cannot be insisted upon as the tegislature can
mmlil;y the procedure, The Supreme Court held in Karrgr Singh's
case{¥) that Repulation 236 clause (b) of the U1.P. Police Regulation
which authorises domiciliary visits when there was no law on such a
regulation, violated Arhicle 21,

I will not proceed to eXamine the provisions of Passport Act, Act
15 of 1967, 1w determinge whether the provisions of the Act are in
accordance with the procedure cstablished by law,

The Preambie states that the Act & fo lg;u-ﬂde for the wsue of
pasi.guns and travel documents o regulate departure from India
of citizens of India and otber persons ond for maiters incidental of
ancillary (hereto. It may be remembered that this Act was passed after
the Supreme Court had held in Satwant Simgh V. Union of India(’)
that the right to tavel abroad is a part of person's personal liberty of
which he could not be deprived except in accordance with the proce-
dure established by law in terms of Article 21 of the Constitution. The

legislature came forward with this enactment prescribing the procedure:

for issue of passports for regulating the departure from India of citizens
and others.

(1) 378 ULS. 500,

(2) [1950] $.C.R. 88 at page 230,

() [1963) | 5.CR, 332

(4 [1967]35.C.R. 525,

-
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Section 5 of the Act provides for applying for passports or travel
documents ctc. and the procedure for passing orders thercon. On
receipt of an application under sub-seciion (2) the passport authority
may issus a passport or a fravel document with endorsement in respect
of the foreign countries specified in the application or issue of & pass-
port or travel document with éndorsement in respect of some forelgn
countries and refuse 1o make an endorsemeni in  respect of  other
colmtries or 1o refuse fo issue & passport of travel decumcnt and 1o
refuse to make on the passport or travel document any endorsement.
In the event of the passport avihority refusing to make an endorsement
as applied for or refusal {p issue a passport or a travel document of
refusal of endorsemeent, the authorily is required to record in writing
a brief statement of its reasons and turnish to that person, on demand,

" a copy thereof unless the authority for reasons specified in sub-section

(3) refuses to furnish a copy. Section 6 provides that the refusal
to make an endorsement shall be on one or other grounds mentiomed
in- subgcctions (2) to (6). Soction 8 provides that every passport
shall be rencwable for the same period for which the passport was
otiginally issoed unless the passport quthority for reasons to be recor-
ded in witing otherwise determines.

Section 10+ 1= most important as the impounding of the passporl
of the petitioner was ordered under =ection 10(3) (c) of the Act.
Section 10(1) cnables the pastpori authority to wary or cancel the
endorsement on o passport or travel document or may with the previous
appraval of the Central Government, vary or cancel the conditions
suhject to which a passport or {ravel document has been issued, and
require the holder of a passport or a travel document by notice 1o
writing, to deliver up the pass or travel document 1o it within such
imme as may be specified in the notige.  Sub-section (2) cnables the
i'l_ﬂ]:&cr of a passport or a fravel document to vary or cancel the condi-
tons of the passport.

section 10{3) with which we are concerned rins as follows :

 10(3).—The passport awthority may impound or cause to be
mmpounded or revoke g passport or travel document,—

{a) If the passport authority is satisfied that the holder
- of the passport or trave] document i in  wrongful
possession of;

(b) If the passpori or travel document Was obtained by
the suppression of material information or on the
basis of wreng information provided by the holder of
the passpor or travel document or any other person
on his behalf;

A€} Ii the passport suthority deems it necessary so to do
in the imerests of the sovercignity and imwegrity of
Indiz, the security of India, friendly welations of
India with any foreipn country, or in the interests of
the general public;
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{d) If the holder of the passpot or travel document has,
al any time after the issue of the passort or trawel
document, been convicted by a edurt in India for any
offence involving motal turpitude and sentenced in
respect thereof to imprisonment for not kess than two
years,

(c) If proceedings in respect of an offence alleged to have
been commitied by the holder of the passport or travel
1]:Eu|::umem are pending before 2 erimingl court in

ndia; .

(f) If any of the conditions of the passport or travel
document has been contravened:

(g) If the holder of the passport or travel document has
failed to comply with a notice under sub-section (1)
requining Him to deliver up the same,

(b} If it is brought 10 the notice of the passport autho-
rity that a warrant or summons for the n[p]rar&nuf:
or a warrant for the arrest, of the holder of the
port or travel document has been issued by a court
under any law for the time being in force or if an
order prohibiting the departure from India of the
holder of the passport or other wavel document has
been made by any such cowrt and the passport autho-
rity is satisfied that a warrant or summons has been
¢ issued or an order has been so made.”

Section 10(3) (c) enables the passport awthority to impound or revoke
a passport if the passport authority deems it necessary 5o to do in the
interests of the sovercignty and integrity of India, the security of India,
friendly relations of India with any foreign country, or in the interests
of the general publc,

Section 10(5) requires the passport avthority to record in writing
a brief statemen: of the reasons for making ap order under sub-section
(1) er(3) and to furnish the helder of the passport on demand a copy
of the same unless in any case the passport authonty is of the opinion
that it will motr be in the interests of the sovereignly and integrity of
India, the s=curity of Indiz, friendly relations of India with any foreigo
eountry or in the interests of the general public 1o furnish such a copy.
"Section 11 provides for an appeal by the agericved person against any
order passed by the passport authority under several clauses men-
tioned in sub-section (1) of that section. [t is also provided that ho
appeal shall lie against any order passed by the Ceniral Goverament,
Section 11¢5) provided that in disposing of an appzal, the appellate
authority shall follow such procedure as muy be prescribed and thal
no appeal shall be disposed of unless the appellant has been o
‘a reasonable opportunity of representing his case.  Rue 14 of the Pass-
port Rules, 1967 prescribes that the appeliate authority may call for
the records of the case from the authority who passed the order

e
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appealed against and after giving the appellant a reasonable opportu-
mity of representing his case pass final orders. :

To sam up under section 10(3) (¢} if the passport authority deems
it necessary so 1o do for reasons staled jn the suh-siction, he may
impound a passport. He is required to record in writing a bricf state-
ment of the reasong for making such order and ta furnish a copy of
the order on demand unless in any case he thinks for reasons mentioncd
in sub-section (5) that a :D;gc should not be furnished. Except
against an order passed by the Central Governmeng the aggrieved per-
son has a right of appeal. The appellate awthonty is required to gIVE
a reasonable opportunity to the agpricved person of representing his
CAsg,

It was submitted on behall of the petitioner that on a reading of
section 10(3) observance of rules of natural justice, namely the night
to be heard, is implied and as the Government had failed to give an
opporiunity to the petitioner fo explain her case the order s unsus-
tainakle. In the alternative it was submitted that if section 10(3) (c)
is construed as denying the petitioner an ﬂplp-orlunilj.r of being heard
and by the provisions of section 11 a right of appeal against an order
passed by the Cenfral Government is denied the provisions will not
be procedure as established by law under Article 21 and the relevant
sections should be held- uitra vires of the powers of the legislature,
It was conténded that the power conferred on the authority to im-
pound a passport in the interests of general public is very vague and
in the absence of proper guidance an order by the authority impound-
ing the passport “in the interests of general public” without any
explanation is not valid. The last ground may easily be disposed of.
The words ‘in the interests of general public' no doubt are of a wide
conmotation but the authority in  construing the facls of the case
should determine whether in the interests of public the passport will
have to be impounded. Whether the reasons given have annexus fo
the interests of general public would depend upon the facts of each
case, The plea that because of the vagueness of the words ‘interests
of the general public’ in the order, the order iself is unsustainable,
cannot be accepted,

_ The submission that in the context the rule of natural justice, that
5, the right to be heard has not been expressly or by necessary im-
plication taken away deserves careful consideration. Under Section
10{3) the passport authority is authorised to impound or revoke a
passport on any of the grounds specified in clavses (a} to (h) of
sub-section (3). Sub-section 3(a} enables the autherity to wnpound
a passport if the holder of the passport is in wrongful possession
thereof.  Under sub-section 3(b) the authority can impound a pass-
port if it was obtained by the suppression of malerial information or
on the I::am of wrong information provided by the holder of the pass-
port.  Under clavse (d) ‘a passport can be impounded if the holder
had been convicted by a Court of India for any offence involving
moral turpitude and sentenced to imprisonment for not less than two
years, Under clause (e) the passport can be impounded where
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Emcmﬁingﬁ in respect of an offence alleged to have beenn committed
y the holder of a passport is pending before a criminal court in
India. Clause (f) enables the authority to impound the pass%:r. if
any of the conditions of the passport have been contravened. Under
clause (g) the passport authority can act if the holder of the passport
had failed to comply with a notice under sub-section (1) vequiring
hum to deliver up the same. Under sub-clause (h) a passpurt may be
impounded if it is brought to the notice of the passport authority that
a warrant or summons for appearance of the helder of the passport
has been issued by any court or if there is an order plghih:ting de-
parture from India of the holder of the passport has been made by
a court, It will bé noticed that when aclion is contemplated under
any of the clauses (a), (b), (d), (e}, (I} and (h), it is presumed
that the authority will give notice, for the passport acthority cannot
be satisfed under sub-clause (a) that the holder is in  wrongful
possession thereof or under clause (b) that he obtained the passport
by suppression of material information. Similarly under clause (d)
whether a person has been convicted by a court in India for any
offence involving moral turpitude and senienced to imprisonment for
not less than two years, can only be asceriained after hearing the
holder of the passport. Under clause {¢) the fact whether proceedings
in respect of an offence alleged to have been commitied by the holder
of the passport are pending before a criminal court can only be
determined after notice to him. Equally whether a condifion of pass-
_port has been contravened under sub-clause (f) or whether he has
failed to comply with a nolice under sub-section (1) can be ascer-
tained only alter hearing the holder of the passport. Under clause
(h) also a hearing of the holder of the passport is presumed. Reading
clause (¢) in juxtaposition with other sub-clanses, it will have to
determined whether it was the intention of the legislature to deprive
a right of hearing to the holder of the passport before it is impounded
or revoked. In this connection, it cannot be denied that the legislature
by making an express provision may deny a person the right 1o be
heard. Rules of natural justice cannot be equated with the Funda-
mental Rights. As held by the Supreme Court in Union of India .
J. N. Simha, (') that “Rules of natural justice are not embodied rules
nor can they be elevated to the position of Fundamental Rights.
Their aim is to secure justice or to prevent miscarriage of justice,
These rules can operate only in arcas not covered by any law validly
made. They do not supplant the law but supplement it. Tf a stato-
tory provision can be read consistently with the principles of natural
justice, the courts should do so. But if 2 statutory provision either
specifically or by necessary implication excludes the application of
any rules of nalural justice then the court cannot ignore the mandate
of the legislature or the statutory authority and read into the concern-
ed provision the principles of naiural justice.,” 5o also the nght to
be heard eannot be presumed when in the circumstances of the case
there is paramount need for secrecy or when a decision will have 1o
be taken in emerkency or when prompiness of action is ealled for
where delay would defeat the very purpose or where il 15 expected

(1), [1971]1 5.C.R. 9L
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that the person affected would take an obstructive atlitede. To a
limited extent it may be necessary te rovoke or to impound a passport
without notice if thete is real apprehension that the holder of the pass-
port may leave the country if he becomes aware of any intention om
the part of the passport authority or the Government to revoke or
impound the passport. But that by itself would not jostify denial of
an ppportunity to the holder of the passport to state his case before
a final order is passed. It cannot be disputed that the legislature lias
not by express provision excluded the right to be heard, When the
passport aulm:nntl..' takes action under section 10(5) he is reguired
te record in writing a brief statement of reasons and furmish a copy
to the holder of the passport on demand unless he for sufficient rea-
sons considers it not desirable to furnish a copy. An order thus
passed is subject to an appeal where an appellate authority js required
e give a reasongble opportumity to the holder of the passport to
put forward his casc. When an aappeal has to be dispesed of after
given for a specified period the revocation or impounding dunng the
without hearing the agprieved person. Further when a  passport B
given for a specified period the revocation or impounding during the
period when the passport is valid can conly be done for some valid
reason.  There is o difference between an authority revoking or modi-
fying an order already passed in favour of a person and initially re-
fusmg to grant a licence. In Purtabpur Co. v. Cane Commmnlssivner,
Hifwar,(') the Supreme Court held that “it would not be proper (o
cquate an order revoking or medifying a licence with a decision nol
te grant a licence.” In Schwmidr v. Secretary o] Siate, Home
Affairs, (%) Lord Denning observed that “If his permit (alien) is re-
voked before the time limit expires he ought, I think, to be given an
oppoertunily of making representation; for he wounld have a legitimate
expectation of being allowed to stay for the permitted time.” Lord
Derming extended the application of the rule of audi alteram partem
even in the case of a foreign alien who had no right to enter the
country. When a permil was granted and was subsequently sought
to be revoked it has to be treated differently from that of refusing
permission at the first instance. As in the present case the passport
which has been pranted is sought to be impounded the normal presum-
pticn 18 that the aetion will not be taken without giving a opportuniiy
to the holder of the passport. Section 1073) in enumerating the several
grounds on which the passport authotity may impound a passport has
used the words like °if the authority is setished’, “the authority deems
it necessary fo do s0™ The Privy Council in Dwravappah v.
Fermando(*) after reEr:rring to an earfier decision in Sugathadasa v.
Jayasinghe(4) disagreed with the decision holding “As a general rule
that words such as *where it appears to ...." or ‘if it appears to the
satisfaction of...." or if the ....considers it expedient that....? or
‘it the. .. .is satisfied that. . ." standing b_;rru;hemhfes withowt other
words or circumstances of qualification, exclude a duty to act judicial-
ly.* The Privy Council in disagreeing with this approach ohserved

(1) [196%] 2 S.CR. BOT.
{2} 194912 Ch. 149,
Fﬂ [196712 A. C. 337,
4) (19487 99 NLLR. 457.

-
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that these various formulae are introductory of the matter 1o be con-
sidered and are given little guidance vpon the guestion of audi alteram
parter.  The statpte can make itself clear on this point and if it
does cadit quaestio. If it docs not then the principle laid down in
Cooper v. Wardsworth Board of Works(') where Byles, J. staled
“A long course of decision, beginning with Dr. Bentley's case, and
ending with some very recent cases, establish, that although there are
0o positive words in the statute requiring that the party shall be heard,
yet the justice of the common law will supply the omission of the
legislature.” In the circumstances, there is no material for coming to
the conclusion that the right to be heard has been laken away expressly
or by necessary implication by the statute.

I may al this stage refer to the stand faken by the learned Atlor-
ney-General on this question.  According to him “on a true conslruc-
tion, the rule awd! alteram partem is nol excluded in ondinary cases
and that the correct position is laid down by the Bombay High Court
in the case of AMinoe Maneckshaw v. Union of India.(*) The view
taken by Tulzapurkar, 1. is that the role of andi alteram parfem 8
not excluded in making an order under sec. 10{3){c) of the Act
But the Altorncy General in making the concession submitted that the
rule will not apply when special circumstances exist such as need for
taking prompt action due to the urgency of the situation or where the
apant of opportunity would defeat the very object for which the action
of impounding is to be taken. This position is supported by the
decision of Privy Council in De Verfewil v. Knuggs, (") wherein it was
stated ‘it must, however, be borne in mind that there may be special
circumstances which would satisfy a Governor, acling in good faith,
to take action even if he did not give an oppotunity to the person
affected to make any relevant statement, or to correct or controvert
any relevant statement brought forward to his prejudice.” This ex-
traordinary step can be faken by the passport authority for impounding
or revoking o passport when he apprehends that the passport holder
may leave the country and as such prompt action is essential, These
observations would justify the aunthority to  impound the passport
without notice bat before any final order is passed the rule of audi
alteram partem would apply and the holder of the passport will have
to be heard. T am satisfied that the petitioner™ claim that she has a
right to be heard before a final order under 5. 10{3) (¢) is passed is
made out. In this view the guestion as to whether sec. 10(3)(c) is

wltra vires orf not does not arise.

Tt was submitted on behalf of the state that an order under sub-
clause 1003)(¢) i3 on the subjective satisfaction of the passport antho-
rity and that as the decision is purely administrative in character it
- ecannot be questioned in a court of law except on very limited grounds.
Though the courts had taken the view that the principle of natural
justice is inapplicable te administrative orders, there is a chanez in
the judicial opinion subsequently. The frontier between judieial or

1% 17231 Str. 857  Miod. Rep. 142,
(7} 76 B.L.R. (1974) 738
3 T1918] A. C 357
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quast judicial determination on the one himd and a&n executive of
administrative determination on the other has become blurred. The
rigd view that principles of natural justice applied only to judicial
and quasi judicial acts and not to administrative acts no longer holds
the field. The views taken by the courts on this subject are not con-
sistent, While earlier decisions were in favour of administrative con-
venience and cfficiency at the expense of natural justice, the recent
view is in favour of extending the application of natural justice and
the duty to act fairly with a caution that the principle chould not be
extended to the extrems so as to affect adversaly the administeative
efficiency. In this conmection it is uwseful to quote the oft-repeated

+ phservations of Lord Justice Tucker in Russell v. Duke of Norfolk(')

=

=

i

* “The requirements of natural justice must depend on the circumstances

of the case, the pature of the inguiry, the roles under which the
tribunal is acting, the subject matter that is being dealt with, and so
forth, . . .but, whatever standard is adopled, one essenbal is that the
person concerncd should have a reasonable opportunity of presenting
his case.” In R. v. Gamine Board Ex. p. Benaln,(®) Lord Denning
held that the view that the principle of natural justice applied only to
jodicial proceedings and not (o administrative proceedings has been
over-ruled in Ridge v. Baldwin.(*) The geidance that was given
fo the Gaming Board was that they should fellow the principles laid
down in the case of immigrants namely that they have no right to
come in, but they have a right to be heard. The Court held in con-
struing the words the Board “Shall have regard only™ _to the matier
specified, the Board has a duty to act fairly and it most give the appli-
cont an opporfunity of satisfving them of the matter specified in the
séction, They must let him know what their impressions are so that
he can disabuse them. The reference to the cases of immigrants i3
to the decisions of Chicf Justice Parker in Re H. K. (An infant) (*).
In cases of immigrants though they had no right to come into the
country it was held that they have a right to be heard. These obser-
vations apply to the present case and the plea of the petitioner that
the authority should act fairly and that they must let her know what
their impressions are so that, if possible, she can disabuse them, is
sound.

In Amernican law also the decisions regarding the scope of judicial
review is not uniform. So far as constitutional rights are involved due
process of law imperts a judicial review of the action of administrative
or cxecutive officers. This proposition is undisputed so far as the

uestions of law are concerned but the extent to which the, Court
shoold go and will go in reviewing determinations of fact has been a
highly controversial issue.

(Constitetion of the United States of America, P. 1152, 1973 Ed.)

On a considerafion of various authoritics it is clear that where the
decision of the autherity entails civil consequences and the petition is

(1 [19497 1 ATTE.R. 109, 118,
(2} 119707 2 0.8, 417,

(3} [1964] A.C. 40 5
) [1967) 1 Q.BE17, &l 630
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prejudicially affected he must be given an opportunity to be heard and
present his case.  This Court in Fariwm Chemicals Lid, v. Company gl
Law Buard(¥) and Rohias Industries Led v. 5. D, Agrawal,(*)

has held that a limited judicial scrutiny of the impogmed decision oa-

the point of rational and reasonable nexus was opeén to a court of

law. An order passed by an authority based on subjective satisfac-

ticn is liable to judicial scrutiny to a limited extent has been laid down

n U.P. Eleciric Co. v. Srate of U.F.(*) wherein construing the

visions of & 3(2)(e) of the Indian Electricity Act 9 of 1910 as
amended by the UF. Act 30 of 1961, where the lunguspe used is

similar to 5. 10{3){c) of the Passport Act, this Court held that when

the Government exercises its power on the ground that it “decms o0
such supply necessary in public interest” if challenged, the Government

must make out that exercise of the power was nezessary in the public
interest. The Court is not intended to sit in appeal over the satisfac-

tion of the Government. 1f there is prima facie evidemca on which

a reasonable body of persons may hold that it is in the public intcrest

tn supply energy to consumers the requirements of the slatute are
folfilled. “In our judgment, the satisfaction of the Government that

the supply is necessary in the public interest is in appropriate cases not
excloded from judicial review.” The decisions cited are clear autho- 3
rity for the proposition that the order passed under s. 10(3)(c) is e
subject 1o a limited judicial scrutiny. An order under 5. 10(3){c)

though it is held to be an administrative order passed on the subjective
satislaction of the authority cannot escape judicial scruting. The
Attorney General fairly conceded that an order under s, 10(3) (c) s

subject 1o & judicial scrutiny and that it can be looked into by the

coust to the limited extent of satisfving itself whether the order passed

has a rational and reasonable nexus to the interests of the geperal

public. . -

It was next contended on behalf of the petitioner that the provi-
siens of 5. 10¢3) of the Act which empowers the Passpent avthority
or the Government to decline furnishmg the holder of the passpore a
brief statement of the reasons for making an order if the authority is
of the opinion that it will not be in the interest of soverei
integrity of India, security of India, friendly relations of India with
any foreign country, or in the interests of the general public is unsus-
tainable in law. It was submitted that along with the right to refuse :
to furnish a copy of the otder made by the Government, as a right of .
appeal is denied against an order made by the Central Govt. the
rovisions should be regarded as total denial or procedure and arbitrary,
Fn view of the construction which 8 placed on 5. 10(3) () that the
holder of the passport is entitled to be heard before the passport g
anthority deems it nccessary to impound a passport, it cannot be said
fimat there is fotal denial of procedure. The avhority under 5. 10(3)
is bound to record in writing a brief statement of the reasons for mak-
ing an -order and furnish 1o the halder of the passport cr travel docu- P

(1) 11966 Supp, S.CR. 311,
@) [1969] 3 SCR.108
(3) [1969] 3 S.CR. 865,
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ment on demand a copy of 2
authority is of the ﬂpiﬁ%—rﬂn thll:lf FARIS: lilues in. aaiy case, the passport
; ; it will not be i the inte por

sovere'gnty and integrity of Indin, the securiy interests of the
tion of India with any forcign count ccurity of India, fricndly rela-
public to furnish such a copy, Thew or in the interests of general
may refuse to furn'sh the reasons ar gr;:lunds on which the autherity
(3)(c) for impounding a passport tn:i ‘;f same as provided in s, 10
in totally different contexts. Under sq::;t 'i‘ﬁm;} powers are excreisable
1o be considered is whether the pass '}h h (3), the question that kas
interests of sovercipnty and in[.:gﬁtypﬂf I 3? to be impounded in the
SE antal pblie. Tif passinean ot wadic vt i ke
considered whether in the interests of the m:- i 10(5) # has 1o be
India etc. or in the intcrests of vereignty and integrity of
of gencral public, furpishing of - of

the reasons for the order, shuuﬁjc be declined. Thoug] e
grounds are mentioned for impounding 4 gesport g e g
refusing to furnish the reasons for making mﬁl dfdpfr i 1L:I‘Tu i o
that when an order under s, 10(3){c) is passed il,r;l.rgugjug me“ut m'ﬁn
apply 1o s, 10{5) and for the samc reason the autborit 5 ?1LE1& 4
to furnish the reasons for the order, 5. 10(3) says th Thu::nn e
shall furnish to the holder of the passport on e & to iﬂrﬂm'g
"’;t}' care the authority is of opinion that jt will not be in 51{_ Fnte':ius
:n;i:‘:;ﬁ.g;i Gni:;thl t;;tcgnl)' nf I_ndin ele. The cxpression “unless in
- dicate that it is not in every case that the suthority
<an decling to furnish reasons for the order. There may be some
cases, and I feel that it can be only in very rare cascs, that a  copy
containing the reasons for making such order can be refused. Though
:‘JI‘? there may be some cases in which it would be expedicnt for the
ity to decline to furnish a copy of the reasons for making such
f:irdcr. But that could only be an exceplion is indicated from the fact
that the aggrieved person has a right of appeal under s, 11 which has
10 be decided after piving a reasonable opportunity of representing
his case, A reasongble opportunity cannot ordinarily be given without
disclosing to that person the reasons for the order. [In those rare
cases in which a copy for the rcasons of the order is declined by the
passport authority and is not furnished  during the hearing of the
appeal, it would Turnish sullicient justification for the courts to have 2
clese look into the reasons for the order and satisfy jtself whether it
bas been properly made, But I am unable to say that a  provision
which empowers the authority to degling to furnish reasons for mak-
ing the order is not within the competepct of the heglslature. The
learned counsel for the petitioner, with some justification, submitted
that if no reasons are furnished by the Govt. and no appeal is provided
against the order of the Govt. it would virtually amount 1o denial of
procedure established by law a8 contemplated under Art. 21 of the
D.:: nstitution of India. Though there s considerable force in this sub-
Mission. [ am unable to accept this plea for two Teas0ns. Firstly, the

Govt, s o appoartunity o the hokler of the passport
b bousd ta grie T0 4 I expect the case in which the

before finally revoking or im ounding it
authority du::lrtinrer: to EE‘L:rniﬁhFrcaﬂuus for making such an -:nl::r would
extréemely rare. In such cases it should be borne il mind that
an order it chould be presumed that it

when the Gavt, ilself passes .
would have made the .Er.].;._- after carcful scrutiny. If an order is passed

119 srpp7R
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orl authority, an appeal is provided. If the (i0VE, passes
Eﬁ tnﬁs]::ﬁti}f:mgh no appeal is provided for, but as the power is yested
1 the highest authority (he section 13 not unmnﬁll:tutlnna'[._{cm-m a
Lingam and Ors. v. Governmeint of India & Ors.(') for the order
would be subject to judicial scrutiny by the High Court and the Supreme
Court. 1 fecl that in the circumstances there s no justification for
holding that s. 10(5) of the Act is ultra vires of the powers of the
legislature. We have taken note of the fact that in the present case
there is no reason in deelining to furnish to the petitioner the statem.nt
of rezsons for impounding the passport but such a lapse by the autho-
rity would not make sec. 10(5) wltra vires of the powers of the lepis-
lature.

It was next contended that in the present case the passport was im-
pounded under s. 10(3) (e) of the Act on the ground that (a) it is in
the public interest that Smt. Maneka Gandhi should be able to give
evidence before the Commission of 'Ingquiry and, (b) that Smt. Manekn
Gandhi should have an opportunity to present her views before the
Commission of Inguiry and according lo a rcport received there is
likelihood of Smi. Mancka Gandhi leaving India. It was submitted
that impounding of the passport on the ground slated above is unjust-
fie. Referring to 5. 10(3) (h) where it is provided that when it is
brought to the notice of the passport authority that a warrant or sum-
mons for appearance or a warrant for the arrest of the holder of the
passpart has been issued by a court under any law for the time being
in force or if an order prohibiting the departure from India of the
holder of the passport or other travel document has been made by
any such court and the passport authority is satisfied that a warrant
or summons has been so issued or an order has been so made, im-
pound the passport.  For application of this clause there must be o
warrant or summons from the court or an order by the Court prohibit-
ing the departure r[a:sm India. 1. was submitted that it is not certain
whether the Commission would) require the presence of the petitioner
at all and if required when her presence will be necessary. There hud
been nu summons,_or any requisition from the Commission of Inquiry
requiring the petitioner’s presence and in such circumstances it was
submitted that the order is without any justification. 'A notification
1ssucd by the Ministry of External Alfairs under 8. 22(a) of the Pass-
ports Act on 14-4-76 was brought to our notice, Dy timt notification
the Central Gowt, considered that it is necessary in the public interest
o exempt citizens of India against whom proceedings in respect of &n
wlfence alleged to have been commitied by them are pending befor®
4 criminal court in India and if they produce orders from the Court
zl;n:];;rnﬁ.l permitting them to depart from [ndia from the npgmtjnnﬁ
Hllh'tcl_‘ provisions I:I-_I_L"qus.t: (I} of sub-seclion (2) of 5. 6 of ﬂ"f _,.m:t
wﬂ]-? 10 the condition that the passport will be issued to such citizen
is 1.} ﬁ':- :IPCFHHI specified in such order of the Court and if no Fﬂmd
n:url;rl. I::r:né:.?- }“puﬂ'ihﬂ“ be Ef-‘-iLu;:L! for a period of six months @
—o o newed dor @ further period of six months if the order of
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court is mol cancelled or modified. The citizen is also reguired to
ive an undertaking to the passport authority that he shall, if required
the court concerned, appear before if at any time during the con-
tinpance in force of the passport so jssued. It was subnutted that
when such facility is provided for a fgersan who iz being tried for an
offence in a eriminal court the same facility at least should be given o
a person who may be required to give evidence before a Commission
of Inquiry, It is unneccessary for me 1o go into the question as to
" whether in the circumstances the impounding of the passport is justi-
fied or not for the leamed Aftorney General submitied that the im-
pounding was for the purpose of preventing the petitioner from leav-
ing the country and that a final decision as to whether the passport
will have to be impounded and if so for what period will be decided

later. On behalf of the Government a statement was filed which is
ag {ollows :—

“1. The Government is agreeable to considering any repre-
sentation that may be made by the petitioner in res-
pect of the impounding of her passport and giving
her an opportunity in the matter, opportunity
will be given within two weeks of the receipt of the
representation. It is larified that in the present case,
the grounds for impounding the passport are those

. mentioned in the affidavit in reply dated 18th August,

1??'?; of Shri Ghosh except those mentioned in para
2{xi).

2, The representation of the petitioner will be dealt with
expeditionsly in accordance with law.

3. In the event of the decision of impounding the pass-
ing having confirmed, it is clarified that the duration
of the impounding will not exceed a period of six
months from the date of the decision that may be
taken on the petitioner’s representathon.

4, Pending the consideration of the petitioner's represen-
tation and until the decision of the Government of
India therson, the petitioner’s passport shall remain
in custody of this Honourable Court,

5. This will be without prejudice to the power of the
Government of India to take such action as it may be
advised in accordance with the provisions of the
Passport Act in respect of the petitioner's passport.”

In view of the statement that the petitioner may make a repres=ntation
in respect of impounding of passport and that the representations will
‘be dealt with expeditiousiy and that even if the impounding of the
passport is confirmed it will not exceed a period of six months from
the date of the decision that may be faken on the petitioner's repre-
sentation, it ie not necessary for me to go info the merits of the case
any further, The Attorney General assured us that all the groumds
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urged before us by the petitioner and the grounds that may be nrged
before the autharity will be properly considered by the authority and
appropriate orders passed,

In the result, 1 hold that the peftitioner is not entitled to any of
the fundamental rights enumerated in Article 19 of the Constitution
and that the Passport Act complies with the requircments of Art. 21
of the Constitulion and is in accordance with the procedure established
by law, [ construe section 10(3){c) as providing a right to the
holder of the passport to be heard before the passport authority and
that any order passed under section 10(3) is subject 10 a Dlimited
judicial scrutiny by the High Court and the Supreme Court,

In view of the stalement made by the learned Attorney General to
which reference has already been made in judgment, 1 do not think it
necessary 1o formally interfere with the impugned order. 1 accord-
ingly dispose of the Writ Petition without passing any formal order.
There will be no order as to costs,

ORDER

Having regard to the majority view, and, in view of the statement
made by the learned Attorney-General to which reference has already
been made in the judgments we do not think it necessary to formally
interfere with the impugned order. We, accorcdingly, dispose of the
Writ Petition without passing any formal order. The passport will
remain in the costody of the Registrar of this Court unii!  further
orders. There will be no order as to costs.

PILP.



