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  The content of the FIR apparently speaks in itself 

as to whether at all, under the peculiar set of circumstances, 

and the allegations levelled therein, there could at all be an 

offence under Section 376 of the IPC.   

 

2.  The complainant/respondent No.2, when she 

registered an FIR on 30th June, 2020, being FIR No. 308  of 

2020, she levelled an allegation for commission of offence 

under Section 376 of the IPC, as against the named accused 

person, i.e., the present applicant.   But considering the 

gravity of the offence under Section 376 of the IPC, though 

apparently, it seems to be a social menace, which is normally 

levelled against a male, but then, we have to simultaneously 

balance the equity or and also look into the aspect of the 

contribution or the active role played by a female for 

commission of the offence under Section 376 of the IPC.  

 

3.  The offence under Section 376 of the IPC, is only 

penal in nature, which provides for a punishment to an 
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accused person who is ultimately found to be involved in the 

commission of rape.  In order to derive as to whether an act 

complained of in the FIR, actually happens to be a rape itself, 

Section 376 of the IPC, is to be taken into consideration.  

 

4.  There are various facets provided under the 

definition of rape under Section 375 of the IPC, which 

primarily is pivoted around a “consent of the opposite sex”.  

If there is an element of consent available for the commission 

of the offence under Section 376 of the IPC or is apparently 

made out from allegations, it cannot be termed to be a rape 

because, it is a consensual relationship which was established 

by the consent of the opposite sex.  Section 375 of the IPC 

reads as under :- 

“[375. Rape.—A man is said to commit “rape” if 
he—  

(a) penetrates his penis, to any extent, into 
the vagina, mouth, urethra or anus of a woman or 
makes her to do so with him or any other person; 
or  

(b) inserts, to any extent, any object or a 
part of the body, not being the penis, into the 
vagina, the urethra or anus of a woman or makes 
her to do so with him or any other person; or  

(c) manipulates any part of the body of a 
woman so as to cause penetration into the vagina, 
urethra, anus or any part of body of such woman 
or makes her to do so with him or any other 
person; or  

(d) applies his mouth to the vagina, anus, 
urethra of a woman or makes her to do so with 
him or any other person, under the circumstances 
falling under any of the following seven 
descriptions:—  

First.—Against her will.  
Secondly.—Without her consent.  
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Thirdly.—With her consent, when her 
consent has been obtained by putting her or any 
person in whom she is interested, in fear of death 
or of hurt.  

Fourthly.—With her consent, when the man 
knows that he is not her husband and that her 
consent is given because she believes that he is 
another man to whom she is or believes herself to 
be lawfully married.  

Fifthly.—With her consent when, at the time 
of giving such consent, by reason of unsoundness 
of mind or intoxication or the administration by 
him personally or through another of any 
stupefying or unwholesome substance, she is 
unable to understand the nature and 
consequences of that to which she gives consent.  

Sixthly.—With or without her consent, when 
she is under eighteen years of age.  

Seventhly.—When she is unable to 
communicate consent.  Explanation 1.—For 
the purposes of this section, “vagina” shall also 
include labia majora.  

Explanation 2.—Consent means an 
unequivocal voluntary agreement when the 
woman by words, gestures or any form of verbal 
or non-verbal communication, communicates 
willingness to participate in the specific sexual 
act:  

Provided that a woman who does not 
physically resist to the act of penetration shall not 
by the reason only of that fact, be regarded as 
consenting to the sexual activity.  

Exception 1.—A medical procedure or 
intervention shall not constitute rape.  

Exception 2.—Sexual intercourse or sexual 
acts by a man with his own wife, the wife not 
being under fifteen years of age, is not rape.” 

 

5. It is only when the ingredient of Section 375 of the IPC 

is satisfied in the FIR registered by the complainant, that a 

person could be punished for the penal provisions provided 

under Section 376 of the IPC, and not otherwise.   
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6.  The facts of the instant case are, that it is 

admittedly a complainant’s case, that prior to May, 2005, for 

over the last 1-1/2 decades, she was in an intimate 

relationship with the present applicant, and the said 

relationship with him and had gone to an extent, where they 

had assured each other to get married, as soon as either of 

them would get a job.  It is contended by the complainant, 

that under the said pretext, the physical relationship was 

established at the residence of both the parties, which 

continued to be established for quite a long time, and even 

thereafter, when the present applicant had even got married 

with some other lady, then too, the physical relationship was 

established by the complainant, with the applicant.  

 

7.  When the complainant had voluntarily established 

a relationship even after knowing the fact, that the applicant 

is already a married person, the element of consent itself 

imbibes in it, and once it is established that the consent is 

present, and which is quite apparent in the instant case, when 

ever since 2015 till the date of registration of the FIR, when 

there was no complaint registered by the complainant prior to 

the present FIR, and when there was no retaliation of any 

nature whatsoever, and if at all the theory of respondent No.2 

is to be accepted about the commission of the offence under 

Section 376 of the IPC, in that eventuality, it was the 

responsibility of the complainant, that she could have got 

herself medically examined as to whether, it was an offence 

committed against her consent and that a retaliation which 

could have been established only after her medical 
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examination and the report, which was required to be thus 

submitted by the Medical Officer.  All these aspects are 

lacking in the instant case.  

 

8.  In fact, the offence under Section 376 of the IPC 

as of now in this modernised society is being misused as a 

weapon by the females to be misutilized, as soon as there 

arise certain differences between herself and her male 

counterpart, and rather it is being used as a weapon to duress 

upon the other side for a number of undisclosed factors, and 

it cannot be ruled out, that the provisions contained under 

Section 376 of the IPC are being rampantly misused by the 

females.  That is why, the Hon’ble Apex Court  in a 

judgment as reported in 2021, SCC OnLine SC 181, Sonu 

alias Subhash Kumar Vs. State of U.P. and another, has 

observed in para 10 and 11, which are extracted hereunder, 

that when a physical relationship is established with a 

consent, and if it justifies the test in exclusion to the 

provisions contained under Section 375 of the IPC, it will not 

be a rape, and at the most it could be taken as to be an 

offence for the breach of trust, but at least not an offence 

under Section 376.  Paras 10 and 11 are extracted hereunder:- 

  “10 Further, the Court has observed: 
“To summarise the legal position that 

emerges from the above cases, the “consent” of a 
woman with respect to Section 375 must involve 
an active and reasoned deliberation towards the 
proposed act. To establish whether the “consent” 
was vitiated by a “misconception of fact” arising 
out of a promise to marry, two propositions must 
be established. The promise of marriage must 
have been a false promise, given in bad faith and 
with no intention of being adhered to at the time it 

https://indiankanoon.org/doc/1854448/
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was given. The false promise itself must be of 
immediate relevance, or bear a direct nexus to the 
woman’s decision to engage in the sexual act.”  

 
11. Bearing in mind the tests which have been 

enunciated in the above decision, we are of the view 
that even assuming that all the allegations in the FIR 
are correct for the purposes of considering the 
application for quashing under Section 482 of CrPC, 
no offence has been established. There is no allegation 
to the effect that the promise to marry given to the 
second respondent was false at the inception. On the 
contrary, it would appear from the contents of the FIR 
that there was a subsequent refusal on the part of the 
appellant to marry the second respondent which gave 
rise to the registration of the FIR. On these facts, we 
are of the view that the High Court was in error in 
declining to entertain the petition under Section 482 of 
CrPC on the basis that it was only the evidence at trial 
which would lead to a determination as to whether an 
offence was established.” 

 

9.  Following the aforesaid principle based on 

females active participation, this Court too in the case of 

Criminal Misc. Application No. 730 of 2022, Vijay Shukla 

Vs. State of Uttarakhand and another, based upon the 

principle laid down by the Hon’ble Apex Court, has 

observed, that when there is a consensual relationship with an 

active participation by female, there would be no offence 

under Section 376 of the IPC, except for an offence of breach 

of trust.   

 

10.  The Hon’ble Apex Court yet in another judgment 

as reported in (2013) 7 SCC 675, Deepak Gulati Vs. State 

of Haryana, has almost laid down an akin principle, that 

what would the modalities be to test the implied or express 

consent in order to determine as to whether, it would be a 

https://indiankanoon.org/doc/1679850/
https://indiankanoon.org/doc/1679850/
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consent within the ambit of Section 375 of the IPC.  The 

consent itself could be, when there is an absence of coercion 

or a misguidance being extended to the opposite party, but 

when the consent is implied and accompanied by a positive 

deliberation of mind, and it is weighed in the balance of the 

aptitude of the applicant involved in the commission of 

offence with the opposite sex, there would be a clear 

distinction between rape and consensual sex, and it is in a 

case like this, where the Court has very carefully said that at 

the time of considering the basic factors of the offence under 

Section 376 of the IPC, the Court will have to carefully 

examine whether the accused actually wanted to marry the 

victim or had mala fide motives.  This minor exception which 

has been carved out in the instant case as referred to 

hereinabove in para 21 and 22, is yet again distinguishable in 

its applicability to the present C482 Application because, the 

complainant, admittedly, even after knowing the fact, that the 

applicant was married to another female had entered into a 

consensual sexual relationship. Paras 21 and 22 of the said 

judgment are extracted hereunder :- 

“21. Consent may be express or implied, coerced 
or misguided, obtained willingly or through deceit. 
Consent is an act of reason, accompanied by 
deliberation, the mind weighing, as in a balance, the 
good and evil on each side. There is a clear distinction 
between rape and consensual sex and in a case like 
this, the court must very carefully examine whether the 
accused had actually wanted to marry the victim, or 
had mala fide motives, and had made a false promise to 
this effect only to satisfy his lust, as the latter falls 
within the ambit of cheating or deception. There is a 
distinction between the mere breach of a promise, and 
not fulfilling a false promise. Thus, the court must 
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examine whether there was made, at an early stage a 
false promise of marriage by the accused; and whether 
the consent involved was given after wholly, 
understanding the nature and consequences of sexual 
indulgence. There may be a case where the prosecutrix 
agrees to have sexual intercourse on account of her 
love and passion for the accused, and not solely on 
account of mis-representation made to her by the 
accused, or where an accused on account of 
circumstances which he could not have foreseen, or 
which were beyond his control, was unable to marry 
her, despite having every intention to do so. Such cases 
must be treated differently. An accused can be 
convicted for rape only if the court reaches a 
conclusion that the intention of the accused was mala 
fide, and that he had clandestine motives. 

22. In Deelip Singh (supra), it has been observed 
as under: 

“20. The factors set out in the first part of Section 
90 are from the point of view of the victim. The second 
part of Section 90 enacts the corresponding provision 
from the point of view of the accused. It envisages that 
the accused too has knowledge or has reason to believe 
that the consent was given by the victim in consequence 
of fear of injury or misconception of fact. Thus, the 
second part lays emphasis on the knowledge or 
reasonable belief of the person who obtains the tainted 
consent. The requirements of both the parts should be 
cumulatively satisfied. In other words, the court has to 
see whether the person giving the consent had given it 
under fear of injury or misconception of fact and the 
court should also be satisfied that the person doing the 
act i.e. the alleged offender, is conscious of the fact or 
should have reason to think that but for the fear or 
misconception, the consent would not have been given. 
This is the scheme of Section 90 which is couched in 
negative terminology.”” 

 

11.  In that eventuality, it will not be an offence under 

Section 376 of the IPC, because apart from the fact, that it 

https://indiankanoon.org/doc/1507394/
https://indiankanoon.org/doc/1507394/
https://indiankanoon.org/doc/1507394/
https://indiankanoon.org/doc/1507394/
https://indiankanoon.org/doc/1507394/
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has continued for decades together, it had even continued 

knowingly even after the marriage of the present applicant.  

 

12.   The Hon’ble Apex Court in a judgment as reported in 

2022 SCC OnLine SC 1032, Shambhu Kharwar Vs. State 

of Uttar Pradesh and another, has elaborately dealt with as 

to what would be the element of consent, which will be 

required to satisfy the element provided under Section 375 of 

the IPC.  The appropriate interpretation has been given in 

para 13 of the said judgment, which is extracted hereunder :- 

“13. In this backdrop and taking the allegations 
in the complaint as they stand, it is impossible to find in 
the FIR or in the charge-sheet, the essential ingredients 
of an offence under Section 376 IPC. The crucial issue 
which is to be considered is whether the allegations 
indicate that the appellant had given a promise to the 
second respondent to marry which at the inception was 
false and on the basis of which the second respondent 
was induced into a sexual relationship. Taking the 
allegations in the FIR and the charge-sheet as they 
stand, the crucial ingredients of the offence 
under Section 375 IPC are absent. The relationship 
between the parties was purely of a consensual nature. 
The relationship, as noted above, was in existence prior 
to the marriage of the second respondent and continued 
to subsist during the term of the marriage and after the 
second respondent was granted a divorce by mutual 
consent.” 

 

13.  Ultimately, the conclusion, which has been drawn, 

is that an element or assurance of marriage, and on that 

pretext, entering into a consensual relationship, the falsity of 

an assurance of marriage is to be tested at its initial stage of 

inception, and not at a subsequent stage. The initial stage, 

herein, cannot be said to have been prolonged for 15 years, 

and even continued after the marriage of the applicant.  

https://indiankanoon.org/doc/1279834/
https://indiankanoon.org/doc/623254/


 10 

 

14.  For the aforesaid reasons and for the ratio, which 

has been considered by the various Courts, this Court is of 

the view, that the proceedings drawn as against the present 

applicant by way of a Criminal Case No. 4831 of 2020, State 

Vs. Manoj Kumar Arya, which are pending consideration 

before the Court of Addl. Chief Judicial Magistrate, 

Haldwani, District Nainital, deserve to be quashed.  The 

same would accordingly stand quashed.   

 

15.  In view of the aforesaid reasonings, the C-482 

Application, would stand allowed.      

  

     (Sharad Kumar Sharma, J.) 
                                                   05.07.2023 
Shiv 


