IN THE H GH COURT OF JUDI CATURE AT BOVBAY
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL WRI'T PETI TI ON NO. 545 OF 2009

Shri Pawan Kharetilal Arora,
Age : 35 years, residing at
C 6/6/2:1, Rajani gandha
Apartment, Sector No.5,

C.B.D. Navi Munbai . .. Petitioner.
Ver sus

1. Shri Ranrao Wagh,
Conmmi ssi oner of Police
Navi Munbai .

2. Dy. Comm ssi oner of Police,
Crine Branch, Navi Minbai .

3. Sr. I nspector of Police,
A.P.MC Police Station,
Navi Munbai .

4. The Addl. Chief Secretary

(Approving & Confirmng

Aut hority), Home Depart nent

(Spl.), Mantral aya, Minbai .
5. The State of Maharashtra,

(Through the Secretary,

Hone Departnent, Mantral aya,
Munbai . .. Respondent s.

M. U N Tripathi, Advocate for the Petitioner.
M.S. R Borul kar, Public Prosecutor, for the State.
M . Ranr ao WAgh, respondent No.1 present in-person.
CORAM : SMI. RANJANA DESAI AND
MR R G KETKAR, JJ.
DATED : 17TH APRI L, 2009.
CORAL JUDGQMVENT ( PER SMI. RANJANA DESAI, J.)

Rul e. Respondents wai ve service. By consent
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of the parties taken up for hearing forthwth.

1. Against the petitioner, the Conm ssioner of
Police, Navi Minbai respondent No.1l herein issued an
order of detention under the Maharashtra Prevention
of Dangerous Activities of Slum ords, Bootleggers,
Drug-of fenders and Dangerous Persons Act, 1981 (for
short "MPDA"). The said order was dated 29.2.2008.
|t was issued with a view to preventing t he
petitioner fromacting in any manner prejudicial to
the maintenance of public order. Pursuant to this
order, the petitioner was detained on 16.5.2008. The
petitioner filed Wit Petition No. 1220 of 2008
chal | engi ng t he sai d detention order. The
Comm ssioner of Police, Navi Munbai (the detaining
authority for conveni ence) filed an
affidavit-in-reply to the petition. The petition was
finally heard by the D vision Bench of this Court
(Bilal Nazki & A V.Mhta,JJ) on 23.1.20009. By a
detailed order of the sane day, the Division Bench

guashed and set-aside the detention order.

2. The reasons which persuaded the Division Bench
to set-aside the detention order are of great
i mportance to this Petition. In the openi ng

par agraph of the grounds of detention, the detaining
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authority stated as under

"I  hereby conmunicate to you the grounds
menti oned in paragraph Nos.4 to 8(2) below on
whi ch the detention order has been made by ne
on this day against you under sub section (1)
of section 3 of +the said Act. Copi es of
docunents placed before ne are encl osed except
the names and identifying particulars of the
Wi tness/victim in connection with the grounds

menti oned in paragraph No.8 to 8(2) below"

3. The Division Bench found that out of 28 cases
which were referred to in paragraph No.4(a), the
petitioner was not concerned with 1 to 24 cases. The
detaining authority had towards the end of paragraph
No.4(a) of the grounds of detention stated that in
all the cases referred to in paragraph No.4(a) after
investigation the police filed charge-sheet against
the petitioner and those cases are pending in the
Court and the petitioner has been granted bai

facility in all the cases. So far as the 24 cases
with which the petitioner is not concerned, this

statenent is obviously incorrect.

4. A point was raised in this connection in the
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Wit Petition filed by the petitioner challenging the
order of detention. In his reply, the detaining
authority stated that paragraph 4(a) to 5 were by way
of preanble to the prejudicial activities of the
det enu. However, in the same paragraph of the
affidavit, the detaining authority stated that the
statenent made in paragraph 1 of the grounds of
detention that the grounds start from paragraph 4 to
8(2) 1is a typographical mstake. The Division Bench
observed that "If the mat eri al ment i oned in
paragraphs 4 to 8(2) was taken as a background
material then it could not be a typographi cal m stake
and if it was a typographical mstake, then the
material could not have been taken into consideration
even as a background material." Thus the affidavit
further aggravated the matter. The Division Bench
observed that in view of the above, the petitioner
has been deprived of his right to nake an effective
representation and as such the detention cannot be
sust ai ned. The detention order was, in the
ci rcunst ances, quashed and set-aside. Pursuant to
this order, the petitioner was released from jail

after he had spent nine nonths in the jail.

5. The present Wit Petition was filed by the

Petitioner on 27.2.2009 with following naterial
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prayers :

"(a) .....

(c) Respondent No. 1, the Comm ssioner
of Police, Navi Munmbai in gross
m suse and abuse of powers w t hout
proper scrutiny of material facts
and docunents has nmechanically in a
casual manner exercised the
draconi an and extra-ordi nary powers
conferred upon hi munder Preventive
Detention Lawi.e. MP.D. A Act,
1981 (Arended- 96) and t hus,
violating the fundamental rights
and personal liberties of t he
Petitioner, be directed to satisfy
this Hon"ble Court the bonafide
exerci se of detention power ,
failing which the Respondent No.5,
the State of Maharashtra  be
directed to take necessary |egal

and disciplinary action as per |aw

(d) Respondent Nos. 2, 3 and 4 who have
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al so exerci sed powers in t he
capacity of Sponsoring Authority,
Approving and Confirm ng Authority
in this case in confirmng the
or der of detention negligently
wi t hout taking due care and caution
in discharge of public duties be
directed to show their bonafide by
filing Affidavit, failing which
necessary disciplinary and |egal
action be taken against them as per

| aw

(e) The Petitioner has undergone nore
than nine nonths and has suffered
physi cal |y, mental |y and
financially under a wong order
wi th wong declaration, for which a
conpensation of Rs.2 |lakhs be paid
by the detaining authority to the

petitioner;

6. Taking note of the grievance made in this

petition inter alia that the first Respondent grossly
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m sused and abused his powers by considering 24 fal se
cases against the petitioner while issuing the order
of detention which resulted in illegal detention of
the petitioner, the Division Bench (Bilal Nazki & F
M Reis, JJ) inits interimorder dated 1st April,
2009 observed that power of detaining a person under
Preventive Detention |laws is very very extraordinary
power and therefore, it nmust be used sparingly and
with care; an order cannot be passed nechanically
and the person cannot be deprived of his cherished
right of freedomand liberty at the whins of a Police
Oficer. The Division Bench issued notice to the
respondents. After expressing anguish about the
manner in which the detention order was issued, the
Division Bench directed that the detaining authority
shall not exercise any powers of detaining persons
under Preventive Detention l[aw until further orders

of this Court.

7. Counter affidavit has been filed, as directed,
by the detaining authority. |In the affidavit, the
detaining authority has inter alia stated that he had
not verified the proposal submtted to himand had
relied upon his sub-ordinate officer. He has further
stated that while issuing the order of detention he

had acted in good faith. He has further given an
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assurance to this Court that he will take necessary
precautions and due care in future. W nust also
note that the detaining authority is present in Court

today and he has tendered an apology to us through

M . Borul kar |earned Public Prosecutor. M . Tanaj i
Dadasaheb Patil, Police Inspector attached to Raigad
Security Br anch, District - Raigad has filed

affidavit on behalf of the Sponsoring Authority. 1In
par agraph-3 he has tendered an unconditional apol ogy
and undertaken that such error shall not ever be

commtted by himin future.

8. Section 16 of the MPDA states that no suit,
prosecution or other legal proceeding shall Ilie
against the State Governnent or any officer or
person, for anything done in good faith or intended
to be done in pursuance of the MPDA As al ready
noted in the affidavit, the detaining authority has
made it clear that he did not verify the proposal and
relied upon hi s subor di nat e of ficers. The
petitioner’s case is that the detaining authority has
m sused his powers by relying upon 24 cases in which
t he petitioner 1is not i nvol ved; that he has
di spl ayed total non-application of mnd; that he has
not di scharged his public duties and responsibilities

as required by law and his action is careless and
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mechani cal . No sinister notives are attributed to
the detaining authority. Having considered the case
in its proper perspective, though we are of the
opinion that the detaining authority has commtted a
serious mstake in relying wupon his subordinate
officers and has di spl ayed non-application of m nd,
it is not possible for us to hold that there is a
|ack of good faith. The wunconditional apol ogy
tendered by the detaining authority and by the
sponsoring authority appears to us to be genui ne and,

hence, we accept it.

9. In view of the unconditional apol ogy tendered by
the detaining authority and in view of the assurance
given by himin the affidavit that in future he wll
take care, we are of the opinion that the interim
order passed by the Division Bench restraining him
from exercising any powers of detaining persons under
the Preventive Detention |aws nust be vacated and is

vacat ed as such

10. So far as the prayer nade by the petitioner that
action my be taken against the erring officers is
concerned, a statement is nade by the detaining
authority in his affidavit that he has already taken

action by initiating departnmental enquiry against
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Tanaji Patil P.I. and Shri Dubal, Senior Police
| nspector who were at the relevant tinme attached to
A P.MC. Police Station and the enquiries are in
progr ess. In view of this, we do not want to issue

any directions in that behalf. W are sure that the

enquiries wll be conducted fairly and necessary
action will be taken in accordance with |aw.
11. That takes us to the prayer for conpensation

made by the petitioner. On several occasions, orders
of detenti on are set aside on account of
non-application of mnd of the detaining authority.
Sonetinmes, there are mnor mstake in the grounds of
detention or in the affidavit in reply. M nor
m st akes have been condoned by courts in sone cases
(See Tejpal K Mandot Vs. The Asstt. Secretary,
Gover nnent of Mahar ashtr a, Hone Dept. (Spl.),
Mantral aya & others 1983 Wh.L.J. 46). It is not in
all cases, where detention orders are set aside on
account of non-application of mnd to vital material,
or on account of m stakes in grounds of detention and
in affidavit in reply or on account of sone such
| acunae, can claim be nmade by the detenu for
conpensat i on. In such cases section 16 of the MPDA
woul d protect the detaining authority. dains for

conpensati on cannot be raised and decided in every
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matter by this court init’s wit jurisdiction.

12. However, facts of this case are gross. This is
an exceptional case whi ch shocks judicial conscience.
The petitioner was informed that he was involved in
24 cases when he had nothing to do with those cases.
A solem statenent was nmade in the grounds of
detention that those cases are pending and that the
petitioner was released on bail 1in those cases.
Justification given by the detaining authority in his
affidavit in reply for this gross mstake was
rejected by the Division Bench and the detention
order was set aside on this ground. Pursuant to this
order, the petitioner remained in jail for 9 nonths
till it was set aside. According to himduring this
period he lost his child. |If thisis true, it is
very unfortunate. M. Borul kar learned Public
Prosecutor submtted that though the petitioner is
not involved in the 24 cases nentioned in the grounds
of detention, there are several other cases pending
agai nst him Pendency of sonme other cases do not
furnish a ground to the detaining authority to pass
an order of detention based on 24 cases with which
the petitioner is not concerned. Nothing prevented
him fromincluding the correct cases in the grounds

of detention and pass a detention order. This is not
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a case of a mnor error. The instant detention order
is singular by reason of the gross nature of m stakes
commtted in the grounds of detention. The sheer
nunber of wong cases nakes it a unique case. The
petitioner has prayed for conpensation of Rs.2 |akhs.
However, he has not substantiated his claim by
producing any material. The peculiar facts of this
case persuade us to direct the State Governnent to
pay Rs.10,000/- to the petitioner as conpensation.
W nmeke it clear however that this order i's
restricted to it’s peculiar facts and circunstances
and cannot be interpreted to nean that in every case
where the detention order is set aside on account of
sone flawin the detention order, or the grounds of
detention, or in affidavit in support thereof, the
detenu wll be entitled to conpensation. That would
make nockery of Preventive Detention |aws. Such
attenpt mnust not be allowed to succeed. This order
in our opinion should serve as a rem nder to various
sponsoring authorities and detaining authorities of
the heavy responsibility which lies on their heads

when they decide to preventively detain a person.

13. Before we close we nust state what has been
stated very often by courts. Preventive detention is

a very drastic nmeasure. Orders of preventive
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detention have to be issued with great care and
ci rcunspecti on. A person cannot be deprived of his
liberty without trial in a light-hearted manner. The
det ai ni ng authority cannot abdi cat e hi s

responsi bility of going through the record by relying

on his subordinate officers. Wiile placing the
pr oposal bef ore t he detaining authority, t he
sponsoring authority nmust be extrenely careful. | t

must get the proposal scrutinised by higher officers
and legal adviser and then place it before the
detaining authority. The detaining authority must
i ndependently apply his mnd to the proposal and then
issue the order of detenti on. The grounds of
detention nmust reflect his application of mnd. The
State mnust also be careful while dealing wth
detention orders as required by law. W hope and
trust that this order of our’s is circul ated anongst
all detaining authorities and sponsoring authorities
of the State and in the concerned departnent of the
State so that in future such gross m stakes do not

occur.

14. The petition is disposed of in the aforestated

terns.

15. Certified copy expedited.
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[ SMI. RANJANA DESAI , J. ]

[ MR R G KETKAR, J. |
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