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KULDI P SI NGH, A.S. ANAND

ACT:

HEADNOTE

JUDGVENT:
W TH
WRI T PETITION (CRL) NO. 592 OF 1987
JUDGMENT
DR. ANAND, J.

The Executive Chai rman, ~Legal Aid Services, West
Bengal, a non-political organisation registered under the
Societies Registration Act, on 26th August, 1986 addressed a
letter to the Chief Justice of India drawing his attention
to certain news items published in the Tel egraph dated 20,
21 and 22 of July, 1986 and in the Statesman and India
express dated 17th August, 1986 regarding deaths in police
| ock-ups and custody. The Executive Chai r man after
reproducing the newitens subnmitted that it was inperative
to exanine the issue in depth and to develop "custody
jurisprudence" and fornmul ate nodalities for awar di ng
conpensation to the victim and/or famly nenbers of the
victimfor attrocities and death caused in police custody
and to provide for accountability of the efforts are often
nmade to hush up the matter of |ock-up deaths and thus the
crime goes unpunished and "flourishes". It was requested
that the letter alongwith the newitenms be treated as a
wit petition under "public interest litigation" category.

Consi dering the inportance of the issue raised in the
|etter being concerned by frequent conplaints regarding
custodi al violence and deaths in police |lock up, the letter
was treated as a wit petition and notice was issued on
9.2.1987 to the respondents.

In response to the notice, the State of West Benga
filed a counter. It was maintained that the police was no
hushing up any matter of |lock-up death and that whereever
police personnel were found to be responsible for such
death, action was being initiated against them The
respondents characterised the wit petition as nisconceived,
m sl eadi ng and untenable in | aw.

VWile the wit petition was under consideration a
| etter addressed by Shri Ashok Kumar Johri on 29.7.87 to the
Hon’ bl e Chief Justice of India drawing the attention of this
Court to the death of one Mahesh Bihari of Pilkhana, Aigarh
in police custody was received. That letter was al so treated
as a wit petition and was directed to be listed alongwith
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the wit petition filed by Shri D.K Basu. On 14.8.1987 this
Court made the foll owi ng order

“I'n al nost every states there are

all egations and these allegations

are now increasing in frequency of

deat hs in cust ody descri bed

generally by newspapers as | ock-up

deaths. At present there does not

appear to be any nmachinery to

effectively deal with such

all egations. Since this is an al

I ndi a guestion concer ni ng al

States, it is desirable to issues

noti ces to al | t he State

Governnments to find out whether

they are desire to say anything in

the matter. Let notices dssue to

al I the State ~ Governments. Let

notice also issue to the Law

Conmission of India with a request

that suitable suggestions nmay  be

returnable in two nonths from

t oday. "

In response to the notice, affidavits have been filed
on behalf of the /'States of Wst Bengal, Oissa, Assam
H machal Pradesh, Madhya Pradesh, Harayana, Tam| Nadu
Meghal aya , Maharashtra and Manipur. Affidavits have also
been filed on behalf of Union Territory of Chandigarh and
the Law Commi ssion of I ndia.

During the course of hearing of the wit petitions, the
Court felt necessity of  having assistance fromthe Bar and
Dr. A°M Singhvi, senior advocate was  requested to assi st
the Court as am cus curi ae.

Learned counsel appearing for different States and Dr.
Singhvi, as a friend of the court. presented the case ably
and though the effort on the part of the States initially
was to show that "everything: was well" wthin their
respective States, |earned counsel for the parties, as was
expected of themin view of the inportance of the issue
i nvol ved, rose above their respective briefs and rendered
useful assistance to this Court in examning various facets
of the issue and nade certain suggestions for formulati on of
guidelines by this court to mnimse, if not prevent,
custodial violence and kith and kin of those who die in
custody on account of torture.

The Law Commission of India also in response to the
notice issued by this Court forwarded a copy of the 113th
Report regarding "injuries in police custody and suggested
i ncorporation of Section 114-B in the India Evidence Act."

The i nmportance of affirned rights of every human bei ng
need no enphasis and, therefore, to deter breaches thereof
becomes a sacred duty of the Court, as the custodian and
protector of the fundanental and the basic human rights of
the citizens. Custodial violence, including torture —and
death in the lock ups, strikes a blow at the Rule of Law,
whi ch denmands that the powers of the executive should not
only be derived from |aw but also that the same shoul d be
limted by law Custodial violence is a matter of concern
It is aggravated by the fact that it is conmmtted by persons
who are supposed to be the protectors of the citizens. It is
conmmitted under the shield of uniformand authority in the
four walls of a police station or |ock-up, the victimbeing
totally helpless. The protection of an individual from
torture and abuse by the police and other 1law enforcing
officers is a matter of deep concernin a free society.
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These petitions raise inportant issues concerning police
powers, including whether nonetary conpensation should be
awarded for established infringement of the Fundanenta
Ri ghts guaranteed by Articles 21 and 22 of the Constitution
of India. The issues are fundanental .

"Torture" has not been defined in Constitution or in
other penal laws. "Torture’ of a human being by another
human being is essentially an instrument to inpose the wll
of the ’'strong’ over the 'weak’ by suffering. The word
torture today has become synonynous wit the darker side of
human civilisation.

"Torture is a wound in the soul so

pai nful that sonetinmes you can

almost touch it, but it is also so

intangi ble that there is not way to

heal it. Torture is angui sh

squeezing in _~your chest, ~cold as

i ce and heavy as a stone paral yzing

as sleep and dark as the abyss.

Torture is despair and fear and

rage-and —hate. It is a desire to

kill and destr oy i ncl udi ng

yoursel f."

Adriana P. Bartow

No violation /of any one of the human rights has been
the subject of so many Conventions and Declarations as
"torture'- all aimng at total banning of it in all forns,
but inspite of the ‘conmitnments nade to elinminate torture
the fact remains that torture i's nore w despread not that

ever before, "Custodial torture®™ is a naked violation of
human dignity and degradation with destroys, to-a very |large
extent, the individual personality. IT is a calculated

assault on human dignity and whenever human dignity is
wounded, civilisation takes a step backward-flag of humanity
must on each such occasion fly half-nast.

In all custodial crines that i's of real concern is not
only infliction of body pain but the nmental agony which a
person undergoes w thin the four walls of police station or
| ock-up. Whether it is physical assault or rape in'police
custody, the extent of trauma a person experiences is beyond
the purview of |aw.

"Custodial violence" and abuse of police power is not
only peculiar to this country, but it is w despread. 1t has
been the concern of international conmunity because the
problemis universal and the challenge is alnobst global. The
Uni versal Declaration of Human Rights in 1984, whi ch market
the energency of worldw de trend of protection and guarantee
of certain basic human rights, stipulates in Article 5 that
"No one shall be subjected to torture or to curel, i'nhuman
or degrading treatment or punishnment."” Despite the / pious
declaration, the crime continues unabated, though every
civilised nation shows its concern and takes steps for its
er adi cati on.

In England, torture was once regarded as a norma
practice to ger information regarding the crine, the
acconplices and the case property or to extract confessions,
but with the devel opnent of common |law and nore radica
i deas inbi bing human though and approach, such inhuman
practices were initially discouraged and eventually al nost
done away with , certain aberrations here and there
notw t hstandi ng. The police powers of arrest, detention and
interrogation in England were exam ned in depth by Sir Cyri
Philips Conmmittee- 'Report of a Royal Conmi ssion on Crinina
Procedure’ (conmmand - Paper 8092 of 1981). The report of the
Royal Conmmission is, instructive. In regard to the power of
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arrest, the Report recommended that the power to arrest
without a warrant nust be related to and Ilimted by the

object to be served by the arrest, nanely, to prevent the
suspect from destroying evidence or interfering wth
wi t nesses or warning acconplices who have not yet been
arrested or where there is a good reason to suspect the
repetition of the offence and not to every case irrespective
of the object sought to be achieved.

The Royal Commi ssion suggested certain restrictions on
the power of arrest on the basis of the ‘necessity
principle . The Royal comm ssion said

".... W recomend that detention

upon arrest for a ‘offence should

continue only on one or nore of the

following criteria:

(a) the person‘s‘s ~unwllingness

to identify himself so that summons

may be served upon him

(b) /the  need to pr event the

cont'inuation or repetition of that

of f ence;

(c) the need to pr ot ect t he

arrested person‘s hinself or other

persons or property;

(d) the need/'to secure or preserve

evidence of or /relating to that

of fence or to obtain such evidence

from the suspect by questioning

him and

(e) the likelihood of the person‘s

failing to appear at - court to

answer anycharge nade against him?"

The Royal Commi ssion al so suggested

"To help to reduce the “use of
arrest we would also propose  the
introducti on here of a schene that
is used in Ontario enabling a
police officer to issue what is
call ed an appearance notice. That
procedure can be wused to obtain
attendance at the police station
wi t hout resorting to arrest
provided a power to arrest exists,
for exanple to be finger printed or
to participate in an identification
parade. It could also be extended
to attendance for interview at a
time convenient both to the suspect

and to t he police of ficer
investigating the case...."
The power of arrest, interrogation and detention has

now been streamined in England on the basis of the
suggesti ons made by the Royal Comm ssion and incorporated in
police and Crimnal Evidence Act, 1984 and the incidence of
custodi al violence has been mninmsed there to a very great
extent.

Fundanental rights occupy a place of pride in the India
Constitution. Article 21 provides "no person shall be
deprived of his life or personal |iberty expect according to
procedure established by law'. Personal liberty, thus, is a
sacred and cherished right wunder the Constitution. The
expression "life of personal [Iiberty" has been held to
include the right to live with hunman dignity and thus it
woul d al so include within itself a guarantee against torture
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and assault by the State or its functionaries. Article 22
guarantees protection against arrest and detention in
certain cases and declares that no person who is arrested
shall be detained in custody w thout being informed of the
grounds of such arrest and the shall not be denied the right
to consult and defend hinself by a | egal practitioner of his
choice. Clause (2) of Article 22 directs that the person
arrested and detained in custody shall be produced before
the nearest Magistrate within a period of 24 hours of such
arrest, excluding the time necessary for the journey from
the place of arrest to the court of the Magistrate. Article
20(3) of the Constitution |ays down that a person accused of
an offence shall not be conpelled to be a wi tness against
hi nsel f. These are sone of the constitutional safeguard
provided to a person with a viewto protect his persona

liberty against and unjustified assault by the State, In
tune with the constitutional guarantee a nunber statutory
provisions also seek to project personal |iberty, dignity

and basic / human rights of the <citizens. Chapter V. of
Crimnal 'Procedure Code, 1973 deals wth the powers of
arrest of _a person and the safeguard which are required to
be followed by the police to protect the interest of the
arrested person. Section 41, C. P.C confers powers on any
police officer to arrest” a person under the circunstances
specified therein /without any order or a warrant of arrest
froma Magi strate. Section 46 provides the nethod and manner
of arrest. Under this Section no formality is necessary
while arresting a person. Under Section 49, the police is
not permtted to use nore restraint than is necessary to
permtted to use nore restraint than is necessary to prevent
the escape of the person. Section 50 enjoins every police
of ficer arresting any person wi thout warrant to comunicate
to him the full particulars of the offence for which he is
arrested and the grounds for such arrest. The police officer
is further enjoined to informthe person arrested that he is
entitled to be released on bail and he my arrange for
sureties in the event of his arrest for a non-bailable
of fence. Section 56 contains a nmandatory provision‘requiring
the police officer making an arrest wthout warrant to
produce the arrested person before a Mgistrate wthout
unnecessary delay and Section 57 echoes Cause (2)  of
Article 22 of the Constituion of India. There are sone other
provisions also |ike Section 53, 54 and 167 which are ai ned
at affording procedural safeguards to a person arrested by
the police. Wienever a person dies in custody of the police,
Section 176 requires the Magistrate to hold and enquiry into
the cause of death.

However, inspite of the constitutional and statutory
provi sions ained at safeguarding the personal |iberty and
life of a citizen, growi ng incidence of torture and deaths
in police custody has been a disturbing factor. Experience
shows that worst violations of human rights take ' place
during the course of investigation, when the police with a
view to secure evidence or confession often resorts to third
degree nethods including torture and adopts techniques of
screening arrest by either not recording the arrest or
describing the deprivation of liberty nerely as a prol onged
interrogation. A reading of the norning newspapers al nost
everyday carrying reports of dehumanising torture, assault,
rape and death in custody of police or other governnenta
agencies is indeed depressing. The increasing incidence of
torture and death in custody has assunmed such alarmng
proportions that it is affecting the creditibility of the
Rule of Law and the administration of crimnal justice
system The community rightly feels perturbed. Society's cry
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for justice becones |ouder.

The Third Report of the National Police Comm ssion in
I ndia expressed its deep concern with custodi al denoralising
effect with custodial torture was creating on the society as
a whole. It made sone very useful suggestions. It suggested

. An arrest during the
i nvestigation of a cognizable case
may be considered justified in one

or ot her of t he foll ow ng
ci rcumnst ances : -

(1) The case i nvolves a grave
of fence like nurder, dacoity,
robbery, rape etc., and it is

necessary to arrest the accused and
bring his novenents under restraint
to infuse confi dence anong the
terror stricken victins.

(ii) ./ The accused is likely to
abscond and evade the processes of
I aw.

(iii) The accused is given to

vi ol ent behaviour andis likely to
commt further offences unless his

novenent s are br ought under
restraint.

(iv) The accused is a habitua

of fender and unless kept in custody
he is Ilikely to commt ~simlar
of f ences agai n. It woul d be
desirabl e to i-nsi st t hrough
departnmental instructions that a

police officer making an arrest

should also record in the  case

diary the reasons for making the

arrest, thereby clarifying hi s

conformity to t he specified

guidelines......

The recomendati ons of the Police Comm ssion (supra)
reflect the constitutional concomtants of the fundament al
right to per sonal l'iberty and freedom These
recommendat i ons, however, have not acquired any statutory
status so far.

This Court in Joginder Kunmar Vs. State [1994 (4) SCC,
260] (to which one of us, namely, Anand,- J. was a party)
consi dered the dynanics of nisuse of police power of arrest
and opi ned

"No arrest can be nade because it

is lawful for the police officer to

do so. The existence of the power

of arrest is one t hi ng. The

justification for the exercise of

it is quite another...No. arrest

shoul d be nmade w t hout a reasonabl e

satisfaction reached after sone

i nvesti gati on about the genui neness

and bonafides of a conplaint and a

reasonabl e belief both as to the

person’s conmplicity and even so as

to the need to effect arrest.

Denying person his liberty is a

serious matter."

Jogi nder Kumar’'s case (supra) involved arrest of a
practising | awyer who had bee called to the police station
in connection with a case under inquiry on 7.1.94. On not
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receiving any satisfactory account of his whereabouts, the
fam |y menber of the detained | awer preferred a petition in
the nature of habeas corpus before this Court on 11.1.94 and
in conpliance with the notice, the |awer was produced on
14.1.94 before this court the police version was that during
7.1.94 and 14.1.94 the |awer was not in detention at al
but was only assisting the police to detect sone cases. The
detenue asserted otherwi se. This Court was not satisfied
with the police version. It was noticed that though as on
that day the relief in habeas corpus petition could not be
granted but the questions whether there had been any need to
detain the |awer for 5 days and if at all he was not in
detention then why was this Court not infornmed. Wre
i mportant questions which required an answer. Besides, if
there was detention for 5 days, for what reason was he
det ai ned. The Court’ therefore, directed the District Judge,
Ghazi abad to nmakea detailed enquiry and submit his report
within 4 weeks., The Court voiced its concern regarding
conplaints of ~violations of human rights during and after
arrest. It said:

"The horizon of hunman rights  is

expanding. at the sanme tine, the

crime rate is also increasing, O

late, this Court has been receiving

conplaints about vi ol ati ons of

human rights because of

indiscrimnate arrests. How are we

to strike a ‘balance between the

two?

A realistic approach shoul'd be made

in this direction. The law of

arrest is one of bal anci ng
i ndividual rights, liberties and
privileges, on the one “hand, and
i ndi vi dual duti es, obl i gati ons

wei ghi ng and bal ancing the rights,

liberties and privileges of he

single individual and those of

i ndi viduals collectively; of sinply

deciding what is wanted and where

to put the weight and the enphasis;

of deciding with cones first-the

crimnal or soci ety, t he | aw

violator or the abider..... "

This Court then set down certain procedural "requirenents"”
in cases of arrest.

Custodi al death is perhaps one of the worst crimes. in a
civilised society governed by the Rule of Law.. The rights
i nherent in Articles 21 and 22(1) of the Constitution
required to be jealously and scrupulously protected. W
cannot wi sh away the problem Any formof torture of cruel
i nhuman or degrading treatment would fall wthin the
inhibition of Article 21 of the Constitution, whether it
occurs during investigation, interrogation or otherw se. |f
the functionaries of the Governnent becone | aw breakers, it
is bound to breed contenpt for law and would encourage
| awl essness and every nan woul d have the tendency to becone

aw unto hi nsel f thereby | eading to anarchanism No
civilised nation can permit that tp happen. Does a citizen
shed off his fundanmental right to life, the nonent a

policeman arrests hin? Can the right to life of a citizen be
put in abeyance on his arrest? These questions touch the
spi nal court of human rights jurisprudence. The answer,
i ndeed, has to be an emphatic ’'No’. The precious right
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guaranteed by Article 21 of the Constitution of India cannot
be denied to convicted undertrials, detenues and other
prisoners in custody, except according to the procedure
established by law by placing such reasonable restrictions
as are pernmitted by | aw

In Neel abati Bahera Vs. State of Orissa [1993 (2) SCC,
746], (to which Anand, J. was a party) this Court pointed
out that prisoners and detenues are not denuded of their
fundanental rights wunder Article 21 and it is only such
restrictions as are permitted by law, which can be inposed
on the enjoyment of the fundanental rights of the arrestees
and detenues. It was observed

"It is axiomatic ‘that convicts,

prisoners or wundertrials are not

denuded of their fundamental rights

under Article 21 and its is only

such restrictions, as are permtted

by Taw, which can be inposed on the

enj oyment of _the fundanental right

by such persons. It i s an

obligation of the State to ensure

that there is no -infringenment of

the indefeasible rights of a

citizen 0 Iife, except in
accordance w'th law, while the
citizen is in/its custody. The
preci ous right guar ant eed by

Article 21 of the constitution of
I ndi a cannot be denied to convicts,
undertrials or other prisoners in
cust ody, expect accordi ng to
procedure established by |aw. There
is a great responsibility on the
police or prison authorities to
ensure that the citizen in its
custody is not deprived of  his
right to life. Hs Ilibertylis in
t he very nat ure of t hi ngs
circunscribed by the very fact of
hi s confinenent and therefore his
interest in the linmted liberty
left to himis rather precious. The
duty of care on the part of the
State is responsible if the person

in custody of the police is
depri ved of hi s life except
accordi ng to t he procedure

establ i shed by | aw.

I nstances have cone to out notice were the police has
arrested a person without warrant in connection with the
investigation of an offence, wi thout recording the arrest,
and the arrest person has been subjected to torture to
extract information fromhim for the purpose of further
i nvestigation or for recovery of case property or for
extracting confession etc. The torture and injury caused on
the body of the arrestee has sonetine resulted into his
death. Death in custody is not generally shown in the
records of the lock-up and every effort is nade by the
police to di spose of the body or to nake out a case that the
arrested person died after he was rel eased from custody. Any
conpl ai nt agai nst such torture or death is generally not
given any attention by the police officers because of ties
of brotherhood. No first information report at the instance
of the victimor his kith and kin is generally entertained
and even the higher police officers turn a blind eye to such
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conplaints. Even where a formal prosecution is |aunched by
the victim or his kith and kin, no direct evidence is
avail able to substantiate the charge of torture or causing
hurt resulting into death as the police |ock-up where
generally torture or injury is caused is away from the
public gaze and the wtnesses are either police men or co-
prisoners who are highly reluctant to appear as prosecution
witness due to fear of letaliation by the superior officers
of the police. It is often seen that when a conplaint is
made agai nst torture, death or injury, in police custody, it
is difficult to secure evidence against the policenen
responsi ble for resorting to third degree nethods since they
are incharge of police 'station records which they do not
find difficult to nmanipulate. Consequently, prosecution
agai nst the del i nquent officers generally results in
acquittal. State of Madhya Pradesh Vs. Shyansunder Trivedi &
Os. [ 1995 (3) Scale, 343 =] is an apt case illustrative of
the observations made by us above. |In that case, Nathu
Bnjara was tortured at police station, Ranpura during the
interrogation. As* a result ~of extensive injuries caused to
himhe died in police custody at the police station. The
defence set up by the respondent police officials at the
trial was that Nathu Banjara had been rel eased from police
custody at about 10.30 p.m after interrogation 13.10.1986
itself vide entry EX ~ P/22A in the Roznantha and that at
about 7.00 a.m on /14.10.1981, a death report Ex. P/9 was
recorded at the police station, Ranmpura, at the instance of
Ranesh respondent 'No. 6, to the -effect that  he had found
"one unknown person" near a tree by the side of the tank
riggling with painin his chestt and that ‘as a soon as
respondent No. 6 reached near him the said person died. The
further case set wup by SI Trivedi, respondent " No. 1,
incharge of the police station was that ~after nmaking a
Roznanctha entry at 7.00 a.m about his departure fromthe
police station he (respondent. No. 1-- Shyansunder Trivedi)
and Const abl e Raj aram respondent proceeded to the spot where
the dead body was stated to (be Ilying for conducting
i nvestigation under Section 174 Cr.P.C He sunmobned Ranesh
Chandra and Coverdhan respondents. to the spot and in their
presence prepared a panchnama EX. P/27 of the dead body
recording the opinion therein to the effect that no definite
cause of death was known.

The First Additional Sessions Judge acquitted all the
respondents of all the <charges holding that there was no
direct evidence to connect the respondents with the crine.
The State of Madhya Pradesh went wup in appeal against the
order of acquittal and the H gh Court rmaintained the
acquittal of respondents 2 to 7 but set aside the acquitta
of respondent No. 1, Shyansunder Trivedi for offences under
Section 218, 201 and 342 IPC. Hi s acquittal for the offences
under Section 302/149 and 147 | PC was, however, maintained.
The State filed an appeal in this court by special |eave.
This Court found that the followi ng circunstances have been
establ i shed by the prosecution beyond every reasonabl e doubt
and coupled wth the direct evidence of PW 1, 3, 4, 8 and
18 those circunstances were consistent only wth the
hypot hesi s of the quilt of the respondents and were
i nconsistent with their innocence

(a) that the deceased had been

brought alive to the police station

ad was |ast seen alive there on

13. 10. 81;

(b) That the dead body of the

deceased was taken out of the

police station on 14.1.81 at about
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went

2 pm for being renoved to the
hospi t al

(c) that SI Trivedi respondent No.
1, Ram Naresh shukla, Respondent
No. 3, Raja Ram respondent No. 4
and Gani uddi n respondent No. 5 were
present at the police station and
had all joined hands to dispose of
the dead body of Nat hu-Banj ar a:

(d) That SI  Trivedi, respondent
No. 1 created false evidence and
fabricated fal se clues in the shape
of docunentary evidence with a view
to screen the offence and for that
matter, the offender:

(e) S Tri vedi r espondent in
conni vance with some of hi s
subordi nates, respondents herein
had taken steps to cremate the dead
body. in hast e descri bi ng t he
deceased as a 'lavaris’ though'the
identity of the deceased, when they
had interrogated for a sufficient
long time was well known to them
and opi ned that:

"The observations of the H gh Court
that the presence and participation
of these respondents in the crine
is doubtful are not borne out from
the evidence on the record and
appear to be an wunrealistic over
sinmplification of the tell tale
circunst ances established by the
prosecution.”

One of wus (nanmely, Anand, J.) -speaking for the Court
on to observe :

"The trial court and the High

Court, if we nmay say so. with
respect, exhibited a total l|ack of
sensitivity and a "coul d not

carel ess’ attitude in appreciating
the evidence on the record and
thereby condoni ng the barbarous
there degree nmet hods which are
still being wused, at some police
stations, despite being illegal

The exaggerated adherence to and
i nsi stence upon the establishnent
of proof beyond every reasonable
doubt, by the prosecution, ignoring
the ground realities, the fact
situations and t he pecul i ar
ci rcunst ances of a given case, as
in the present case, often results
in mscarriage of justice and nakes
the justice delivery system a
suspect. In the ultimte analysis
the society suffers and a crimina
gets encouraged. Tortures in police
custody, which of late are on the
i ncrease, receive encouragenent by
this type of an unrealistic
approach of the Courts because it
reinforces the belief in the mind
of the police that no harm would
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cone to themif an odd prisoner

dies in the | ock-up, because there

woul d hardly be and evi dence

available to the prosecution to

directly inplicate them wth the

torture. The Courts, nust not | oose

sight of the fact that death in

police custody is perhaps on of the

wor st ki nd of crine in a a

civilised society, governed by the

rule of law and poses a serious

thereat to an orderly civilised

society."

This Court then suggested

"The Courts are also required to

have a change in their outl ook and

attitude, particularly in cases

i nvolving custodial crines and they

shoul'd exhi bit nore sensitivity and

adopt a realistic rather than a

narrow technical approach, while

dealing with the case of custodia

crime so that as faras possible

within their ‘powers, the qguilty

shoul d not escape so that the

victim of crine has t he

satisfaction that wultimately the

Maj esty of Law has prevailed."”

The State appeal was allowed and the acquittal of
respondents 1, 3, 4 and 5 was set aside. The respondents
were convicted for various offences including the offence
under Section 304 Part 11/34 IPC and sentenced to various
terns of inprisonnent and fine ranging fromRs. 20,000/- to
Rs.. 50,000/-. The fine was directed to be paid to the heirs
of Nathu Banjara by way of compensation. It was further
directed :

"The Trial Court shall ensure, in
case the fine is deposited by the
accused respondents, t hat t he

paynment of the sane is nmade to the

heirs of deceased Nathu Banjara,

and the Court shall take all such

precautions as are necessary to see

that the noney is not allowed to

fall into wong hands and is

utilised for the benefit of the

menbers of the famly of the

deceased Nat hu Banjara, and if

found practical by deposit in

nati onal i sed Bank or post office on

such terms as the Trial Court nmay

in consultation with the heirs for

the deceased consider fit and

proper."

It needs no enphasis to say that when the crine goes
unpuni shed, the crimnals are encouraged and the society
suffers. The victimof «crime or his kith and kin becone
frustrated and contenpt for |aw develops. It was considering
these aspects that the Law Comrission inits 113th Report
recormended the insertion of Section 114B in the Indian
Evi dence Act. The Law Conmi ssion recomended in its 113th
Report that in prosecution of a police officer for an
al | eged of fence of having caused bodily injury to a person
if there was evidence that the injury was caused during the
peri od when the person was in the custody of the police, the
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Court may presune that the injury was caused by the police
of ficer having the custody of the person during that period.
The Conmission further reconmended that the court, while
considering the question of presunption, should have regard
to all relevant circunstances including the period of
custody statement made by the victim nedical evidence and
the evidence wth the Magistrate may have recorded. Change
of burden of proof was, thus, advocated. In sham Sunder
Trivedi’'s case (supra) this Court also expressed the hope
that the Governnent and the |egislature would give serious
thought to the recomrendation of the Law Conmi ssion

Unfortunately, the suggested anendnent, has not been
incorporated in the statute so far. The need of anendnent
requires no enphasis - sharp rise i custodial violence,

torture and death in custody, justifies the urgency for the
amendnent and we invite Parlianent’s attention to it.

Police is, no doubt, wunder a legal duty and has
legitimate rightto arrest a crimnal and to interrogate him
during the investigation of a an offence but it nust be
renenbered that the | aw does not permit use of third degree
nmet hods or torture of accused in cust ody during
interrogation and investigation with that view to solve the
crime. End cannot justify ~the means. The interrogation and
investigation into a crime should be in true sense purpose
full to mmke the /investigation effective. By torturing a
person and wusing their degree nethods, the police would be
acconpl i shing behind the closed doors what the demands of
our |egal order forbid. No. society can permt it.

How do we check the abuse of police power? Transparency
of action and accountability -perhaps are tow possible
saf eguards which this Court —nust insist upon. Attention is
also required to be paid to properly develop work culture,
training and orientation of police force consistent wth
basi ¢ human val ues. Traini ng net hodol ogy of the police needs
restructuring. The force needs to be infused wth basic
human val ues and made sensitive to the constitutional ethos.
Efforts nust be made to change the attitude and approach of
the police personal handling investigations so that they do
not sacrifice basic human val ues during interrogati on'and do
not resort to questionable formof interrogation.  Wth a
viewto bring in transparency, the presence of the counse
of the arrestee at some point of ~time during the
interrogation may deter the police fromusing third degree
net hods during interrogation.

Apart from the police, there are several other
governmental authorities also like Directorate of =~ Revenue
Intelligence, Directorate of Enforcenent, Costal uard,
Central Reserve Police Force (CRPF), Border Security Force
(BSF), the Central Industrial Security Force (CISF), the
State Arned Police, Intelligence Agenci es like t he
Intelligence Bureau, R A W Central Bureau of I|nvestigation
(cBl) , dD, Tariff Police, Mounted Police and | TBP which
have the power to detain a person and to interrogated himin
connection with the investigation of econonmic offences,
of fences under the Essential Comodities Act, Excise -and
Custons Act. Foreign Exchange Regul ation Act etc. There are
i nstances of torture and death in custody of these
authorities as well, In re Death of Saw nder Singh G over
[1995 Supp (4) SCC, 450], (to which Kuldip Singh, j. was a
party) this Court took suo mbto notice of the death of
Sawi nder  Si ngh Grover during his custody with t he
Directorate of Enforcenment. After getting an enquiry
conducted by the additional District Judge, which disclosed
a prima facie case for investigation and prosecution, this
Court directed the CBI to lodge a FIR and initiate crimna
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proceedi ng against all persons nanmed in the report of the
Additional District Judge and proceed against them The
Union of India/Directorate of Enforcenent was al so directed
to pay sumof Rs. 2 lacs to the wi dow of the deceased by was
of the relevant provisions of law to protect the interest of
arrested persons in such cases too is a genui ne need.

There is one other aspect also which needs out
consi deration, W are conscious of the fact that the police
inIndia have to performa difficult and delicate task,
particularly in view of the deteriorating law and order
situation, conmunal riots, political turnmoil, student
unrest, terrorist activities, and anong ot hers the
i ncreasi ng nunber of underworld and arned gangs and
crimnals, Many hard core crimnals Ilike extremst, the
terrorists, drug peddlers, 'smugglers who have organised
gangs, have taken strong roots in the society. It is being
said in certain quarters that wth nore and nor e
i beralisation and enforcement of fundanental rights, it
would lead to difficulties in the detection of crines
conmtted by such categories of hardened crimnals by soft
peddl i ng interrogation. It-is felt in those quarters that if
we |ay to much of ~emphasis on protection of their
fundanental rights and human rights such crimnals may go
scot-free without exposi ng any el ement or iota or
crimnality with the result, the crine would go unpunished
and in the ultimate  anal ysis the soci ety would suffer. The

concern is genuine and the problem is real. To deal with
such a situation, ‘a balanced approach is needed to neet the
ends of justice. This all the nore so, in view of the

expectation of the society that police must deal with the
crimnals in an efficient and effective manner and bring to
book those who are involved in the crine. The cure cannot,
however, be worst than the disease itself.

The response of the American suprenme Court to such an
issue in Mranda Vs. Arizona, 384 US 436 is instructive. The
Court said :

"A recurrent argunent, made in

these cases is that society’s need

for interrogation out-weighs the

privilege. This argument is  not

unfam liar to this Court. See. e.g.

Chanbers v. Florida, 309 US 227,

240-41, 84 L ed 716, 724, 60 S C

472 (1940). The whose thrust of out

foregoing discussion denobnstrates

t hat t he Constitution has

prescribed the rights of t he

i ndi vi dual when confronted with the

power of Gover nirent when it
provided in the Fifth Anmendnent
that an i ndi vi dual cannot be

conpelled to be a w tness against

hi nsel f. That ri ght cannot be

abridged. "

(Enphasi s ours)

There can be no gain saying that freedom of an
i ndividual must vyield to the security of the State. The
ri ght of preventive detention of individuals in the interest
of security of the State in various situations prescribed
under different statures has been upheld by the Courts. The
right to interrogate the detenues, culprits or arrestees in
the interest of the nation, nust take precedence over an
individual’s right to personal liberty. The latin maxim
salus populi est supreme lex (the safety of the people is
the supreme law) and salus republicae est suprema |ex
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(safety of the state is the suprene |aw) co-exist an dare
not only inportant and relevant but lie at the heart of the
doctrine that the welfare of an individual nust vyield to
that of the community. The action of the State, however nust
be "right, just and fair". Using any form of torture for
extracting any kind of information would neither be ’right
nor just nor fair’ and, therefore, would be inpermssible,
being offensive to Article 21. Such a crime-suspect nust be
interrogated - indeed subjected to sustained and scientific
interrogation determined in accordance wth the provisions
of law. He cannot, however, be tortured or subjected to
third degree nethods or elemnated with a view to elicit
i nformation, extract confession or drive know edge about his
acconplices, weapons etc. H.s Constitutional right cannot be
abridged except in the nmanner permtted by law, though in
the very nature of  things there would be qualitative
difference in the nethods of interrogation of such a person
as conpared to an ordinary crimnal. Challenge of terrorism
nust be /‘net ~wit “innovative ideas and approach. State
terrorismis not answer to conbat terrorism State terrorism
is no answer to conbat terrorism State terrorismwould only
provide legitimacy to 'terrorism. That would be bad for the
State, the comunity and above all for the Rule of Law. The
State nmust, therefore, ensure that various agenci es depl oyed
by it for conbating terrorismact within the bounds of |aw
and not becone |aw /unto thenselves. that the terrorist has
violated hunan rights of innocent citizens  may render him
liable for punishment but it cannot justify the violation of
this human rights expect in the ~manner pernmitted by |aw
Need, therefore, is ~to develop scientific nethods of
i nvestigation and train the investigators properly to
interrogate to neet the chall enge.

In addition to the statutory and constitutiona
requirenents to which we have made a reference, we are of
the view that it would be useful and effective to structure
appropriate machinery for contenporaneous recording and
notification of all cases of arrest and detention to bring
in transparency and accountability. It is desirable that the
officer arresting a person should prepare a nmeno of his
arrest on wtness who may be a nenber of the family of the
arrestee or a respectable person of the locality from where
the arrest is made. The date and time of arrest shall be
recorded in The meno which nust also be counter signed by
The arrestee.

We therefore, consider it appropriate to issue the
followi ng requirenents to be followed in all cases of arrest
or detention till legal provisions are nmade in that behalf
as preventive neasures :

(1) The police personnel carrying out the arrest’ and
handling the interrogation of the arrestee should bear
accurate, visible and clear identification and name togs
with their designations. The particulars of all such police
personnel who handle interrogation of the arrestee nust be
recorded in a register.

(2) That the police officer carrying out the arrest of the
arrestee shall prepare a neno of arrest at the tine of
arrest a such neno shall be attested by atleast one wtness.
who may be either a nenber of the family of the arrestee or
a respectable person of the locality fromwhere the arrest
is made. It shall also be counter signed by the arrestee and
shall contain the tinme and date of arrest.

(3) A person who has been arrested or detained and i s being
held in custody in a police station or interrogation centre
or other |Ilock-up, shall be entitled to have one friend or
relative or other person known to himor having interest in
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his welfare being infornmed, as soon as practicable, that he
has been arrested and is being detained at the particular
pl ace, unless the attesting witness of the meno of arrest is
hi msel f such a friend or a relative of the arrestee.

(4) The time, place of arrest and venue of custody of an
arrestee nust be notified by the police where the next
friend or relative of the arrestee lives outside the
district or town through the legal Aid Organisation in the
District and the police station of the area concerned
telegraphically within a period of 8 to 12 hours after the
arrest.

(5) The person arrested nust be nade aware of this right to
have soneone inforned of his arrest or detention as soon he
is put under arrest or is detained.

(6) An entry nust be madein the diary at the place of
detention regarding the arrest of the person which shal
al so disclose the name of he next friend of the person who
has been infornmed of the arrest an the names and particul ars
of the police officials in whose custody the arrestee is.

(7) The arrestee should, where he so requests, be also
exam ned at the tine of his arrest and major and ninor
injuries, if any present on-his/her body, nust be recorded
at that time. The "lInspection Menmo" nust be signed both by
the arrestee and the police officer effecting the arrest and
its copy provided to the arrestee.

(8) The arrestee should be subjected to nedical exam nation
by trained doctor every 48 hours during his detention in
custody by a doctor on the panel  of approved doctors
appoi nted by Director, Health Services of the concerned
Stare or Union Territory. Director, Health Services should
prepare such a penal for all Tehsils and Districts as well.
(9) Copies of all the docunents including the meno of
arrest, referred to above, should be sent to the illaga
Magi strate for his record

(10) The arrestee may be pernitted to neet his |awyer during
i nterrogation, though not throughout the interrogation.

(11) A police control room should be provided at al
district and state headquarters, where i nformati on'regarding
the arrest and the place of custody of the arrestee shall be
conmuni cated by the officer causing the arrest, within 12
hours of effecting the arrest and at the police control room
it should be displayed on a conspi cuous notice board.

Failure to conply with the requirenments hereinabove
nentioned shall apart fromrendering the concerned officia
l'iable for departmental action, also render-his liableto be
puni shed for contenpt of <court and the proceedings for
contenpt of court may be instituted in any Hi gh Court of the
country, having territorial jurisdiction over the matter.

The requirenents, referred to above flow fromArticles
21 and 22 (1) of the Constitution and need to be strictly
foll owed. These would apply wth equal force to the other
governmental agencies also to which a reference has been
made earlier.

These requi renments are in addi tion to the
constitutional and statutory safeguards and do not detract
fromvarious other directions given by the courts fromtine
to tine in connection with the safeguarding of the rights
and dignity of the arrestee.

The requirenents nmentioned above shall be forwarded to
the Director General of Police and the Home Secretary of
every Stare/Union Territory and it shall be their obligation
to circulate the same to every police station under their
charge and get the sane notified at every police station at
conspi cuous place. It would al so be useful and serve | arger
interest to broadcast the requirements on the Al India
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Radi o besides being shown on the National network of
Door darshan and by publishing and distributing panphlets in
the | ocal | anguage containing these requirements for
i nformati on of the general public. Creating awareness about
the rights of the arrestee would in out opinion be a step in
the right direction to conbat the evil of custodial crine
and bring in transparency and accountability. It is hoped
that these requirenents would help to curb, if not totally
elimnate, the use of qguesti onabl e nmet hods during
i nterrogation and i nvestigation |eading to custodi a

conmi ssion of crines.

PUNI TI VE MEASURES

UBlI JUS 1Bl REMEDIUM - There is no wong w thout a renedy.
The law will that in every case where man is wonged and
undamaged he nust have a renmedy. A nere declaration of
invalidity of an action or finding of custodial violence or
death in |ock-up does not by itself provide any meani ngfu

renmedy to a person whose fundanental right to Iife has been
i nfringed. Much nore needs to be done.

Sone punitive provisions are contained in the Indian
Penal Code which seek to punish violation of right to life.
Section 220 provides for punishment to an officer or
authority who detains or keeps a person in confinenent with
a corrupt or malicious notive. Section 330 and 331 provide
for punishment of those who inflict injury of grievous hurt
on a person to extort confession or information in regard to
conmi ssion of an offence. Illustration (a) and (b) to
Section 330 nmeke a 'police officer  guilty of  torturing a
person in order to induce himto confess the conm ssion of a
crime or to induce himto confess the conm ssion of a crime
or to induce him to point out places where stolen property
is deposited. Section 330, therefore, directly nakes torture
during interrogation and investigation punishable under the
I ndi an Penal Code. These Statutory provisions are, However,
i nadequate to repair the wong done to the citizen
Prosecution of the offender is an obligation of the State in
case of every crime but the victimof crinme needs to be
conpensated nonetarily al so. The Court, wher e the
i nfringenent of the fundamental ~right 1is established,
therefore, cannot stop by giving a nere declaration. It mnust
proceed further and give conpensatory relief, nor by way of
damages as in a civil action but by way of conpensation
under the public law jurisdiction for the wong done, due to
breach of public duty by the State of not protectingthe
fundanental right to life of the citizen. To repair the
wong done and give judicial redress for legal injury is a
conpul sion of judicial conscience.

Article 9(5) of the International convent on civil and
Political Rights, 1966 (I CCPR) provides that "anyone who has
been the victimof wunlawful arrest or detention shall have
enforceable right to conpensation". of course, t he
Government of India as the tine of its ratificatiion (of
ICCPR) in 1979 had nade a specific reservation to the effect
that the Indian |egal system does not recognise a right to
conpensation for victins of unlawful arrest or detention and
thus did not becone party to the Convent. That reservation
however, has now lost its relevance in view of the law laid
down by this Court in nunber of cases awardi ng conmpensati on
for the infringement of the fundamental right to life of a
citizen. (See with advantage Rudal Shah Vs. State of Bihar [
1983 (4) SCC, 141 ]: Sebastian M Hongrey Vs. Union of India
[ 1984 (3) SCC, 339] and 1984 (3) SCC, 82]; Bhim Singh Vs
State of J & K[1984 (Supp) SCC, 504 and 1985 (4) SCC, 677]
Saheli Vs. Commissioner of Police. Delhi [1990 (1) SCC
422]}. There is indeed no express provision in the
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Constitution of India for grant of conpensation for
violation of a fundanental right to |ife, nonetheless, this
Court has judicially evolved a right o conpensation in cases
of established unconstitutional deprivation of person
liberty or life. [See : Nilabati Bahara Vs. State (Supra)]

Till about tow decades ago the liability of the
government for tortious act of its public servants as
generally Iimted and the person affected could enforce his
right in tort by filing a civil suit and there again the
defence of sovereign inmunity was allowed to have its play.
For the wviolation of the fundamental right to life or the
basi ¢ human rights, however, this Court has taken the view
that the defence of sovereign imunity is not available to
the State for the tortious act of the public servants and
for the established violation of the rights guaranteed by
Article 21 of the Constitution of India. In Nilabati Behera
Vs. State (supra) the decision of this Court in Kasturi La
Ralia RamJain Vs. State of U P. [1965 (1) SCR, 375] wherein
the plea /of sovereign inmmunity had been upheld in a case of
vicarious liability of the State for the tort conmtted by
its enpl oyees was expl ai ned thus:

"In this Context, it is- sufficient

to say that the  decision of this

Court in Kasturilal upholding the

State’'s plea /of sovereign inmunity

for tortious acts of its servants

is confined to the sphere of

[iability in tort, whi ch is

distinct fromthe State's liability

for contravention of fundanenta

rights to which the doctrine of

sover ei gn i Mmunity has no

application in the constitutiona

renmedy under Articles 32 and 226 of

the Constitution whi ch enabl es

awar d of conpensati on for
contravention of f undanent a
rights, when the only practicable
node of enf or cenent of t he

fundanental rights can be the award
of compensation. The decisions of
this court in Rudul Sah and others

inthat line relate to award of
conpensation for contravention of
f undanent al rights, in t he

constitutional remedy upon Articles
32 and 226 of the Constitution, On
the other hand, Kasturilal related
to the value of goods seized and
not returned to the owner due to
the fault of governnent Servants,
the claim being of damages of the
tort of conver si on under t he
ordinary process, and not a claim
for conmpensation for violation of
fundanental rights. Kasturilal is,

therefore, inapplicable in this

context and di stinguishable."

The claim in public law for conpensati on f or
unconstitutional deprivation of fundamental right to life

and liberty, the protection of which is guaranteed under the
Constitution, is a claimbased on strict liability and is in
addition to the claim available in private | aw for danmages
of tortious acts of the public servants. Public |aw
proceedi ngs serve a different purpose than the private |aw
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pr oceedi ngs. Awar d of conpensati on for est abl i shed
i nfringement of the indefeasible rights guaranteed under
Article 21 of the Constitutions is renedy available in
public law since the purpose of public lawis not only to
civilise public power but also to assure the citizens that
they live wunder a |legal system wherein their rights and
interests shall be protected and preserved. Gant of
conpensation in proceedings under Article 32 or 226 of the
Constitution of India for the established violation or the
fundanmental rights guaranteed under Article 21, is an
exerci se of the Courts under the public law jurisdiction for
penalising the wong door and fixing the liability for the
public wong on the State which failed in the discharge of
its public duty to protect the fundanental rights of the
citizen.

The old doctrine of ~only relegating the aggrieved to
the renedies available in civil lawlimts the role of the
courts too nuch, as the protector and custodian of the
i ndefeasible rights of the «citizens. The courts have the
obligation to satisfy the social aspirations of the citizens
because the court and the law are for the people and
expected to respond to their aspirations. A Court of |aw
cannot close its consciousness and aliveness to stark
realities. Mere punishnment of the of fender cannot give nuch
solace to the famly of the victim- civil action for danage
is a long drawmn and cunber sone judicial process. Mnetary
conpensation for redressal by the Court finding the
infringenent of the indefeasible right to life of the
citizen is, therefore, useful and at tinmes perhaps the only
effective renedy to apply balmto the wounds of the famly
nmenbers of the deceased victim Who may have been the bread
wi nner of the famly.

In Nilabati Bahera's case (supra), it was held:

"Adverting to the grant of relief

to the heirs of a victim of

custodi al death for the infraction

or i nvasi on of his rights

guaranteed under Article 21 of the

Constitution of India, it is not

al ways enough to relegate him to

the ordinary remedy of a civil suit

to claim damages for the tortious

act of the State as that renedy in

private law indeed is available to

the aggrieved party. The citizen

conpl ai ning of the infringenent of

t he i ndef easi bl e right under

Article 21 of the constitution

cannot be told that for t he

est abl i shed viol ation of t he

fundanental right to Iife he cannot

get any relief under the public |aw

by the courts exercising Wit

jurisdiction, The primary source of

the public law proceedings stemns

fromthe prerogative wits and the

courts have therefore, to evolve

new tools’ to give relief in public

law by moulding it according to the

situation with a view to preserve

and protect the Rule of Law. Wile

concluding his first Ham yn Lecture

in 1949 wunder the title "freedom

under the Law' Lord Denning in his

own styl e warned
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No one ca suppose that the
executive will never be guilty the
of the sins that are common to al
of us. Your may be sure that they
will sometines to things which they
ought to do : and wll not do
things that they ought to do. But
if and when wongs are thereby
suffered by any of us what is the
renmedy? Qur procedure for securing
our personal freedomis efficient,
out procedure for _preventing the
abuse of power is not. Just as the
pi ck and shovel is no | onger
suitable for the wi nning of coal
so al so the procedure of mandanus,
certiorari and actions on the case
are not suitable for the wnning or
freedomin the new age. They nust
be replaced by new and up-to date

nmachi-nery by decl arations,
i njunctions and actions for
negligence... Thi's is not the task
of Parlianent... the courts nust do

this. O all the great tasks that

lie ahead this is the greatest.

Properly exerci sed the new powers

of the executive |ead to the

wel fare state ' but abused they

lead to a totalitarian state. None

such must ever be - allowed in this

country."

A simlar approach of redressing the wong by award of
nonet ary compensation against the State for its failure to
protect the fundanmental rights ~of the citizen has been
adopted by the Courts of Ireland, which has a witten
constitution, guaranteeing fundanental rights, but which
also like the Indian Constitution contains no provision of
renmedy for the infringement of those rights. = That has,
however, not prevented the Court in Ireland from devel opi ng
renedi es, including the award of damages, not only agai nst
individuals guilty of infringenent, but against the State
itself.

The informative and educative observations of O
Dalaigh CJ in The State (At the Prosecution of Quinn) v.
Ryan [1965] IR 70 (122) deserve special notice. The Learned
Chi ef Justice said:

"It was not the intention of the

Constitution in guaranteeing the

fundanental rights of the citizen

that these rights should be set at

nought or ci rcunvent ed. The

intention was t hat rights of

substances were being assured to

the individual and that the Courts

were the cust odi ans of t hose

rights. As a necessary corollary,

it follows that no one can wth

i mpunity set these rights at nought

of circunmvent them and that the

Court’s powers in this regard are

as anple as the defence of the

Constitution require."

(Enphasi s suppli ed)
In Byrne v. Ireland [1972] IR 241, Walsh J opined at p
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264:

per ni

"redress’ for contravention of the basic

"“In sever al parts in t he
Constitution duties to nake certain
provisions for the benefit of the
citizens are inposed on the State
interms which bestow rights upon
the citizens and, unless sone
contrary provision appears in the
Constitution, the Constitution nust
be deenmed toe have created a renedy
for the enf or cenent of t hese
rights. It follows that, where the
right is one guaranteed by the
State. It is against the State that
the renedy nust be sought it there
has been a failure to-discharge the
constitutional obligation inmpose"
(Enphasi s suppl i ed)

In Maharaj Vs. Attorney General of Trinidad and Tobago
[ (1978) 2 Al E.R 670]. The Privy Council while
interpreting Section 6 of  the Constitution of Trinidad and
Tobago held that though not expressly provided therein, it
tted an order for nonetary conpensation, by way of

human rights and

fundanental freedons. Lord Dipl ock speaking for the majority

sai d:

"I't was argued on behalf of the
Attorney General that Section 6(2)
does not permt of an order for
nonet ary compensation despite the
fact that this kind of redress was
ordered in Jaundoo v. Attorney
General of Guyana. Reliance was
pl aced on the reference in the sub-
section to ’'enforcing, or securing
the enforcement of, any of  the
provisions of the said foregoing
sections’ as the purpose for which
orders etc. could be nmade. An order
for paynment of conpensation, it was
submtted, did not ambunt to the
enforcenent of the rights that had
been cont ravened. In their
Lordshi ps’ view of or der for
paynment of conpensation when a
right protected under Section 1
"has been’ contravened is clearly a
formof ’"redress’ which a person is
entitled to claimunder Section 6
(1) and my well be any only
practicable form of redress, as by
nowit 1is in the instant case. The
jurisdiction to make such an order
is conferred on the Hi gh Court by
para (a) of Section 6(2), viz.
jurisdiction 'to here and determ ne
any application nade by any person
i n pursuance of sub-section (1) of
this section’. The very w de power
to nmake orders, issue wits and
give directions are ancillary to
this."

Lord diplock then went on to observe ( at page 680)

"Finally, their Lordships would say
somet hing about the neasure of
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nonetary conpensation recoverable

under Secti on 6 where t he

contravention of the claimant’s

constitutional rights consists of

deprivation of liberty otherw se

that by due process of |law The

claimis not aclaimin private | aw

for danmages for the tort of false

i mprisonnent, under which the

danages recoverable are at |arge

and woul d include damages for |oss

of reputation. ITis a claim in

public law for conpensation for

deprivation of |iberty alone."

In Sinpson was, Attorney General [ Baigent’'s case ]
(1994 NZLR, 667) the Court of Appeal in NewZeal and dealt
with the issue in-a very el aborate manner by reference to a
catena ~of authorities from different jurisdictions. It
considered the applicability of the doctrine of vicarious
liability for torts, like unlawful search, commtted by the
police officials which violate the New Zealand Bill of
Ri ghts Act, 1990. Wiile dealing with the enforcenent of
rights and freedons as guaranteed by the Bill of R ghts for
which no specific renedy was provided. Hardie Boys, J.
observed

"The New Zealand Bill of R ghts
Act, unless it is to be no nore
that an enpty statenent, s a

conmitment by ‘the Crown that those
who in the three branches of the
government exercise its-functions,
powers and duties will observe the
rights hat the Bill affirms. it is
I consi der inmplicit in t hat
conmitment, indeed essential to its
worth, that the Courts are not only
to observe the Bill in t he
di scharge of their own duties but
are able to grant appropriate ad
effective renedies where rights
have been infringed. | see no
reason to think that this should
depend on the ternms of a witten
constitution. Enjoynent of t he
basi c human rights are the
entitlenent of every citizen, and
their protection the obligation of
every civilised state. They are
inherent in and essential to the
structure of society. They do not
depend on t he | egal or
constitutional form in which they
are declared. the reasoning that
has led the Privy Council and the
Courts of Ireland and India to the
concl usions reached in the cases to
which | have referred (and they are
but a sample) is in ny opinion
equally valid to the New Zeal and
Bill of Rights Act if it is to have
life and nmeani ng. " (Enphasi s
suppl i ed)

The Court of appeal relied upon the judgnent of the

Irish Courts, the Privy Council and referred to the law laid
down in N labati Behera Vs. State (supra) thus:
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"Anot her val uable authority cones
fromlindia, Were the constitution
enpowers the Suprene Court to
enforce rights guaranteed under it.
In N labati Bahera V. State of
Orissa (1993) Cri. LJ 2899, the
Supr ene Court awar ded danmages
against the Stare to the nother of
a young nman beaten to death in
police custody. The Court held that
its power of enforcenent inposed a
duty to "forge new tool s", of which
conpensati on was an appropriate on
where that was the only node of
redress available.~ This Was not a
remedy in tort, but one in public
| aw based on-strict liability for
the contravention of fundanenta
rights to which the principle of
sovereign i munity does not apply.
These observations of Anand, J. at
P 2912 may be noted.

The ol d doctrineof only rel egating
the aggrieved to the renmedi es

available in /civil law limts the
role of the courts too nuch as
protector and guarantor of the
i ndef easi bl e rights of the

citizens. The courts have t he

obligation to satisfy the  socia

aspirations of the citizens because

the courts and the law are for the

peopl e and expected to respondto

their aspirations. The purpose of

public law is not only to civilize

public that they live under a lega

systemwhich ainms to protect their

i nterest and preserve their

rights.”

Each the five nenbers of the Court —of Appeal in
Sinpson’s case (supra) delivered a separate judgnent but
there was wunanimty of opinion regarding the grant of
pecuni ary conpensation to the victim for the contravention
of his rights guaranteed wunder the Bill of Rights Act,
notwi t hst andi ng the absence of an express provision in that
behal f in the Bill of Rights Act.

Thus, to sumup, it is now a well accepted proposition
in most of the jurisdictions, that nonetary or pecuniary
conpensation is an appropriate and indeed an effective and
sonetines perhaps the only suitable renedy for redressal of
the established infringenment of the fundanmental “right to
life of a citizen by the public servants and the State is
vicariously liable for their acts. The claimof the citizen
is based on the principle of strict liability to which the
defence of sovereign inmunity is nor available and the
citizen nmust revive the anmount of conpensation from the
State, which shall have the right to be indemified by the
wong doer. In the assessnent of conpensation, the enphasis
has to be on the conpensatory and not on punitive el ement.
The objective is to apply balm to the wounds and not to
puni sh the transgressor or the offender, as awarding
appropriate puni shrment for the of fender, as awarding
appropriate punishment for the offence (irrespective of
conpensati on) nust be left to the crimnal courts in which
the of fender is prosecuted, which the State, in law, is duty
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bound to do, That award of conpensation in the public |aw
jurisdiction is also without prejudice to any other action
like civil suit for danages which is lawmfully available to
the victim or the heirs of the deceased victimw th respect
to the same matter for the tortious act committed by the
functionaries of the State. The quantum of conpensation
will. of course, depend upon the peculiar facts of each case
and no strait jacket fornula can be evolved in that behalf.
The relief to redress the wong for the established invasion
of the fundanental rights of the citizen, under he public
law jurisdiction is, in addition to the traditional renedies
and not it derrogation of them The ampunt of conpensation
as awarded by the Court and paid by the State to redress The
wong done, nmay in a given case , be adjusted agai nst any
amount which may be awarded to the claimant by way of
danages in a civil suit.

Before parting wth this ~judgnent we wi sh to place on
record our appreciation for the |learned counsel appearing
for the States in general and Dr. A M Singhvi, |[earned
seni or counsel who assisted the Court amicus curiae in
particul ar _forthe val uabl e assistances rendered by them




