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The present appeal is filed against the judgnment
and order passed by the H gh Court of Judicature at
Bonbay (Nagpur Bench) on-March 29, 2005 in Crim nal
Appeal No. 262 of 2001 by which the Hi gh Court
di smi ssed the appeal jagai nst an order of conviction
recorded by the Sessions Judge, Bul dana on July 23,

2001 in Sessions Case No. 19 of 2001 convicting the
appel l ant for an of fence puni shabl e under Section 302 of
I ndi an Penal Code (1PC).

Short facts |eading to the present appeal are that
the deceased Ninaji Rupaji Ghonge was a resident of
Deodhaba, Tal uk Mal kapur, District Buldana. He was
residing with his son Sopan (PWs). Hi s other sons were
staying separately. Deceased N naji possessed she goats,
sheep and she buffal os. The appel | ant -accused Nandeo
was al so residing in a nearby house. Rel ations between
the deceased Ninaji and the accused Nandeo were
strained. The reason was the belief entertained by the
accused. Nandeo harboured a suspicion that she goats
and sheep bel onged to himdi ed due to sonme di sease and
the deceased Ninaji and his friends were responsible for
the death of those aninmals as deceased N naji had played
a witch craft. This resulted in accused Nandeo abusi ng
the deceased and adnministering threat to kill. PW6-
Sopan, son of the deceased, however requested vill age
people to settle the dispute between his father and the
accused. Accordingly, some responsible persons
intervened, called both of them and advi sed not to
quarr el

On Cctober 25, 2000 between 8.00 to 9.00 p.m, a
she buffal o of accused Nandeo di ed. Deceased N naji,
after taking his neal, was sleeping on the wooden cot in
the backyard of his house. On the sane night, at about
2.00 to 3.00 a.m, PWs-Sopan (conplainant) heard
shouts of his father calling 'Bapa re Bapa re’. On hearing
the cry, PWs-Sopan and his w fe rushed towards the
backyard of his house where N naji was sl eeping and
noticed that the accused Nanmdeo was assaulting him
PW6- Sopan saw t he accused adm ni stering axe bl ow on
the head of his father Ninaji, in the light of electric bulb
On seeing Sopan, the accused Nandeo fled away from
the place taking axe in his hand. Sopan chased him but
the accused di sappeared in the darkness and Sopan
could not catch him PWB-Raju Prahlad Sonune, who
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was a nei ghbour, also heard the shout of N naji and cane
there. He also tried to catch the accused Nandeo but
could not succeed. Sopan and Raju returned to the
backyard where Ninaji was |ying. They noticed two
injuries one on the head and another near his right eye
and they were bl eedi ng. Meanwhil e nei ghbours had
gathered. Ninaji was then taken to Dr. Suresh Wagh
(PWr). According to the prosecution, Dr. Suresh Wagh-
PW asked Ninaji as to what had happened and the |atter
told himthat accused Nandeo had assaulted himwith
axe. Dr. Suresh Wagh gave one injection to Ninaji and
asked Sopan to take Ninaji to the hospital at Ml kapur
for better treatnent. Sopan and his friends brought
Ninaji to Mal kapur in a jeep at about 6.30 a.m in the
followi ng morning at the hospital of Dr. Suhas Borle
(PWB), who advised to take Ninaji to ' Advance Critica
Center’ at Mal kapur and accordingly he was taken there.
Dr. Suhas Borle exam ned Ninaji and applied stitches to
hi s wounds. However, at about 8.00 a.m on that day,

Ni naji succunbed to the injuries inthe hospital itself. At
about 8.15 a.m, Dr. Suhas Borle sent report to police
station, Ml kapur about the accidental death of Ninaji. A
case was registered at Mal kapur police station being
Acci dental Death Case No. 24 of 2000. At about 12.00
noon, PSI Di wakar Pedgaonkar (PWL0O) and other police

of ficers came to Advance Critical Center, prepared

i nquest panchnama of the dead body of ‘Ninaji -and seized
the quilt, kerchief from dead body and sent the dead
body for autopsy. Then, conpl ai nant Sopan went to

Mal kapur rural police station and gave oral information
whi ch was reduced to witing and the sane was treated
as conpl aint (Ex.38).

On the basis of the above report, offence vide Crine
No. 94 of 2000 was registered under Section 302 | PC. | PSI
D wakar hinself took over the investigation of the case.
He went to village Deodhaba, where the offence was
conmtted. He prepared sketch of scene of offence in
presence of panchas. He found the blood |lying on the
earth at the place and one wooden cot al so. One pill ow
stained with blood was on the cot. He collected sanples
of bl ood snmeared earth and sinple earth and attached
the pillow and wooden cot under the panchanama. He
noticed that one electric bulb was near one roomin that
house. It was tested and found operating. Supplenentary
statenment of conpl ai nant Sopan and of ot her- w tnesses
were recorded. After conpletion of investigation, charge
sheet was submitted agai nst the accused in the Court of
Judi ci al Magistrate, Ml kapur who committed the case to
t he Sessions Court, Bul dana.

The prosecution, in all, exam ned 10 witnesses in
support of the case. PWs-Sopan is the son of deceased
Ninaji and a star witness. He is conplainant also. He
stated that he was sleeping in his house along with his
wi fe on the night of Cctober 25, 2000 after taking neal
Hi s father slept on a wooden cot (charpai) in the backyard
of the house. At about 2.00 or 3.00 a.m, he heard shouts
of his father calling 'Bapa re Bapa re’. |Imediately, he
and his wife rushed towards the backyard and saw t hat
the accused Nandeo was assaulting his father Ninaj
with axe. He specifically stated that he and his wife
wi tnessed the incident in the Iight of electric |anp.
Nandeo fled away fromthe place along with axe in his
hand. Though the wi tness chased the accused, but he
di sappeared in darkness. He further stated that PW8-
Raj u was behi nd hi m when he was chasing the accused.
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After disappearance of accused, both of themi.e., Sopan-
PW and Raj u-PW8, returned to his house. At that tineg,
Ninaji was saying that he was assaulted by the accused
Nandeo. Ninaji was bl eeding fromthe injuries sustained
by him

The evi dence of PWs- Sopan was corroborated by

PW8- Raju. He stated that he is a nei ghbour of deceased
Ninaji and his house is situated at a distance of only 30
feet fromthe house of deceased Ninaji. He al so stated
that house of accused Nandeo is situated at a di stance of
about 25 feet fromhis house. According to him the

rel ati ons between the accused Nandeo and the deceased
Ninaji were strained. Regarding the incident, he stated
that he was sleeping in the courtyard of his house on the
day of the incident and at about 3.00 a.m, he heard the
shouts to the effect " Bapa re Bapa re’, 'Nanya assaul ted’
On hearing the shouts, he rushed to the house of Ninaj
and saw that accused Nandeo was com ng out of the

house of Ni naji and PWs- Sopan was following himi.e
runni ng behind him The witness al so started running
behi nd Sopan. He deposed that he witnessed this in the
electricity light. According to him there were two injuries
on Ninaji, one on head and another near right ear

PW-Dr. Suresh Wagh stated that on inquiry, the

injured (deceased) 'Nnaji told himthat it was the accused
Nandeo who assaulted himwi th an axe. The injuries
sustained by Ninaji were duly proved by the evidence of
PW-Dr. Suresh Wagh, PWB-Dr. Suhas Sopan Borl e and

PWI- Dr. Laxm narayan Ashokchand Jaiswal who effected

aut opsy of dead body of N naji~on October 26, 2000.

The trial Court, on the basis of the above evidence,

held that it was proved that Ninaji died of homcida
death. So far as the guilt of the accused i's concerned, the
trial Court held that fromthe evidence of PW5- Sopan
(conpl ai nant), son of deceased, it was clear that he had
witnessed the incident in electric light. H's evidence was
corroborated by PWB-Raju who not only heard the shout
"Bapa re Bapa re’', 'Nanya assaulted but Ninaji also told
the witness that it was the accused who caused hi'm
injuries. The Court also held that when injured
(deceased) was taken to the house of PW-Dr. Suresh

Wagh, Ninaji informed the Doctor that it was the accused
who had assaulted him

During the investigation, the axe was al so recovered

at the instance of accused Nandeo by the |nvestigating

O ficer. The prosecution had exam ned PVWD\ 027N vr ut ti
Patil who was a panch w tness. The accused had nade a
statenment that he had conceal ed the axe beneath the
fodder of his cattle shed and he woul d produce it.

Menor andum of statenment (Ex.44) was prepared and the
accused | ed the panch and PSI Diwakar to the cattle shed
fromwhere the axe stained with bl ood was found.

PWLO\ 027PSI Di wakar sent nmuddanmal axe to Chem ca

Anal yzer, Nagpur which was found to have human bl ood.

No bl ood group, however, could be ascert ai ned.

On the basis of the above evidence, the trial Court

held that it was proved beyond reasonabl e doubt that it
was accused and accused al one who had caused injuries

to the deceased which resulted in his death. The accused
was, therefore, convicted for an of fence puni shabl e under
Section 302 I PC and was awarded inprisonnent for life.
The appeal filed by the accused before the Hi gh

Court was dism ssed observing that the trial Court had
not commtted any error and the judgnent and order did
not deserve interference. The said order is challenged
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before this Court.

We have heard | earned counsel for the parties.

The | earned counsel for the appellant contended

that the entire case of the prosecution is based on
solitary testinony of eye wi tness Sopan, son of the
deceased. He is thus an "interested’ witness. In absence
of any corroboration, it would not be safe to place inplicit
reliance on his testinony who could not have seen the
assailant in the dark night. It was further contended
that though several persons had cone at the place of

of fence, none was exam ned except Raju\027PW3, who was

al so not an eye witness. It was submitted that oral dying
decl aration said to have been made by the deceased

Ni naji either before PW3-Raju or PW-Dr. Suresh Wagh
cannot be relied upon in the light of the fact that the
injured was in critical condition and died within a short
time. It was finally submtted that even if the case of the
prosecution is believed, only a single blow was given by
the accused and the case woul d not be covered under
Section 3021 PC but would fall under Section 304, Part 11

| PC and the order of conviction and sentence requires to
be nodifi ed.

The | earned advocate for the State supported the

order of conviction and sentence. According to him both
the Courts considered the evidence in its proper
perspective and no fault can be found when they held the
accused guilty. Regarding nature of offence, it was
submitted that an axe bl ow was administered on the vita
part of the body i.e. head which resulted in death of the
deceased which was rightly held to be a case of an

of fence of murder. A prayer was therefore nmade to

di sm ss the appeal

Havi ng heard the | earned counsel for the parties, in

our opinion, no interference is called for in exercise of
power under Article 136 of the Constitution. It is no
doubt true that there is only one eye witness who is also
a close relative of the deceased, (viz. his son. But it is
wel | -settled that it is quality of evidence and not quantity
of evidence which is material. Quantity of evidence was
never considered to be a test for deciding a crimnal tria
and the enphasis of Courts is always on quality of

evi dence.

So far as legal position is concerned, it is found in

the statutory provision in Section 134 of the Evidence
Act, 1872; which reads;

134. Nunber of witnesses.\027No

particul ar nunber of w tnesses shall in any

case be required for the proof of any fact.

Let us now consider few | eadi ng decisions on the

poi nt .

Bef ore nore than six decades, in Mhanmed Suga

Esa Mamasan Rer Al alah v. The King, AR 1946 PC 3

222 1C 304 (PC), one Mtogether with his brother E

caused nurder of his half-brother A The trial Court
convicted M and sentenced himto death acquitting his
brother E. The conviction was confirned by the appellate
Court. It was contended before the Privy Council that the
convi ction was sol ely based on unsworn evidence of a girl
aged about 10-11 years. The trial Court found her
conpetent to testify, but was of the view that she was not
able to understand the nature of an oath and, therefore,
oath was not adninistered. It was contended by the
accused that no conviction could be recorded on a
solitary witness and that too on an unsworn evidence of a
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tender-aged girl of 10-11 years wi thout corroboration
Consi dering the question rai sed before the Judicia
Conmittee, |eave was granted.

Their Lordshi ps considered the | egal position in
Engl and and in India. It was held that such evidence is
adm ssi bl e under Indian Law "whet her corroborated or
not".

Lord Goddard, speaking for the Board stated:

"\ 0050nce there is admi ssible evidence a Court

can act upon it; corroboration, unless required

by statute, goes only to the weight and val ue of

the evidence. It is a sound rule in practice not

to act on the uncorroborated evidence of a

child, whether sworn or unsworn, but this is a

rul e of prudence and not of law. In a carefu

and satisfactory judgment the Judge of the
Protectorate Court shows that he was fully

alive to this rule and that he applied it, and

their Lordships arein agreenment with him as

to the matters he took into account as
corroborative of the girl’s evidence."

In Vadivel u Thevar v. State of Mdras, 1957 SCR
981 : AIR 1957 SC 614, referring to Mahomed Sugal, this
Court stated;

On a consideration of the rel evant
authorities and the provisions of the lndian
Evi dence Act, the follow ng propositions nay
be safely stated as firmy established
(1) As a general rule, a court can and may
act on the testinony of -a single wtness
t hough uncorroborated. One credible
wi t ness outwei ghs the testinmony of a
nunber of other wi tnesses of indifferent
character.

(2) Unless corroboration is insisted upon
by statute, courts should not insist on
corroboration except in cases where the
nature of the testinony of the single
witness itself requires as a rule of
prudence, that corroboration should be

i nsi sted upon, for exanple in the case of
a child witness, or of a wtness whose
evidence is that of an acconplice or of an
anal ogous character.

(3) Whet her corroboration of the
testinony of a single witness is or is not
necessary, must depend upon facts and

ci rcunst ances of each case and no

general rule can be laid down in a nmatter
like this and nmuch depends upon the
judicial discretion of the Judge before
whom t he case cones.

Quoting Section 134 of the Evidence Act, their
Lordshi ps stated that "we have no hesitation in holding
that the contention that in a murder case, the Court
shoul d insist upon plurality of w tnesses, is nuch too
broadly stated."

The Court proceeded to state;

It is not seldomthat a crime had been

conmitted in the presence of only one witness,

| eavi ng asi de those cases which are not of
unconmon occurrence, where determ nation

of guilt depends entirely on circunstantia
evidence. If the Legislature were to insist upon
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plurality of w tnesses, cases where the
testinmony of a single witness only could be
avail able in proof of the crime, would go
unpuni shed. It is here that the discretion of
the presiding judge comes into play. The
matter thus nust depend upon the
ci rcunst ances of each case and the quality of
the evidence of the single wtness whose
testinmony has to be either accepted or rejected.
If such a testinmony is found by the court to be
entirely reliable, there is no | egal inpedinent
to the conviction of the accused person on
such proof. Even as the guilt of an accused
person may be proved by the testinony of a
single witness, the innocence of an accused
person may be established on the testinony of
a single witness, even though a considerable
nunber of w tnesses nmay be forthcomng to
testify to the truth of the case for the
prosecut.ion.
The Court al so stated;
There is another danger in insisting on
plurality of witnesses. Irrespective of the
quality of the oral ‘evidence of a single wtness,
if courts were to insist on plurality of wtnesses
in proof of any fact, they will be indirectly
encour agi ng subornation of witnesses.
Situations nmay arise and do arise where only a
single person is available to give evidence in
support of a disputed fact. The court naturally
has to weigh carefully such atestinmony and if
it is satisfied that the evidence is reliabl e and
free fromall taints which tend to render ora
testinony open to suspicion, it becones its
duty to act upon such testinmony. The law
reports contain many precedents where the
court had to depend and act upon the
testinony of a single witness in support of the
prosecution. There are exceptions to this rule,
for exanple, in cases of sexual offences or of
the testimony of an approver; both these are
cases in which the oral testinony is, by its
very nature, suspect, being that of a
participator in crinme. But, where there are no
such exceptional reasons operating, it becones
the duty of the court to convict, if it is satisfied
that the testinmony of a single witness is
entirely reliable.
In the | eading case of Shivaji Sahebrao Bobade v.
State of Maharashtra, (1973) 2 SCC 793, this Court held
that even where a case hangs on the evidence of a single
eye witness it may be enough to sustain the conviction
given sterling testinony of a conpetent, honest man
al t hough as a rule of prudence courts call for
corroboration. "It is a platitude to say that w tnesses
have to be wei ghed and not counted since quality natters
nore than quantity in human affairs.”
In Anil Phukan v. State of Assam (1993) 3 SCC 282

JT 1993 (2) SC 290, the Court observed; "Indeed,
convi ction can be based on the testinobny of a single eye
witness and there is no rule of |aw or evidence which
says to the contrary provided the sole wi tness passes the
test of reliability. So long as the single eye-witness is a
wholly reliable witness the courts have no difficulty in
basi ng conviction on his testinony al one. However,
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where the single eye witness is not found to be a wholly
reliable witness, in the sense that there are sone
ci rcunst ances whi ch nmay show that he coul d have an
interest in the prosecution, then the courts generally
i nsi st upon sone i ndependent corroboration of his
testinmony, in material particulars, before recording
conviction. It is only when the courts find that the single
eye witness is a wholly unreliable witness that his
testinony is discarded in toto and no ampunt of
corroboration can cure that defect."
In Kartik Mal har v. State of Bihar, (1996) 1 SCC 614

JT 1995 (8) SC 425, referring to several cases, this
Court stated; "On a conspectus of these decisions, it
clearly conmes out that there has been no departure from
the principles laid down in Vadivelu Thevar case and,
therefore, conviction can be recorded on the basis of the
statenment of a single eye witness provided his credibility
i s not shaken by any adverse circunstance appearing on
the record against himand the court, at the sane tineg,
is convinced that he is a truthful witness. The court will
not then insist on corroboration by any other eye wtness
particularly as the incident nmight have occurred at a tinme
or place when there was no possibility of any other eye
wi t ness being present. Indeed, the courts insist on the
quality, and, not on the quantity of evidence."
In Chittar Lal v. State of Rajasthan, (2003) 6 SCC
397 : JT 2003 (7) SC 270, this Court had an occasion to
consider a simlar question. In that case, the sole
testinony of a young boy of 15 years was relied upon for
recordi ng an order of conviction. Foll ow ng Mbhaned
Sugal and reiterating the lawlaid dow therein, this
Court stated:
"The legislative recognition of the fact that no
particul ar nunber of w tnesses can be
insisted upon is anply reflected in Section 134
of the Indian Evidence Act, 1872 (in short
"Evidence Act’). Administration of justice can
be affected and hanpered i f nunber of
Wit nesses were to be insisted upon. It is not
seldomthat a crinme has been committed in the
presence of one witness, |eaving aside those
cases which are not of unknown occurrence
where determination of guilt depends entirely
on circunstantial evidence. If plurality of
wi t nesses woul d have been the |egislative
i ntent cases where the testinony of a single
wi tness only could be avail able, in nunmber of
crimes of fender woul d have gone unpuni shed.
It is the quality of evidence of the single
Wi t ness whose testinony has to be tested on
the touchstone of credibility and reliability. If
the testinmony is found to be reliable, there is
no | egal inpedinent to convict the accused on
such proof. It is the quality and not the
guantity of evidence which is necessary for
proving or disproving a fact."
(enphasi s suppli ed)

Recently, in Bhimappa Chandappa v. State of

Kar nat aka, (2006) 11 SCC 323, this Court held that
testinony of a solitary witness can be nade the basis of
conviction. The credibility of the witness requires to be
tested with reference to the quality of his evidence which
nmust be free from bl eni sh or suspicion and rnust

i mpress the Court as natural, wholly truthful and so
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convincing that the Court has no hesitation in recording

a conviction solely on his uncorroborated testinony.
From the aforesaid discussion, it is clear that Indian

| egal system does not insist on plurality of w tnesses.

Neit her the Legislature (Section 134, Evidence Act, 1872)

nor the judiciary nandates that there nmust be particul ar

nunber of w tnesses to record an order of conviction

agai nst the accused. Qur |egal system has always |aid

enphasi s on val ue, weight and quality of evidence rather

than on quantity, multiplicity or plurality of witnesses. It

is, therefore, open to a conpetent court to fully and

conpletely rely on a solitary witness and record

conviction. Conversely, it may acquit the accused in

spite of testinobny of several witnesses if it is not satisfied

about the quality of evidence. The bald contention that

no conviction can be recorded in case of a solitary eye

wi t ness, therefore, has no force and nust be negati ved.

It was then contended that the only eye witness\027

PW6- Sopan ‘was none ot her than the son of the deceased.

He was, therefore, "highly interested’ wi tness and his

deposition should, therefore, be discarded as it has not

been corroborated in material particulars by other

wi t nesses. W are unable to uphold the contention. In

our judgment, a witness who is a relative of the deceased

or victimof a crime cannot be characterised as

"interested’. The term’interested postulates that the

wi tness has some direct or indirect ’interest’ in having

the accused somehow or other convicted due to aninus

or for some other oblique notive.

Before nore than hal f a century in Dalip Singh v.

State of Punjab, 1954 SCR 145 : AIR 1953 SC 364, a

simlar question cane up for consideration before this

Court. In that case, the H gh Court observed that

testinony of two eye witnesses required corroboration

since they were closely related to the deceased.

Commenti ng on the approach of the H-gh Court, this

Court held that it was 'unable to(concur’ with the said

view. Referring to an earlier decision in Raneshwar

Kal yan Singh v. State of Rajasthan;, 1952 SCR 377 : AR

1952 SC 54, their Lordships observed that it was a

fallacy comon to many crimnal cases and in spite of

endeavours to dispel, "it unfortunately still persists, if not

in the judgnments of the courts, at any rate in the

argunents of counsel".

Speaki ng for the Court, Vivian Bose, J. stated:

"Awitness is nornally to be considered

i ndependent unl ess he or she springs from

sources which are likely to be tainted and that

usual | y nmeans unl ess the witness has cause,

such as ennity against the accused, to wish to

implicate himfalsely. Ordinarily, a close

relative would be the last to screen the rea

culprit and falsely inmplicate an innocent

person. It is true, when feelings run high and

there is personal cause for ennmity, that here is

a tendency to drag in an innocent person

agai nst whom a wi tness has a grudge al ong

with the guilty, but foundation nust be laid for

such a criticismand the nere fact of

rel ationship far frombeing a foundation is

often a sure guarantee of truth".

(enphasi s suppli ed)

The Court, no doubt, uttered a word of caution

"However, we are not attenpting any

sweepi ng generalisation. Each case nust be
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judged on its own facts. Qur observations are
only made to conbat what is so often put

forward in cases before us as a general rule of
prudence. There is no such general rule. Each
case must be linmted to and be governed by

its own facts". (enphasi s suppli ed)
In Darya Singh & Ors. v. State of Punjab, (1964) 3
SCR 397 : AIR 1965 SC 328, this Court held that
evi dence of an eye witness who is a near relative of the
victim should be closely scrutinized but no corroboration
i s necessary for acceptance of his evidence.
Speaki ng for the Court, Gajendragadkar, J. (as H s
Lordshi p then was) stated:

"There can be no doubt that in a nmurder case
when evidence is given by near relatives of the
victimand the murder is alleged to have been
comm tted by the eneny of the famly, crimna
Courts nust exam ne the evidence of the
interested witnesses, like the relatives of the
victim very carefully. But a person nmay be
interested in the victim being his relation or
ot herwi se, and nmay not necessarily be hostile

to the accused. In that case, the fact that the
witness was related to the victimor was his
friend, may not necessarily introduce any
infirmty in his evidence. But where the

witness is a close relation of the victimand is
shown to share the victinms hostility to his
assailant, that naturally makes it necessary for
the crimnal Court to exam ne the evidence

gi ven by such witness very carefully and
scrutinise all the infirmties in that evidence
before deciding to act upon it. In dealing with
such evidence, Courts naturally begin with the
enquiry as to whether the said witnesses were
chance wi tnesses or whether they were really
present on the scene of the offence. If the

of fence has taken place as in the present case,
in front of the house of the victim the fact that
on hearing his shouts, his relations rushed out
of the house cannot be ruled out as being

i mprobabl e, and so, the presence of the three
eye-w t nesses cannot be properly characterised
as unlikely. If the crimnal Court is satisfied
that the witness who is related to the victim
was not a chance-wi tness, then his evidence

has to be exam ned fromthe point of view of
probabilities and the account given by him as

to the assault has to be carefully scrutinised
In doing so, it nmay be rel evant to renenber

that though the witness is hostile to the
assailant, it is not likely that he would
deliberately omit to nane the real assail ant

and substitute in his place the name of eneny

of the famly out of nmalice. The desire to
puni sh the victimwould be so powerful in his

m nd that he would unhesitatingly nane the

real assailant and woul d not think of
substituting in his place the enemy of the

fam |y though he was not concerned with the
assault. It is not inprobable that in giving

evi dence, such a witness nay nane the rea

assail ant and may add ot her persons out of
mal i ce and ennity and that is a factor which

has to be borne in mnd in appreciating the
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evi dence of interested witnesses. On principle,
however, it is difficult to accept the plea

that if a witness is shown to be a relative

of the deceased and it is also shown that

he shared the hostility of the victim

towards the assailant, his evidence can

never be accepted unless it is corroborated

on material particulars.” (enphasi s

suppl i ed)

In Dal bir Kaur (Mst.) v. State of Punjab, (1976) 4 SCC
158 : AIR 1977 SC 472, the accused killed his own father
and real brother over a property dispute. Eye-w tnesses
to the 'gruesonme, brutal ‘and unprovoked’ doubl e-nurder
were near relatives of the deceased. It was, therefore,
contended that they were 'interested w tnesses and their
evi dence shoul d not be accepted for holding the
appel l ants guilty.

Negativing the contention, upholding the order of
conviction, and referring to Dalip Singh, this Court

st at ed;

"There can be no doubt that having regard to the

fact that the incident took place at m dnight

i nside the house of Ajaib Singh, the only natura

wi t nesses who coul d 'be present to see the assault
woul d be Jaswant Kaur and her nother Shiv

Kaur. No outsider can be expected to have cone

at that tinme because the attack by the appellants

was sudden. Moreover a close relative who is a

very natural w tness cannot be regarded as an
interested witness. The term"interested"

postul ates that the person concerned nust have

sone direct interest in seeing that the accused

person is sonmehow or the other convicted either
because he had some aninmus with the accused or

for some other reason. Suchis not the case here.

In the instant case there is absolutely no

evidence to indicate that either Jaswant Kaur or

Shiv Kaur bore any ani mus agai nst. the accused."

In Kartik Mal har v. State of Bihar, (1996) 1 SCC 614,
this Court considered several |eading cases on the point
and sai d:

"On a conspectus of these decisions, it clearly

cones out that there has been no departure from

the principles laid down in Vadivel yu Thevar’s

case (supra) and, therefore, conviction can be
recorded on the basis of the statenment of single

eye witness provided his credibility is not shaken

by any adverse circunstances appearing on the

record against himand the Court, at the sane

time, is convinced that he is a truthful wi tness.

The Court will not then insist on corroboration by

any other eye witness particularly as the incident

m ght have occurred at a time or place when

there was no possibility of any other eye w tness
bei ng present. Indeed, the Courts insist on the
quality, and, not on the quantity of evidence".
(enphasi s suppli ed)

Recently, in Harbans Kaur v. State of Haryana,

(2005) 9 SCC 195, the conviction of the accused was
challenged in this Court, inter alia, on the ground that
the prosecution version was based on testinony of
relatives and hence it did not inspire confidence.
Negativing the contention this Court said:

"There is no proposition in law that relatives are
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to be treated as untruthful witnesses. On the
contrary, reason has to be shown when a plea of
partiality is raised to show that the w tnesses had
reason to shield actual culprit and falsely
implicate the accused."

Fromthe above case-law, it is clear that a close

rel ati ve cannot be characterised as an 'interested

witness. He is a 'natural’ witness. H s evidence, however,
must be scrutinized carefully. [If on such scrutiny, his
evidence is found to be intrinsically reliable, inherently
pr obabl e and whol |y trustworthy, conviction can be based

on the "sole’ testinmony of such witness. C ose relationship
of witness with the deceased or victimis no ground to
reject his evidence. Onthe contrary, close relative of the
deceased woul d normally be nost reluctant to spare the

real culprit and falsely inplicate an innocent one.

In the present case, PW-Sopan is the son of

deceased Ninaji. The incident took place at the residence
of Ninaji as well as the wi tness (PW-Sopan). It was night
time about 3.00 a.m Obviously, therefore, his presence

in his own house was natural and he could not be said to

be a 'chance witness’ . PW was sleeping in his own room
along with his wife and deceased Ninaji was in the

courtyard on his cot. That was al so natural. There is
not hi ng unusual in hi's (PWs-Sopan) com ng out of his
room when his father cried 'Bapa re Bapa re' . It was al so

nor mal behavi our on the part of the son to chase the
accused as he had seen the accused adm ni stering axe

bl ow on the head of his father: Unfortunately, however,
due to darkness outside the house, the accused was
successful in naking his escape. The testinmony of PWs-
Sopan appears to both the Courts to be trustworthy and
reliable. In addition, the Court also found further
corroboration fromthe evidence of PWB-Raju who could

not strictly be said to be an eye witness but who saw t he
accused com ng out of the house of Ninaji with axe i'n his
hand. He referred to electric light in the courtyard where
deceased Ninaji was sleeping. He also stated that N naj
was sayi ng that he was assaulted by Nanya, i.e. accused
Nandeo. Similar dying declaration was nade by

deceased Ninaji before PW7- Dr. Suresh Wagh as well.

Medi cal evidence of PW\O027Dr. Suresh Wagh, PWB\ 027Dr.
Suhas Borle and PWN\027Dr. Jaiswal further corroborates
the prosecution story and injuries sustained by Ninaji-
It, therefore, cannot be said that the Courts bel ow had
conmitted an error in relying upon the sole testinony of
PW6- Sopan, particularly when it was corroborated in
material particulars with the testinony of PW-Raju and
three Doctors. The contention raised by the accused,

t herefore, cannot be uphel d.

Finally, we are unable to uphold the argunent of
the | earned counsel for the appellant-accused that the
case falls under Section 304, Il IPC. Considering the
nature of weapon used by the accused (axe) and the vita
part of the body (head) of the deceased chosen by him it
was clear that the intention of the accused was to cause
death of N naji. PW4 Dr. Jaiswal in his deposition
stated that injury No. 1 was sufficient in the ordinary
course of nature to cause death of the victim |In the
circunst ances, both the Courts were right in holding that
the case was covered by Section 302 |PC.

For the foregoing reasons, we see no infirmty in the
orders passed by the courts below. The appeal deserves
to be dismssed and is accordingly dismssed. The order
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of conviction and sentence i s hereby maintained.




