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FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE ANANT S. DAVE

and

HONOURABLE MR.JUSTICE G.R.UDHWANI

1 |Whether Reporters of Local Papers may be allowed
to see the judgment ?

2 [To be referred to the Reporter or not ?

3  |Whether their Lordships wish to see the fair copy of
the judgment ?

4  Whether this case involves a substantial question of
law as to the interpretation of the Constitution of
India or any order made thereunder ?

STATE OF GUJARAT....Appellant(s)
Versus
BILAL ISMAIL ABDUL MAJID SUJELA @ BILAL HAJI....Respondent(s)

Appearance:
MR JAYANTKUMAR M PANCHAL, SPECIAL PUBLIC PROSECUTOR, SIT

GUJARAT STATE; WITH NARENDRA N PRAJAPATI, SPECIAL
ASSISTANT PUBLIC PROSECUTOR, SIT GUJARAT STATE; WITH MR
ALPESH Y KOGJE, SPECIAL ASSISTANT PUBLIC PROSECUTOR, SIT
GUJARAT STATE; WITH MR KAMALNAYAN J PANCHAL, ADDITIONAL
PUBLIC PROSECUTOR, SIT GUJARAT STATE

MR RS JAMUAR, SPECIAL PUBLIC PROECFUTOR FOR SIT
MR AD SHAH, MS NITYA RAMKRISHNAN SENIOR ADVOCATE WITH
MR SM VATSA, MR IH SYED, MR MA KHARADI, MR YM THAKKAR,

MR MHM SHAIKH, MR KHALID G SHAIKH, MR EKANT AHUJA, FOR
ACCUSED PERSONS
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MR BB NAIK SENIOR ADVOCATE WITH MR VIJAY PATEL, MR
SURESH B BHATT, MR HM PRACHCHHAK, MR HARNISH V DRAJI, MR
PRAVIN GONDALIA, MR JAYESH A DAVE, MR SAMIR J DAVE, MR
BHARAT K DAVE, MR SUDHANSHU S PATEL, MR SURESH B BHATT,
MR YATIN SONI AND NIRAV C THAKKAR FOR VICTIMS

CORAM: HONOURABLE MR.JUSTICE ANANT S. DAVE
and
HONOURABLE MR.JUSTICE G.R.UDHWANI

Date : 09/10/2017
COMMON CAV JUDGMENT
(PER : HONOURABLE MR.JUSTICE ANANT S. DAVE

&
HONOURABLE MR.JUSTICE G.R.UDHWANI)

VOLUME-I
PART I

1 All these cases arise out of the judgment and order dated
01.03.2011 rendered by the learned Sessions Judge, Panchmahals at
Godhra, Camp at Central Jail, Sabarmati, Ahmedabad in Sessions Case
No.69 of 2009 to Sessions Case No0.86 of 2009 and Sessions Case
No.204 of 2009.

1.2 Upon conviction of 11 accused under Section 302 of the
Indian Penal Code and sentencing them for capital punishment "to be
hanged by neck till death' by the learned Sessions Judge, Confirmation
Case Nos.1 to 10 of 2011 are referred to this Court under Section 28(2)
read with Section 366 of the Criminal Procedure Code, 1973 [for

short, "the Code'] arising out of Sessions Case Nos.69, 70, 71 [2
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accused], 72, 73, 77, 79, 81, 82 and 84 of 2009.

1.3 Criminal Appeal Nos.556, 557, 585, 586, 587, 590, 591,
592, 593, 628 and 629 of 2011 are filed by the accused persons under
Section 374(2) of the Code challenging the conviction under Section
302 and other offences of the IPC and other penal statutes and
sentencing 11 accused for capital punishment and 20 accused for life

imprisonment, as the case may be.

1.4 Criminal Appeal Nos.713, 717, 718, 727, 728, 729, 732,
733, 798, 831 of 2011 are filed by the victims under Section 372 of
the Code against acquitting accused or convicting for lesser offence or

awarding inadequate or no compensation.

1.5 Criminal Appeal No.744 of 2011 is filed by the State of
Gujarat under Section 377 of the Code for enhancement of sentence

awarded to the accused persons.

1.6 Criminal Appeal No.743 of 2011 is also filed by the State
of Gujarat under Section 378 of the Code against acquittal of the
accused persons for the charges levelled against them by the learned

Sessions Judge.

1.7 Criminal Misc. Application No. 17914 of 2011 [disposed
of] is filed by Salim @Salman Yusuf Sattar Zarda for taking additional
evidence under Section 391 of the Code of Criminal Procedure, 1973

in Criminal Appeal No.586 of 2011.

1.8 Criminal Misc. Application No0.11376 of 2014 is filed by
Nilkanthbhai Tulsibhai Bhatiya to be joined as necessary party.
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Criminal Misc. Application No.11629 of 2014 is filed by

Nilkanthbhai Tulsibhai Bhatiya to delete Hussain Abdul Rahim Kalota —
Original Accused No.42 of Sessions Case No.69 of 20009 from Criminal
Appeal No.713 of 2011.

1.10

Criminal Misc. Application Nos.3101 of 2015, 2168 of 2015,

1665 of 2015 and 4143 of 2015 are filed seeking temporary bail.

OPERATIVE PART OF THE IMPUGNED JUDGMENT OF CONVICTION &

SENTENCE READS AS UNDER:

“Under the above circumstances, considering all the relevant
factors, this Court is unable to find any mitigating circumstances
to refrain from imposing the death penalty on the convicted
accused persons who had played role in hatching conspiracy,
collecting, unloading, storing, and shifting inflammable liquid
petrol from petrol pump to place of incident, making holes by
knife on the upper part of carboys, cutting canvas vestibule by
knife(Chharo), opening eastern side sliding door forcibly from
outside, entering into Coach S-6, opening of East South corner
door of Coach S-6, pouring petrol after entering into coach with
carboys, sprinkling petrol from outside, and setting the coach on
fire by putting/throwing burning rag into Coach No. S-6. Though
this Court has deep sympathy for the members of the family of the
convicted accused persons, is constrained to reach the inescapable
conclusion that this is a case where imprisonment for life can
never be said to be an adequate sentence to meet the end of
justice and death sentence is required to be imposed upon the

following convicted accused persons (names shown in para-A).
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Having regard to the facts of the case and all the surrounding

circumstances, in the interest of justice, I pass the following final

order:

FINAL ORDER

Para-A The accused persons named below (in Schedule-A) are

hereby sentenced under Section-235(2) of the Criminal Procedure

Code, to undergo the punishment, as mentioned in Para-B

(Schedule-B) below, for the charges proved against them.

Schedule-A

Sr. |S.C.No. |Accu. Name of Accused

No. No.

1 169/2009 48 Bilal Ismail Abdul Majid Sujela @Bilal Haji

2 170/2009 |2 Abdul Razak Mohmmad Kurkur

3 |71/2009 |3 Ramjani Binyamin Behra

4 |71/2009 |4 Hasan Ahmed Charkha @Lalu

5 |72/2009 |2 Jabir Binyamin Behra

6 73/2009 |1 Mehboob Khalid Chanda

7 |77/2009 |1 Salim @Salman Yusuf Sattar Zarda

8 179/2009 |1 Siraj Mohmmad Abdul Raheman

9 81/2009 |2 Irfan Abdul Majid Ghanchi Kalandar @Irfan

Bhobho

10 |82/2009 |1 Irfan Mohmmad Hanif Abdul Gani Pataliya

11 84/2009 |1 Mehbub Ahmed Yusuf Hasan @Latiko

Schedule-B

No. | Offence Punishable under|Regorous Fine Simple

Sections / Act Imprisonment | (Rs.) Imprisonment

in default
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(days)
1 302 r/w 120-B, 149 IPC |Death 1000/- |30 (thirty)
Sentence

2 307 r/w.120-B, 149 IPC |5 1000/- |30 (thirty)
3 13231r/2120-B,1491PC |1 1000/- |30 (thirty)
4 1324r1/w 120-B, 149 IPC |2 1000/- |30 (thirty)
5 |325r/w 120-B, 1491PC |3 1000/- |30 (thirty)
6 |326r/w. 120-B, 149 IPC |4 1000/- |30 (thirty)
7 13321r/w. 120-B, 149 IPC |2 1000/- |30 (thirty)
8 1435r/w 120-B, 1491PC |5 1000/- |30 (thirty)
9 |3951/w. 120-B, 149 5 1000/- |30 (thirty)
10 397 r/w. 120-B, 149 IPC |7 -- -

11 143 r/w. 120-B, 149 IPC |6 (Months) 1000/- |30 (thirty)
12 1147 r/w. 120-B, 149 IPC |1 1000/- 30

13 148 r/w.120-B, 149 IPC |2 1000/- |30 (thirty)
14 |153/A 1r/w.120-B, 149|1 1000/- |30 (thirty)

IPC

15 186 r/w. 120-B, 149 IPC |3 (Months) 500/- |7 (seven)

16 188 r/w. 120-B, 149 IPC |1 (Month) 200/- |7 (seven)

17 |Sec.141 Indian Railways|1 500/- |7 (seven)
Act r/w. 120-B, 149 IPC

18 |Sec.150 Indian Railways|3 -- --
Act r/w. 120-B, 149 IPC

19 |Sec.151 Indian Railways|5 1000/- |30 (thirty)
Act r/w. 120-B, 149 IPC

20 Sec.152 Indian Railway|5 -- --
Actr/w. 120-B, 149 IPC

21 |Sec.3 Prevention  of|6 (Months) 1000/- |30 (thirty)
Damages to Pub. Pro. Act
r/w. 120-B, 149 IPC

22 |Sec.4  Prevention of|1 1000/- |30 (thirty)
Damages to Pub.Pro. Act
r/w. 120-B, 149 IPC

23 |Sec.135(1) Bombay| 30 (Days) 100/- |7 (seven)
Police Act r/w. 120-B,
149 IPC

Para-B/1- Execution of Death Sentence:
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As re-affirmed by the Hon’ble Supreme Court, the execution of
sentence of death ‘by hanging till death’ is not ‘ultra vires’ the
Constitution, and the hanging by neck till death is a scientific and
one of the least painful methods of execution of death sentence.
Accordingly, the convicted accused persons named above in Para-
A (Schedule-A), “ be hanged by neck till death”. However, the
execution of sentence of death imposed (Section-53, Part-first),
shall be subject to confirmation by the Hon’ble High Court, as

provided in Section-28(2) of the Criminal Procedure Code.

Para-C The accused persons named below (in Schedule-C) are
hereby sentenced under Section-235(2) of the Criminal Procedure
Code, to undergo the punishment, as mentioned in Para-D

(Schedule-D) below, for the charges proved against them.

Schedule-C
Sr. |S.C.No. Accu. | Name of Accused
No. No.

1 169/2009 |29 Suleman Ahmad Hussain @Tiger — Musalman

2 169/2009 |40 |Abdul Rehman Abdul Majid Dhantiya
@Kankatto

3 169/2009 |49 Kasim Abdul Sattar @Kasim Biryani Gaji-

Ghanchi — Musalman
69/2009 |50 Irfan Siraj Pado Ghandhi — Musalman
69/2009 |51 Anwar Mohmmad Mehda @Lala Shaikh

4
5

6 |71/2009 |1 Siddik @Matunga Abdullah Badam - Shaikh
7 |71/2009 |2 Mehbbob Yakub Mitha @Popa

8 |75/2009 |1 Soheb Yusuf Ahmed Kalandar

9 |75/2009 |5 Saukat @Bhano Farook Abdul Sattar Pataliya
10 |75/2009 |6 Siddik Mohmmad Mora (Moraiya)

11 |77/2009 |2 Abdul Sattar Ibrahim Gaddi Asla

12 |78/2009 |1 Abdul Rauf Abdul Majid Isa @Dhesli @Kamli
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13 178/2009 Yunus Abdulhaq Samol @Ghadiyali

14 178/2009 Ibrahim Abdul Razak Abdul Sattar Samol
@Bhano

15 [79/2009 |3 Bilal Abdullah Ismail Badam Ghanchi

16 79/2009 Farook @Haji Bhuriyo Abdul Sattar Ibrahim
Musalman - Gaji

17 182/2009 Ayub Abdul Gani Ismail Pataliya

18 [82/2009 Saukat Abdullah Maulvi Ismail Badam

19 [82/2009 |4 Mohmmad Hanif @Hani Abdullah Maulvi
Ismail Badam

20 /85/2009 |1 Saukat Yusuf Ismail Mohan @Bibino

Para-D The following punishments (as mentioned below in

Schedule-D) are

against the convicted

(Schedule-C).

awarded for the respective charges proved

accused persons shown above in Para-C

Schedule-D
No. | Offence Punishable under | Regorous Fine |Simple
Sections / Act Imprisonment |(Rs.) |Imprisonment

in default
(days)

1 |302r/w 120-B, 149 IPC |Life 1000/- |30 (thirty)

Imprisonment

2 |307 r/w. 120-B, 149 IPC |5 1000/- |30 (thirty)

3 [3231r/2120-B,1491PC |1 1000/- |30 (thirty)

4 |3241/w120-B, 149IPC |2 1000/- |30 (thirty)

5 |3251r/w 120-B, 149IPC |3 1000/- |30 (thirty)

6 |326r/w.120-B, 149 IPC |4 1000/- |30 (thirty)

7 1332r/w. 120-B, 149 IPC |2 1000/- |30 (thirty)

8 |4351/w 120-B, 149IPC |5 1000/-| 30 (thirty)

9 |3951/w. 120-B, 149 5 1000/- |30 (thirty)

10 1397 r/w. 120-B, 149 IPC |7 -- -
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Police Act r/w. 120-B,
149 IPC

11 143 r/w. 120-B, 149 IPC |6 (Months) 1000/- 30 (thirty)
12 |147 r/w. 120-B, 149 IPC |1 1000/- 30 (thirty)
13 /148 r/w.120-B, 149 IPC |2 1000/- 30 (thirty)
14 |153/A r1r/w.120-B, 149|1 1000/- 30 (thirty)
IPC
15 |186 r/w. 120-B, 149 IPC |3 (Months) 500/- |7 (seven)
16 (188 r/w. 120-B, 149 IPC |1 (Month) 200/- |7 (seven)
17 |Sec.141 Indian Railways|1 500/- |7 (seven)
Act r/w. 120-B, 149 IPC
18 |Sec.150 Indian Railways|3 -- --
Act r/w. 120-B, 149 IPC
19 |Sec.151 Indian Railways|5 1000/- 30 (thirty)
Act r/w. 120-B, 149 IPC
20 |Sec.152 Indian Railsay|5 -- --
Act r/w. 120-B, 149 IPC
21 |Sec.3 Prevention  of 6 (Months) 1000/- 30 (thirty)
Damages to Pub. Pro. Act
r/w. 120-B, 149 IPC
22 |Sec.4  Prevention  of|1l 1000/- 30 (thirty)
Damages to Pub.Pro. Act
r/w. 120-B, 149 IPC
23 [Sec.135(1) Bombay|30 (Days) 100/- |7 (seven)

Para-E Sentence of imprisonment, except default sentence,

awarded above, shall run concurrently and not consecutively.

Para-F The above named convicted accused persons shall be
entitled to get benefit of set-off, of the period of their respective
detention as an Under-Trial Prisoner, during the investigation and

trial, as provided in Section-428 of the Criminal Procedure Code.

Para-G Reference be made to the Hon’ble High Court for

confirmation of death sentence.
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Para-H Muddamal Articles to be preserved, as certain accused

persons are still absconding.

Para-I Original judgment and one certified copy thereof, be kept
with the records of original Sessions Case No. 69/2009, whereas a
soft-copy of the judgment be kept with records of remaining each

consolidated Sessions Case.

Para-J Certified copy of the judgment be provided to each
convicted accused person, free of cost, as expeditiously as

possible.

Para-K This Court places on record its appreciation for admirable
cooperation extended by the Ld. Special Public Prosecutors
appearing for the prosecution and the Ld. Advocates for the
defence, as well as the Members/ Police Officials of the SIT and
also, the Jail Authorities, in smoothly conducting the entire trial

proceedings at Central Jail, Sabarmati, Ahmedabad”.

PART II

Before we proceed to record details about facts of all these

reference cases and various appeals and submissions made by learned
counsels for defence and learned Special Public Prosecutors for the
respective parties, we would like to reproduce para 9 of the decision of
the Apex Court in the case of Masalti vs. State of U.P. reported in AIR
1965 SC 202 about the duty caste upon the High Court while exercising
its appellate powers in appeals, more particularly, in reference cases in

which convicts are imposed sentence for capital punishment for
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conviction under Section 302 of IPC, which are referred by the learned

trial Judge. Para 9 of the above judgment read as under:

“9. We are not impressed by this argument. It is perfectly true
that in a murder trial when an accused person stands charged
with the commission of an offence punishable under S. 302, he
stands the risk of being subjected to the highest penalty
prescribed by the Indian Penal Code; and naturally judicial
approach in dealing with such cases has to be cautious,
circumspect and careful. In dealing with such appeals or
reference proceedings where the question of confirming death
sentence is involved, the High Court has also to deal with the
matter carefully and to examine all relevant and material
circumstances before upholding the conviction and confirming
the sentence of death. All arguments urged by the appellants
and all material infirmities pressed before the High Court on
their behalf must be scrupulously examined and considered
before a final decision is reached. The fact that 10 persons had
been ordered to be hanged by the trial Judge necessarily
imposed a more serious and onerous responsibility on the High
Court in dealing with the present appeals. .......... 7

2 That entire record viz. exhibited documents, prosecution
witnesses, description thereof, relevant pages of the paper book and
admitted documents, are reproduced herein below, as Table-A and

Table-B respectively:

TABLE-A
S.No. Exh.No. PW Description Page
Nos.
- Rojnama 1 to 327
28 List of Document (complainant)
29 Charge 328 to
508
4 30 to 37 Statements of Accused Nos. 1 to 8 |509 to
1775
5 38 to 46 Statements of Accused Nos. 10to |1776 to

Page 13 of 987

HC-NIC Page 13 of 987 Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011

CAV JUDGMENT

18 3439
6 47 to 71 Statements of Accused Nos. 20 to 3440 to
46 7877
7 72 to 79 Statements of Accused Nos. 47 to 8255 to
54 9722
8 83 Receipts of Muddamal 9723 to
9770
9 84 PW-1 |Deposition of Sureshbhai Dhanamal 9771 to
9784
10 85 Panchnama (Mark 28/3) 9785 to
9789
11 86 Panchnama (Mark 28/339) 9790 to
9791
12 92 PW-2  |Deposition of Pavan Kumar 9792 to
Narayandas 9801
13 93 Panchnama (Mark 28/4) 9802 to
9805
14 94 to 95 Slip of Signature on Carba by 9806
Panch
15 97 PW-3  |Deposition of Inderkumar 9807 to
9812
16 98 Panchnama (Mark 28/48) 9812 to
9814
17 100 PW-4 | Deposition of Harshadkumar 9814 to
Nagindas Rana (Complainant) 9822
18 101 Panchnama (Mark 28/50) 9823 to
9824
19 102 Passport of Accused-Bilal Ismail 9825
Sujela, Muddamal Article No.71
20 103 Submission of Deposition of witness 9826 to
Harsadbhai N.Rana S.C.133102 9827
Exh.120 (Certified Copy) by Adv.
Hasan
21 104 PW-5 |Deposition of Devidas 9828 to
Ghanshyamdas Lakhani 9835
(Complainant)
22 105 Panchnama (Mark 28/52) 9836 to
9837
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23 106 PW-6 |Deposition of Prakash Kundandas 9838 to
(Complainant) 9842
24 107 Panchnama (Mark 28/54) 9843 to
9844
25 110 PW-7 | Deposition of Mohanlal Pesumal 9844 to
Dhanwani (Complainant) 9849
26 111 Panchnama (Mark 28/53) 9850 to
9851
27 112 PW-8 | Deposition of Hemang Hasmukhlal 9852 to
Patel (Complainant) 9861
28 113 Panchnama (Mark 28/56) 9861 to
9863
29 115 PW-9  |Deposition of Hiralal Longmal 9864 to
(Complainant) 9868
30 116 Panchnama (Mark 28/58) 9869 to
9870
31 118 PW-10 |Deposition of Rajubhai Maganbhai |9871 to
Jamandas Lakhvani (Complainant) 9876
32 121 PW-11 |Deposition of Narendrabhai 9877 to
Jamandas Lakhvani (Complainant) 9882
33 122 Panchnama (Mark 28/59) 0883-
9884
34 125 PW-12 |Deposition of Ajaysingh 9885 to
Rammurtisingh (Complainant) 0888
35 126 Panchnama (Mark 28/91) 9889 to
9890
36 129 PW-13 |Deposition of Ismial Abdul Majid |9891 to
Durves (Complainant) 9896
37 130 Panchnama (Mark 28/60) 9897 to
9898
38 133 PW-14 |Deposition of Mehbub Ismail 9899 to
(Complainant) 9902
39 134 Panchnama 9903 to
9904
40 135 to Receipts of Muddamal Slip sign by 9905
136 Panch

Page 15 of 987

HC-NIC

Page 15 of 987 Created On Tue Oct 10 16:07:21 IST 2017




R/CC/1/2011

CAV JUDGMENT

41 137 to Receipts of Muddamal slip sign by 9906
138 Panch
42 139 PW15 |Deposition by Girish Nathalal 9907 to
9912
43 140 Panchnama (Mark 28/62) 9913 to
9914
44 146 Panchnama (Mark 28/10) 9915
45 147 Panchnama (Mark 28/11) 9916
46 148 Panchnama (Mark 28/12) 9917
47 149 Panchnama (Mark 28/13) 9918
48 150 Panchnama (Mark 28/14) 9919
49 151 Panchnama (Mark 28/15) 9920
50 152 Panchnama (Mark 28/16) 9921
51 153 Panchnama (Mark 28/17) 9922
52 154 Panchnama (Mark 28/18) 9923
53 155 Panchnama (Mark 28/19) 9924
54 156 Panchnama (Mark 28/20) 9925
55 157 Panchnama (Mark 28/21) 9926
56 158 Panchnama (Mark 28/22) 9927 to
9928
57 159 Panchnama (Mark 28/23) 9929
58 160 Panchnama (Mark 28/24) 9930
59 161 Panchnama (Mark 28/25) 9931
60 162 Panchnama (Mark 28/26) 9932
61 163 Panchnama (Mark 28/27) 9933
62 164 Panchnama (Mark 28/28) 9934
63 165 Panchnama (Mark 28/29) 9935
64 166 Panchnama (Mark 28/30) 9936
65 167 Panchnama (Mark 28/31) 9937
66 168 Panchnama (Mark 28/32) 9938
67 169 Panchnama (Mark 28/33) 9939
68 170 Panchnama (Mark 28/34) 9940
69 171 Panchnama (Mark 28/35) 9941
70 172 Panchnama (Mark 28/36) 9942
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71 173 Panchnama (Mark 28/37) 9943
72 174 Panchnama (Mark 28/38) 9944
73 175 Panchnama (Mark 28/39) 9945
74 176 Panchnama (Mark 28/40) 9946
75 177 Panchnama (Mark 28/41) 9947
76 178 Panchnama (Mark 28/43) 9948-
9950
77 179 PW-16 |Deposition of Karsanbhai Jadavbhai 9951 to
(Complainant) 9952
78 180 PW-17 |Deposition of Ramaben Kantilal 9953 to
Goswami (Complainant) 9955
79 181 Panchnama (Mark 28/8 9956 to
9963
80 182 PW-18 |Deposition of Arvind Kantilbhai 9964 to
9971
81 183 Panchnama (Mark 28/64) 9972 to
9976
82 184 to Slip of Muddamal sign by Panch 9977 to
191 Article No.95 9980
83 193 PW-19 |Deposition of Prahaldbhai 9981 to
Somabhai Patni (Complainant) 9983
84 194 Panchnama (Mark 28/65) 9984 to
9985
85 195 PW-20 |Deposition of Sureshbhai 9986 to
Laxmanbhai 9988
86 196 Panchnama (Mark 28/66) 9989 to
9991
87 197 PW-21 |Deposition of Umangbhai 9992 to
Gunwantlal Thakkar 9995
88 198 Panchnama (Mark 28/67) 9996 to
9997
89 199 Panchnama (Mark 28/68) 9998 to
9999
90 202 PW-22 |Deposition of Shantilal Baballas 10000
(Complainant) to
10001
91 203 Panchnama (Mark 28/52) 10002
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to
10003

92 204 PW-23 |Deposition of Rangitbhai 10004
Bhikhabhai (Complainant) to
10007
93 205 Panchnama (Mark 28/223) 10008
to
10009
94 206 Panchnama (Mark 28/278/A) 10010
95 209 PW-24 |Deposition of Manishkumar 10011
Virendrabhai Rana (Complainant) | to
10016
96 210 Panchnama (Mark 28/262) 10017
97 211 Panchnama (Mark 28/263) 10018
to
10019
98 212 Slip of Muddamal sign by Panch for | 10020
Mobile
99 213 Muddamal Article No.26,/09/2 10021
100 |215 PW-25 |Deposition of Trilokchand 10022
Virendrabhai Rana (Complainant) | to
10028
101 (216 Panchnama (Mark 28/270) 10029
to
10023
102 |217 PW-26 |Deposition of Dasarthbhbai 10031
Shanabhai Baria (Complainant) to
10032
103 |218 Panchnama (Mark 28/233) 10033
to
10034
104 |219 PW-27 |Deposition of Bhupatsinh Motisinh 10035
Chauhan (Complainant) to
10039
105 220 Panchnama (Mark 28/225) 10040
to
10042
106 222 PW-28 |Deposition of Babulal Lokamal 10043

(Complainant)

to
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10045

107 1223 Panchnama (Mark 28/226) 10046
to

10047

108 224 PW-29 |Deposition of Asokkumar 10048
Khanderav (Complainant) to

10050

109 225 Panchnama (Mark 28/228) 10051
to

10052)

110 |226 PW-30 |Deposition of Deepakkumar 10053
Bharatbhai (Complainant) to

10056

111 |227 Panchnama (Mark 28/229) 10057

112 228 Panchnama (Mark 28/232) 10058
to

10059

113 229 PW-31 |Deposition of Rupeshkumar 10060
Shrinivas (Complainant) to

10062

114 |230 Panchnama (Mark 28/268) 10063

115 231 Panchnama (Mark 28/271) 10064

116 232 Panchnama (Mark 28/299) 10065
to

10066

117 233 PW-32 |Deposition of Alfaf Gulab Pathan | 10067
(Complainant) to

10068

118 |234 Panchnama (Mark 28/272) 10069

119 235 PW-33 |Deposition of Dineshbhai Mudjibhai| 10070
Chauhan (Complainant) to

10072

120 236 Panchnama (Mark 28/275) 10073

121 241 PW-34 |Deposition of Mithilesh Katariya 10074
(Complainant) to

10076

122 [242 Panchnama (Mark 28/237) 10077

to
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10078

123 244 Panchnama (Mark 28/241) 10079
to
10080
124 245 Panchnama (Mark 28/242) 10081
to
10082
125 |246 Panchnama (Mark 28/243) 10083
to
10084
126 247 Panchnama (Mark 28/244) 10085
to
10086
127 [248 Panchnama (Mark 28/245) 10087
to
10088
128 249 Panchnama (Mark 28/246) 10089
to
10090
129 |250 Panchnama (Mark 28/248) 10091
to
10095
130 251 Panchnama (Mark 28/249) 10096
to
10097
131 252 Panchnama (Mark 28/254) 10098
to
10099
132 253 Panchnama (Mark 28/278) 10100
133 254 Panchnama (Mark 28/282) 10101
to
10102
134 |255 Panchnama (Mark 28/283) 10103
135 |256 Panchnama (Mark 28/288) 10104
to
10105
136 257 Panchnama (Mark 28/289) 10106
to
10107
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137 |258 Panchnama (Mark 28/295) 10108
to
10109
138 259 Panchnama (Mark 28/297) 10110
to
10111
139 260 Panchnama (Mark 28/301) 10112
to
10113
140 261 Panchnama (Mark 28/302) 10114
to
10115
141 |262 Panchnama (Mark 28/304) 10116
to
10119
142 263 Panchnama (Mark 28/305) 10120
to
10121
143 |264 Panchnama (Mark 28/311) 10121
to
10122
144 265 Panchnama (Mark 28/315) 10123
to
10124
145 |266 Panchnama (Mark 28/316) 10125
to
10126
146 267 Panchnama (Mark 28/318) 10127
to
10128
147 |268 Panchnama (Mark 28/319) 10129
to
10130
148 [269 Panchnama (Mark 28/321) 10130
to
10131
149 |270 Panchnama (Mark 28/323) 10131
to
10132
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150 |271 Panchnama (Mark 28/28/325) 10133
to

10134

151 (272 Panchnama (Mark 28/328) 10135
to

10136

152 273 Panchnama (Mark 28/330) 10137
to

10138

153 (274 Panchnama (Mark 28/336) 10139

154 277 PW-35 |Deposition of Kalyan Sriram Patil 10140
(Complainant) to

10143

155 278 Panchnama (Mark 28/247) 10144
to

10145

156 282 PW-36 |Depositions of Ishwarbhai Vajaji 10146
Padhiya to

10149

157 283 Panchnama (Mark 28/240) 10150
to

10151

158 |284 Slip of Muddamal Sign by Panch 10152

159 |286 PW-37 |Deposition of Tushar Babubhai 10153
Patel (Complainant) to

10156

160 |287 Panchnama (Mark 28/255) 10157
to

10158

161 290 PW-38 |Deposition of Visandas Tarachnad |10159
(Complainant) to

10165

162 |291 Panchnama (Mark 28/331) 10166
to

10168

163 292 Slip of Muddamal Sign by Panch 10169

164 |293 PW-39 |Deposition of Ganpatbhai 10170
Jerambhai (Complainant) to

10172
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165 |294 Panchnama (Mark 28/332) 10173
to
10174
166 |296 PW-40 |Deposition of Battusinh 10175
Rammutisinh Chauhan to
(Complainant) 10178
167 |297 Panchnama (Mark 28/273) 10179
to
10180
168 299 PW-41 |Deposition of Mahendrabhai 10181
Laljibhai Nalvaya (Complainant) to
10199
169 301 Letter address to Executive 10200
Magistrate by Asst. Suptd. Police
Dated 3-5/08/2002
170 [302 Identification Parade (Mark 10201
28/234) to
10203
171 303 Letter addressed to Executive 10204
Magistrate by D.S.P., Dated
7.11.2009
172|304 Copy of letter addressed by 10205
Executive Magistrate to D.S.P.,
Dated 18.11.2009
173 305 Identification Parade (Mark 10206
28/340) to
10208
174 306 Letter address to Executive 10209
Magistrate by D.S.P., dated
8.2.2003
175 |307 Copy of letter address by Executive |10210
Magistrate to D.S.P., dated
14.2.2003
176 308 Identification Parade (Mark 10211
28/258) to
10213
177 1309 Copy of letter addressed by 10214

Executive Magistrate to DSP., dated

17/02/0
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178 310 Copy of Letter addressed by 10215
Executive Magistrate, to DSP, dated
18.02.2003
179 312 Identification Parade (Mark 10216
28/259) to
10219
180 313 Letter addressed to Executive 10220
Magistrate by DSP dated 2.7.2003
181 |314 Copy of letter addressed by 10221
Executive Magistrate to DSP dated
4.7.2003
182 315 Identification Parade (Mark 10222
28/269) to
10224
183 [316 Letter addressed to Executive 10225
Magistrate by DSP dated 29.7.2003
184 |317 Copy of Letter addressed by 10226
Executive Magistrate to DSP dated
11.8.2003
185 |[318 Identification Parade (Mark 10227
28/276) to
10230
186 320 Deposition of Witness No.42 K.C. 10231
Pasayta Executive Magistrate to
10264
187 1323 Identification Parade 10265
to
10267
188 1326 Identification Parade 10268
to
10270
189 329 Identification Parade 10271
to
10274
190 |331 Production for identification parade | 10275
191 332 Identification Parade 10276
to
10279
192 335 Identification Parade 10280
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to
10282

193

337

Identification Parade

10283
to
10285

194

339

Identification Parade

10286
to
10288

195

342

Process of Identification Parade

10289
to
10292

196

345

Process of Identification Parade

10293
to
10295

197

347

Process of Identification Parade

10296
to
10299

198

350

Identification Parade

10300
to
10303

199

353

Process of Identification Parade

10304
to
10307

200

354

Identification Parade

10308
to
10311

201

357

Process of Identification Parade

10312
to
10314

202

360

Identification Parade

10315
to
10318

203

363

Process for Identification Parade

10319
to
10322

204

367

Panchnama (Mark 28/55)

10323
to
10324

205

370

PW-43

Deposition of Vasudev Parsottam

10325
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(Complainant)

to

10328

206 371 Panchnama (Mark 28/46) 10329
to

10330

207 372 PW-44 | Deposition of Tulsidas Asumalani |10331
(Complainant) to

10345

208 (373 Panchnama (Mark 28/49) 10346
to

10347

209 |374to Slip of Muddamal sign by panch 10348
376 Article to

10349

210 (377 Panchnama (Mark 28/227) 10350
to

10351

211 378 Article No.197 R.C.Book 10351

212 379 Panchnama 10351
to

10354

213 380 PW-45 |Deposition of Rajubhai Shankarbhai 10355
Thakor (Complainant) to

10361

214 |381 Panchnama (Mark 28/256) 10362
to

10364

215 382 Slip of Muddamal Sign by Panch 10365

216 |385 PW-46 |Deposition of Jignesh Hasmukbhai 10366
(Complainant) to

10371

217 386 Panchnama (Mark 28/265) 10372
to

10374

218 [388 Panchnama (Mark 28/264) 10375
to

10376

219 389 Slip of Muddamal sign by Panch 10377

220 390 Certificate of Medical Officer, Jail 10377
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CAV JUDGMENT

221 395 PW-47 |Deposition of Dr.S.B.Nagori 10378
to

10395

222 396 P.M. Note (Mark 28/92) 10396
to

10401

223 397 P.M.Note (Mark 28/93) 10402
to

10407

224 398 P.M.Note (Mark 28/94) 10408
to

10413

225 399 P.M.Note (Mark 28/95) 10414
to

10418

226 400 P.M.Note (Mark 28/96) 10419
to

10423

227 1402 PW-48 |Deposition of Dr.Amit S. Panchal 10424
(Complainant) to

10438

228 403 P.M.Note (Mark 28/71) 10439
to

10443

229 404 P.M.Note (Mark 28/72) 10444
to

10449

230 405 P.M.Note (Mark 28/73) 10450
to

10454

231 406 P.M.Note (Mark 28/74) 10455
to

10459

232 1407 P.M.Note (Mark 28/75) 10460
to

10465

233 408 P.M.Note (Mark 28/76) 10466

to
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10470

234 409 P.M.Note (Mark 28/77) 10471
to
10476
235 410 Xerox copy of receipt of receiving | 10477
Dead Body
236 411 Identification Panchnama 10478
to
10480
237 414 PW-49 |Deposition of Dr.Rakesh 10481
Champaneriya (Complainant) to
10494
238 415 P.M.Note (Mark 28/86) 10495
to
10500
239 416 P.M.Note (Mark 28/87) 10501
to
10506
240 417 P.M.Note (Mark 28/88) 10507
to
10512
241 418 P.M.Note (Mark 28/89) 10513
to
10518
242 419 P.M.Note (Mark 28/90) 10519
to
10524
243 420 P.M.Note (Mark 28/91) 10525
to
10530
244 1421 Xerox copy of receipt of receiving |10531
Dead Body
245 422 PW-50 |Deposition of Dr. Kinjal Doshi 10532
(Complainant) to
10541
246 423 P.M.Note (Mark 28/81) 10542
to
10548
247 424 P.M.Note (Mark 28/82) 10549
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to
10555

248 425 P.M.Note (Mark 28/83) 10556
to
10561
249 429 PW-51 |Deposition of Dr.S.M.Suthariya 10562
Complainant) to
10577
250 430 P.M.Note (Mark 28/97) 10578
to
10583)
251 431 P.M.Note (Mark 28/98) 10584
to
10589
252 432 P.M.Note (Mark 28/99) 10590
to
10596
253 [433 P.M.Note (Mark 28/100) 10597
to
10603
254 434 P.M.Note (Mark 28/101) 10604
to
10609
255 435 PW-52 |Deposition of Dr.Rajeshkumar 10610
to
10619
256 436 P.M.Note (Mark 28/102) 1-620 to
10625
257 1437 P.M.Note (Mark 28/103) 10626
to
10631
258 438 P.M.Note (Mark 28/104) 10632
to
10637
259 1439 P.M.Note (Mark 28/105) 10638
to
10643
260 443 PW-53 |Deposition of Dr.M.S.Patel 10644

(Complainant)

to
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10653

261 444 P.M.Note (Mark 28/109) 10654
to
10659
262 |445 P.M.Note (Mark 28/110) 10660
to
10665
263 446 P.M.Note (Mark 28/111) 10666
to
10671
264 447 P.M.Note (Mark 28/112) 10672
to
10677
265 448 PW-54 |Deposition of Dr.P.G. Rathod 10678
(Complainant) to
10685
266 449 P.M.Note (Mark 28/106) 10686
to
10691
267 1450 P.M.Note (Mark 28/107) 10692
to
10698
268 451 P.M.Note (Mark 28/108) 10699
to
10704
269 452 Xerox copy of receipt of receiving |10705
Dead Body
270 456 PW-55 |Deposition of Yogesh Jain 10706
(Complainant) to
10715
2712 457 P.M.Note (Mark 28/113) 10716
to
10721
272 458 P.M.Note (Mark 28/114) 10722
to
10727
273 459 P.M.Note (Mark 28/115) 10728
to
10733
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274 1460 P.M.Note (Mark 28/116) 10734
to

10738

275 461 P.M.Note (Mark 28/117) 10739
to

10743

276 462 PW-56 |Deposition of Dr. Rohiniben Katty. 10744
(Complainant) to

10750

277 463 P.M.Note (Mark 28/78) 10751
to

10756

278 464 P.M.Note (Mark 28/79) 10757
to

10761

279 465 P.M.Note (Mark 28/80) 10762
to

10767

280 466 PW-57 |Deposition of Dr.S.B.Shah 10768
(Complainant) to

10776

281 467 P.M.Note (Mark 28/124) 10777
to

10782

282 468 P.M.Note (Mark 28/125) 10783
to

10788

283 469 P.M.Note (Mark 28/126) 10789
to

10794

284 470 P.M.Note (Mark 28/127) 10795
to

10800

285 471 P.M.Note (Mark 28/128) 10801
to

10806

286 472 Appln. Of Spl. PP Mr.Prajapati to | 10807

permit him to submit list of
Documents
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287 473 List of Documents 10808
288 477 PW-58 |Deposition of Dr.K.V.Sainik 10809
to
10816
289 1478 P.M.Note (Mark 28/118) 10817
to
10822
290 479 Letter of D.S.P. Dtd. 1/3/05 10823
291 480 P.M.Note (Mark 28/119) 10824
to
10828
292 1481 Letter of Dy.S.P.regarding 10829
identification of name of deceased
Shilaben
293 1482 P.M.Note (Mark 28/120) 10830
to
10835
294 1483 Letter of Dy.S.P. regarding 10836
identification of name of deceased
Shilaben
295 1484 Xerox copy of receipt of receiving | 10837
Dead bodies
296 485 PW-59 |Deposition of Dr.S.K.Yadav 10838
(Complainant) to
10841
297 486 P.M.Note (Mark 28/129) 10842
to
10846
298 487 PW-60 |Deposition of Dr.B.S.Shah 10847
(Complainant) to
10857
299 488 M.L.C. Certificate (Mark 28/178) 10858
(Jayantibhai)
300 489 O.P.D.Papers of Jayantibhai 10859
to
10860
301 490 M.L.C. Certificate (Mark 28/177) 10861
(Heerabhai)
302 491 O.P.D. Papers of Hirabhai 10862
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303 (492 M.L.C. certificate (Mark 28/176) 10863
(Dwarkadas)

304 493 O.P.D. Papers of Dwarkadas 10864

305 494 M.L.C.certificate (Mark 28/179) 10865
(Babubhai)

306 495 O.P.D. Papers of Babubhai 10866

307 496 M.L.C. Certificate (Mark 28/180) 10867
(Rambhai)

308 497 O.P.D.papers of Rambhai 10868

309 498 M.L.C.certificate (Mark 28/188) 10869
(Dineshbhai)

310 499 O.P.D. Papers of Dineshbhai 10870

311 |500 M.L.C. Certificate (Mark 28/181) 10871
(Gyanprasad)

312 |501 O.P.D. Papers of Gyanprasad 10872

313 |502 M.L.C.certificate (Mark 28/182) 10873
(Rajendrasinh)

314 |503 O.P.D. Papers of Rajendrasinh 10874

315 504 M.L.C certificate (Mark 28/183) 10875
(Ramfersinh)

316 |505 O.P.D. Papers of Ramfersinh 10876

317 506 M.L.C. Certificate (Mark 28/184) 10877
(Nilkanthbhai)

318 |507 O.P.D. Papers of Nilkantbhai 10878
319 |508 M.L.C. Certificate (Mark 28/187) 10879
(Mandakiniben)

320 |509 O.P.D. Papers of Mandakiniben 10880
321 |513 PW-61 |Deposition of Dr.M.D.Patel 10881

(Complainant) to
10883
322 |514 M.L.C. Certificate (Mark 28/175) 10884
(Purjo) 543 behind
323 |515 Appln. Of Spl. PP for issuance 10885
324 520 PW-62 |Deposition of Dr.Subhash Sinha 10886
(Complainant) to
10894
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325 |521 P.M.Note (Mark 28/121) 10895
to

10900

326 |522 P.M.Note (Mark 28/123) 10901
to

10906

327 523 P.M.Note (Mark 28/122) 10907
to

10912

328 |524 P.M.Note (Mark 28/84) 10913
to

10917

329 |525 P.M.Note (Mark 28/85) 10918
to

10922

330 526 PW-63 |Deposition of Dr.R.M.Agrawal 10923
(Complainant) to

10926

331 |527 Mark 28/171 (Case paper) 10927

332 528 Mark 28/172 (Case paper) 10928

333 532 PW-64 |Deposition of Mohmmad A.Sheikh |10929
Umarji (Complainant) to

10931

334 534 PW-65 |Deposition of Vinodkumar 10932
Deepchand Shah (Complainant) to

10935

335 |535 M.L.C. Certificate (Mark 28/130) 10936

336 537 PW-66 |Deposition of Dr.Hasmukbhai 10937
B.Patel (Complainant) to

10941

337 |538 Mark 28/131 (Certificate) 10942

338 |541 Transfer from (Purjo) 538 behind 10943

339 542 PW-67 |Deposition of Dr.Sanjay K.Raval 10944
(Complainant) to

10946

340 543 M.L.C. Certificate (Mark 28/174) 10947

341 544 PW-68 |Deposition of Dr.Smt. P.R.Vaghela 10948

(Complainant)

to
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10951

342 |545 M.L.C.certificate (Mark 28/185) 10952
343 |546 O.P.D. Papers of Savitaben 10953
344 547 M.L.C. Certificate (Mark 28/186) 10954
345 548 O.P.D. Papers of Jitendra 10955
346 |551 PW-69 |Deposition of Dr.Beenaben K.Parikh 10956
(complainant) to
10960
347 |552 M.L.C. Certificate (Mark 28/132) 10961
348 |553 M.L.C. Certificate (Mark 28/133) 10962
349 554 M.L.C. Certificate (Mark 28/134) 10963
350 |555 M.L.C. Certificate (Mark 28/135) 10964
351 |556 PW-70 |Deposition of Dr.C.K.Navis 10965
(Complainant) to
10981
352 |557 M.L.C. Certificate (Mark 28/136) 10982
Punamkumari
353 |558 M.L.C. Certificate (Mark 28/137) 10983
354 |559 M.L.C. Certificate (Mark 28/138) 10984
355 |560 M.L.C. Certificate (Mark 28/139) 10985
356 |561 M.L.C. Certificate (Mark 28/140) 10986
357 |562 M.L.C., certificate (Mark 28/141) |10987
358 |563 M.L.C., certificate (Mark 28/142) 10988
359 564 M.L.C., certificate (Mark 28/143) |10989
360 |565 M.L.C., certificate (Mark 28/144) 10990
361 |566 M.L.C., certificate (Mark 28/145) 10991
362 |567 M.L.C., certificate (Mark 28/146) 10992
363 |568 M.L.C., certificate (Mark 28/147) 10993
364 |569 M.L.C., certificate (Mark 28/148) 10994
365 |570 M.L.C., certificate (Mark 28/149) 10995
366 |571 M.L.C., certificate (Mark 28/150) |10996
367 |572 M.L.C. Certificate (Mark 28/151) 10997
368 |573 M.L.C., Certificate (Mark 28/152) |10998
369 574 M.L.C., certificate (Mark 28/153) |10999
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370 |575 M.L.C., certificate (Mark 28/154) |11000
371 |576 M.L.C., certificate (Mark 28/155) [11001
372 |577 M.L.C., certificate (Mark 28/156) 11002
373 |578 M.L.C., certificate (Mark 28/157) 11003
374 579 M.L.C., certificate (Mark 28/158) 11004
375 |580 M.L.C., certificate (Mark 28/159) |11005
376 |581 M.L.C., certificate (Mark 28/160) |11006
377 |582 M.L.C., certificate (Mark 28/161) |11007
378 583 M.L.C., certificate (Mark 28/162) 11008
379 |584 M.L.C., certificate (Mark 28/163) |11009
380 |585 M.L.C., certificate (Mark 28/164) |11010
381 586 M.L.C., certificate (Mark 28/165) |11011
382 587 M.L.C., certificate (Mark 28/166) 11012
383 |588 M.L.C. Certificate (Mark 28/167) 11013
384 |589 M.L.C., certificate (Mark 28/168) [11014
385 [590 PW-71 |Deposition of Dr. Anilkumar K.Patel 11015
(Complainant) to

11017
386 |591 M.L.C., certificate (Mark 28/169) [11018
387 595 PW-72 |Deposition of Dr. Pravinbhai K.Patel 11019

t101021
388 |596 M.L.C. Certificate (Mark 28/173) 11022
389 600 PW-73 |Deposition of Dr. Pravin 11023

Devrajkumar to

11024
390 |601 M.L.C., certificate (Mark 28/170) 11025
391 |602 M.L.C., certificate (Mark 28/170A) |[11025
392 607 PW-74 |Deposition of Kalpeshkumar A. 11026

t101041
393 610 PW-75 |Deposition of Nilkanth Tulsidas 11042

t101052
394 |613 PW-76 |Deposition of Hariram Shriramdev |11053
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to

11058

395 |614 PW-77 |Deposition of Rajendrasinh 11059
Ramfersinh (Complainant) to

11065

396 |615 PW-78 |Deposition of Raju Krupashankar |11066
Pandey (complainant) to

11069

397 619 PW-79 |Deposition of Amarkumar J.Tiwari |11070
to

11077

398 621 PW-80 |Deposition of Gyanprasad 11078
Lallanprasad Chorasiya to

(Complainant) 11083

399 625 PW-81 |Deposition of Pujaben B.Kuswaha |11084
to

11091

400 |627 PW-82 |Deposition of Verpal C.Pal 11092
to

11100

401 630 PW-83 |Deposition of Veenaben M.Patel 11101
to

11107

402 634 PW-84 |Deposition of Hetalben Babubhai 11108
Patel (Complainant) to

11117

403 637 PW-85 |Deposition of Rakeshbhai Kantibhai 11118
(Complainant) to

11129

404 638 PW-86 |Deposition of Hariprasad Maniram 11130
Joshi (Complainant) to

11135

405 641 PW-87 |Deposition of Maheshbhai 11136
Jayantibhai Patel (Complainant) to

11142

406 642 PW-88 |Deposition of Shantibhai 11143
Shankarbhai Patel (Complainant) |to

11146

407 648 PW-89 |Deposition of Premaben A. Mali 11147
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to
11150
408 650 PW-90 |Deposition of Rubidevi Shriram 11151
to
11155
409 |651 PW-91 |Deposition of Kesubhai D.Patel 11156
to
11160
410 652 PW-92 |Deposition of Dineshbhai 11160/1
Narsinhbhai Narsinhbhai to
11160/4
411 657 PW-93 |Deposition of Shardaben 11161
to
11166
412 |662° PW-94 |Deposition of Bachubhai Dhanjibhai| 11167
Ladwani (Complainant) to
11175
413 663 PW-95 |Deposition of Vandanaben 11176
R.Ramfersinh (Complainant) to
11180
414 |663/2 Xerox copy of Reservation Chart 11181
to
11182
415 666 PW-96 |Deposition of Satishkumar 11183
Ravindra Mishra to
11191
416 667 Xerox copy of Reservation chart 11192
to
11194
417 668 PW-97 |Deposition of Hariprasad Manilal 11195
(complainant) to
11202
418 669 Xerox copy of Railway Ticket 11203
419 670 PW-98 |Deposition of Maheshbhai 11204
Cheljibhai (Complainant) to
11208
420 674 PW-99 |Deposition of Prakash Hiralal 11209
(complainant) to
11214
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421 675 PW-100 | Deposition of Sureshbhai N. 11215
to

11218

422 676 PW-101 | Deposition of Jagdishbhai Jashbhai 11219
Soni (Complainant) to

11222

423 677 Mark 28/213 (Bill) 11223

424 1680 PW-102 | Deposition of Rampal Jigilal Gupta 11224
(Complainant) to

11230

425 681 PW-103 |Deposition of Somnath Sitaram 11231
Kahar (complainant) to

11236

426 686 PW-104 | Deposition of Jethanand Bhulchand | 11237
(Complainant) to

11242

427 687 PW-105 | Deposition of Tusharbhai S. 11243
(Complainant) to

11247

428 688 PW-106 | Deposition of Hiren Subhash 11248
Chandra (Complainant) to

11251

429 689 Mark 28/218 (Certificate) 11252

430 690 PW-107 |Deposition of Parsottam Gordhan 11253
(Complainant) to

11260

431 694 PW-108 |Deposition of Naranbhai Gandabhai|11261
(Complainant) to

11263

432 695 PW-109 |Deposition of Mukeshbhai Raman |11264
Makwana (Complainant) to

11274

433 696 PW-110 | Deposition of Bhupatbhai Maniram 11275
Dave (Complainant) to

11286

434 712 PW-111 |Deposition of Fatehsinh Dabhsinh 11287
Solanki (Complainant) to

11292

435 713 PW-112 |Deposition of Arvindbhai Harjibhai 11293
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Hirani (complainant) to

11296

436 |715 PW-113 | Deposition of Radheshyam 11297
Ramchandra (Complainant) to

11302

437 716 Reservation Ticket of witness 11303

438 719 PW-114 |Deposition of Subhashchandra 11304
Ramchandra Mishra (Complainant) |to

11311

439 720 PW-115 |Deposition of Raj Rameshchandra |11312
Mehta (Complainant) to

11315

440 721 PW-116 |Deposition of Uday Chandrakant 11316
Katiya (Complainant) to

11317

441 722 Appln. For hearing of Ex.99 11318
to

11319

442 1723 Appln. To received certified copies 11320
from prosecution to

11321

443 726 PW-117 | Deposition of Gandaji Ramsiji 11322
Thakor (Complainant) to

11326

444 1727 PW-118 | Deposition of Ashwinbhai 11327
Govindbhai Patel (Complainant) to

11335

445 729 PW-119 | Deposition of Punamkumari 11336
Sunilkumar Tiwari (Complainant) | to

11340

446 731 PW-120 | Deposition of Nitinbhai Chaturbhai |11341
Patel (Complainant) to

11347

447 1732 PW-121 |Deposition of Amrutbhai Joitabhai |11348
Patel (Complainant) to

11351

448 733 PW-122 | Deposition of Babubhai Somdas 11352
Patel (Complainant) to

11357
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449 1734 PW-123 |Deposition of Rambhai Bhudardas 11358
Patel (Complainant) to
11361
450 |738 PW-124 | Deposition of Dilipkumar J Patel 11362
(complainant) to
11379
451 739 PW-125 | Deposition of Jitendragiri 11380
Mangalgiri Goswami to
(Complainant) 11383
452 742 PW-126 |Deposition of Harimohan 11384
Fulsinhmina (Complainant) to
11390
453 744 PW-127 |Deposition of Rajendraprasad 11391
Migrilal Mina (complainant) to
11398
454 748 PW-128 |Deposition of Akhilkumar Guljarilal | 11399
Sharma (Complainant) to
11406
455 749 List of Documents by Spl.PP 11407
456 |755 PW-129 | Deposition of Kanubhai 11408
Chhaganbhai Varia (Complainant) |to
11423
457 756 Pursis of Ld. Adv of Accused 11424
458 |757 PW-130 | Deposition of Vijaykumar 11425
Ramchandra Sharma to
(Complainant) 11440
459 759 Appln. By adv. of accused regarding| 11441
occurrence book register
460 760 PW-131 | Deposition of Mukesh Raghuvir 11442
Pachori (Complainant) to
11450
461 |761 Xerox copy of Drivers Note Book 11451
(Mark 28/2, Dtd. 27.02.2002
462 764 PW-132 |Deposition of Suleman Abdul Majid | 11452
Shaikh to
11456
463 |765 Mark 28/44 (Certificate) 11457
464 766 PW-133 | Deposition of Rupsinh Chagganbhai | 11458
(Complainant) to
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11461

465 767 Appln. Of accused regarding III- 11462
treatment by police Yadi to

11463

466 |768 Yadi containing list of photographs | 11464

467 773 PW-134 | Deposition of Dineshbhai Jivabhai 11465
Prajapati (Complainant) to

11468

468 774 Panchnama 11469
to

11474

469 777 PW-135 | Deposition of Satyanarain 11475
Panhuram Verma (Complainant) to

11483

470 |778 Mark 28/5 Copy of Guard Book 11484
to

11487

471 780 PW-136 | Deposition of Sajjanlal Mohanlal 11488
Ranivala (Complainant) to

11494

472 782 PW-137 | Deposition of Kanitbhai Rupsinh 11495
Damor (Complainant) to

11506

473 783 PW-138 | Deposition of Gulabsinh 11507
Laxmansinh Tadvi (Complainant) |to

11513

474 785 PW-139 |Deposition of Jasvantsinh Kalubhai 11514
Baria (Complainant) to

11531

475 786 PW-140 | Deposition of Pujabhai Bavjibhai 11532
Patwadia (Complainant) to

11553

476 787 PW-141 Deposition of Jasvansinh Gulabsinh 11554
Baria (complainant) to

11561

477 1789 True copy of witness Deposition of |11562
S.C.No.133/02 to

11563

478 1790 PW-142 | Deposition of Mangalbhai 11564
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Ramjibhai Baria (Complainant) to
11568
479 791 True copy of witness deposition of |11569
S.C.No.133/02 to
11570
480 792 PW-143 | Deposition of Vinubhai Kasnabhai |11571
(Complainant) to
11580
481 793 PW-144 | Deposition of Mansinh Nurjibhai 11581
Vasava (Complainant) to
11597
482 794 PW-145 |Deposition of Jitendrakumar 11598
Chimanlal Patel (Complainant) to
11603
483 |795 Negatives of Photos (In closed 11604
Envelop)
484 796 Photos (in closed Envelope)
485 799 PW-146 |Deposition of Laxmansinh Nansinh 11605
Chauhan (Complainant) to
11616
486 801 PW-147 | Deposition of Raijibhai Gulabsinh 11617
Parmar (Complainant) to
11624
437 802 PW-148 | Deposition of Hemendra 11625
Ramanlaldas (Complainant) to
11643
438 810 PW-149 | Deposition of Janakbhai Kantibhai |11644
(Complainant) to
11656
439 812 PW-150 |Deposition of Jayantibhai 11657
Umedbhai (Complainant) to
11664
440 |814 PW-151 |Deposition of Dipakbhai Nagindas |11665
Soni (Complainant) to
11695
441 815 Mark 28/274 (Bill) 11696
442 816 List6 of Documents by Spl. PP 11697
443 817 S.C.No0.8/93 (TADA) True copy of 11698
judgement to
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11710

444 818 S.C.No.18/92 True copy of 11711
Judgment to

11720

445 819 PW-152 |Deposition of Mahendrasinh 11721
Bhikusinh (Complainant) to

11732

446 820 S.C.No.173/02 True copy of 11733
Deposition to

11736

447 1822 PW-153 | Deposition of Rajubhai Laljibhai 11737
Rathod (Complainant) to

11742

448 823 PW-154 | Deposition of Chandrashankar 11743
Narhuram Soniya (Complainant) to

11756

449 1825 PW-155 |Deposition of Manoj Hiralal Advani |11757
and close cover to

11776

450 |826 PW-156 |Deposition of Pradipsinh Bholasinh [11777
(Complainant) to

11791

451 827 Mark 816/4 Occurrence Book 11792
to

11800

452 828 PW-157 | Deposition of Savitaben 11801
Tribhuvandas (Complainant) to

11805

453 832 PW-158 | Deposition of Hirabhai Dolabhai 11806
Chauhan (Complainant) to

11812

454 834 PW-159 | Deposition of Rajeshbhai 11813
to

11836

455 1836 Police Station I 393/1990 Certified 11837
copies of Chargesheet of to

11840

456 837 Appln. By Adv. Hasan asking for 11841

production of Station Dairy
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457 839 PW-160 |Deposition of Hirabhai Umeshdas | 11842
(Complainant) to

11848

458 841 PW-161 | Deposition of Indrasinhi 11849
Prabhatsinh Solanki (Complainant) |to

11866

459 1845 PW-162 |Deposition of Gangaram Jawanram | 11867
Rathod (Complainant) to

11874

460 846 Note of Maintainance 11875
to

11884

461 847 Report Mark 28/209 11885
to

11886

462 852 PW-163 | Deposition of Chatrasinh. 11887
Gambhirbhai (Complainant) to

11896

463 854 PW-164 | Deposition of Mohan Jagdishsinh 11897
(Complainant) to

11902

464 |855 PW-165 | Deposition of Sureshgiri Mohangiri 11903
G.(complainant) to

11917

465 859 PW-166 |Deposition of Dalabhai Abhlabhai 11918
Baria (Complainant) to

11964

466 862 PW-167 |Deposition of Harsukhlal Tejandas |11934
Adwani (complainant) to

11954

467 867 PW-168 | Deposition of Mandakiniben 11955
Nilkanth Bhatia (Complainant) to

11967

468 868 PW-169 | Deposition of Babubhai Bhaljibhai |11968
Patel (complainant) to

11976

469 870 True copy of Deposition S.C. 11977
No.133/02 to

11978
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470 1871 True copy of Judgement 11979
S.C.No.133/02 to

11998

471 873 PW-170 | Deposition of Pravinkumar 11999
Amthabhai (complainant) to

12016

472 1876 PW-171 |Deposition of Ambishkumar Riaram | 12017
Sanke (complainant) to

12025

473 878 PW-172 |Deposition of Nitinkumar 12026
Kukulkumar to

12049

474 1885 PW-173 |Deposition of Karansinh Lalsinh 12050
Yadav (Complainant) to

12063

475 888 PW-174 | Deposition of Dilipbhai 12064
to

12066

476 891 PW-175 | Deposition of Gaytriben Harshabhai | 12067
Panchal (Complainant) to

12080

477 1895 PW-176 | Deposition of Dr.Jayeshchandra 12081
Mangaldas (complainant) to

12084

478 897 PW-177 | Deposition of Mansinh Fulji 12085
(Complainant) to

12091

479 902 PW-178 | Deposition of Hasinabibi Mujjafar 12092
Usman Hayat (Complainant) to

12094

480 903 PW-179 |Deposition of Rajiyaben Mohmmad | 12095
Hanif Bhatuk (Complainant) to

12097

481 906 PW-180 | Deposition of Dr.Zuber Mohmmad |12098
Yusuf (Complainant) to

12101

482 907 PW-181 |Deposition of Bhupatdan Visnudan |12102
Gadhvi (Complainant) to

12103
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483 909 PW-182 | Deposition of Taherabibi Idris 12104
(Complainant) to

12106

489 912 List of Documents by Spl. PP 12107

490 |915 PW-183 | Deposition of Sofiyabibi Suleiman 12108
Dhantya (Complainant) to

12110

491 916 PW-184 | Deposition of Jaitunbibi Siraj 12111
Ahmed (Complainant) to

12113

492 917 PW-185 |Deposition of Janak Upendra Popat 112114
(Complainant) to

12121

493 1923 PW-186 | Deposition of Mustak Ahmed 12122
Hussain (Complainant) to

12127

494 1929 Production of Documents in chief |12128

495 931 PW-187 | Deposition of Kishorsinh Jawnsinh 12129
to

12135

496 932 PW-188 | Deposition of Mustaq Ahmed 12136
Nurmiya (Complainant) to

12137

497 1941 PW-189 | Deposition of Firoj Ibrahim Paushti | 12138
(Complainant) to

12143

498 942 Panchnama Mark (28/236) 12144
to

12150

499 1943 to Slip of sign by Panch 12151

944

500 |952 PW-190 |Deposition of Vinodbhai 12152
Ganpatbhai Chauhan to

(Complainant) 12157

501 |953 PW-191 | Deposition of Mustak Ahmed 12158
Nabimiya (Complainant) to

12159

502 960 PW-192 | Deposition of Riyazuddin 12160
to
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12168

503 |972 PW-193 | Deposition of Suleman Mohammad |12169
Bhatuk (Complainant) to
12174
504 |974 PW-194 |Deposition of Rehanibibi Sabbit 12175
(Complainant) to
12177
505 975 PW-195 |Deposition of Yusuf Hasanbhai 12178
(Complainant) to
12179
506 |978 PW-196 |Deposition of Irfan Yakub Mitha 12180
(Complainant) to
12184
507 983 PW-197 | Deposition of Chandrashankar 12185
Parshottam (Complainant) to
12186
508 |984 Notification regarding no use 12187
weapon to
12188
509 985 PW-198 | Deposition of Gulabsinh Andarsinh 12189
(Complainant) to
12193
510 |986 PW-199 | Deposition of Prabhatbhai Punabhai| 12194
(Complainant) to
12206
511 |988 Document list of Spl.pp 12207
512 992 Mark 28/190 Treatment Certi. Of |12208
Radheshyam
513 997 Panchnama 12209
514 998 Mark 28/307 letter of S.P. Western |12210
Railway
515 999 Mark 28/221 RDSO Lakhnau 12211
Report
516 |1000 Mark 28/309 letter by DME to DSP 12212
Railway Vadodara
517 |1001 Mark 28/239 Permission to file 12213

chargesheet U/s IPC 153A by Home
Department

to
12214
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518 |1002 Mark 28/253 permission to file 12215
charge-sheet U/s IPC 153A by to

Home Department 12216

519 1003 Mark 28/26 Permission to file 12217
chargesheet u/s IPC 153A by Home |to

Department 12219

520 |1004 Mark 28/267 letter of Home 12220
Department to

12221

521 1005 Mark 28/277 permission to File 12222
chargesheet to

12225

522 1006 Mark 28/334 permission to file 12226
chargesheet to

12227

523 1007 Mark 28/334 permission to file 12228
chargesheet to

12229

524 1008 Mark 28/338 report of senior 12230
section to

12233

525 1013 PW-200 | Deposition of Karansinh 12234
Ranjeetsinh Zala (Complainant) to

12238

526 |1014 Panchnama Mark (28/238) 12239
to

12240

527 11015 PW-201 | Deposition of Deepakbhai 12241
Chinubhai Trivedi (Complainant) |to

12243

526 |1016 Panchnama Mark (998/1) 12244
to

12245

527 11017 Panchnama Mark (988/2) for 12246
passport to

12247

528 1024 Deposition of witness no.202 12248
Govindsinh Ratansinh Panda to

(Complainant) 12255
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529 1027 Slip of sign by Panch Article No.81- | 12256
1028 82 to

1029 12257

530 [1030 Indemnification Parade 12258
to

12260

531 /1031 Indemnification Parade 12261
to

12263

532 1032 Indemnification Parade 12264
to

12265

533 11033 Indemnification Parade 12266
to

12269

534 1034 Indemnification Parade 12270
to

12272

535 11035 Indemnification Parade 12273
to

12276

536 1036 Panchnama Mark (28/47) 12277
to

12280

537 11037 Panchnama Mark (28/51) 12281
to

12282

538 |1038 Signature Slip 12283

539 1040 PW-203 | Deposition of Dilipsinh Ujamsinh 12284
Dasadiya (complainant) to

12300

540 |1046 PW-204 |Deposition of Nainsinh Sevasinh 12301
Rathod (Complainant) to

12304

541 1047 PW-205 |Deposition of Shadulsinh 12305
Bhalchand Gajjar (Complainant) to

12307

542 1060 PW-206 |Deposition of Bhikhabhai H.Baria 12308
to
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12322

543 1063 PW-207 |Deposition of Ambalal Ranchodlal |12323
Patel (complainant) to

12334

544 1067 PW-208 | Deposition of Murlidhar Rochiram |12335
Mulchandani (Complainant) to

12374

545 1073 PW-209 | Deposition of Pravinsinh Modbhai 12375
Gadhavi (Complainant) to

12378

546 1074 PW-210 |Deposition of Umarkha Kalaji 12379
Malek (Complainant) to

12381

547 1075 PW-211 | Deposition of Bhikhabhai 12382
Ranchhodbhai Machhi to

(Complainant) 12383

548 1092 PW-212 |Deposition of Naranbhai Kabhai 12384
Muchhar (Complainant) to

12394

549 1097 Indemnification Parade 12395
to

12398

550 [1098 Indemnification Parade 12399
to

12402

551 |1099 PW-213 | Deposition of Rupsinh Amarsinh 12403
(Complainant) to

12406

552 1106 PW-214 | Deposition of Laxmandas 12407
Gyanchand Rajai (Complainant) to

12410

553 1107 Panchnama 12411
to

12413

554 |1108 PW-215 | Deposition of Rameshbhai Raisingh | 12414
(Complainant) to

12419

555 1109 Panchnama of accused Mohmmad |12420
Hanif (Mark 28/230) to
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12421

556 |1110 Panchnama of accused Mujfar 12422
Usman (Mark 28/231) to

12423

557 1111 Panchnama of witness (Mark 12424
28/235) to

12425

558 [1112 List of Documents by Spl.PP 12426
to

12427

559 |1115 Deposition of witness No.216 12428
Mohmmad to

12438

560 |1118 PW-217 | Deposition of Ambalal Chhotalal 12439
Patel (Complainant) to

12441

561 [1126 PW-218 |Deposition of Ramsinh Kodarbhai | 12442
(Complainant) to

12450

562 1127 PW-219 |Deposition of DYSP S.M.Baranda 12451
to

12464

563 |1130 PW-220 | Ashokbhai Mohanbhai Muniya 12465
(Complainant) to

12468

564 1131 PW-221 | Deposition of Arvindbhai Raisingh | 12469
(Complainant) to

12474

565 1132 Panchnama Mark (28/57)4 12475
to

12476

566 [1136 PW-222 | Deposition of Kantibhai J.Variagi 12477
(Complainant) to

12482

567 1137 PW-223 | Deposition of Jaisinghbhai K.Kher |12483
(Complainant) to

12487

568 |1139 PW-224 | Deposition of Ranjitbhai Jodhabhai | 12488
(Complainant) to
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12518

569 |1150 PW-225 | Deposition of Mukesh N Joshi 12519
(Complainant) to
12525
570 1151 Mark 28/204 dated 2.07.2002 12526
F.S.L. Report
571 |1152 Mark 28/208 dated 20.7.2002 12527
F.S.L. report to
12528
572 1153 Mark 28/190 Dated 20.5.2002 12529
forwarding (F.S.L.)
573 1154 Mark 28/197 dated 17.5.2002 12530
report (F.S.L.) to
12534
574 |1158 PW-226 |Deposition of Satishchandra 12535
Ganpatram Khandelwal to
(Complainant) 12543
575 |1159 Mark 28/207 report 12544
to
12545
576 |1161 PW-227 | Deposition of Dipakkumar 12546
Bhagwandas Talati (Complainant) |to
12553
577 1163 Outward Entry of Muddamal 12554
to
12555
578 11165 Mark 28/193 Forwarding letter 12556
579 |1166 Analysis report dated 20.3.2002 12557
to
12558
580 1167 Letter to F.S.L., Ahmedabad 12559
581 |1168 Outward Entry of Muddamal 12460
to
12464
582 |1169 Outward entry of muddamal 12466
to
12467
583 |1170 Letter of F.S.L. officer to D.S.P. 12568
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584 |1171 Letter of F.S.L. officer to D.S.P. 12563
585 |1172 Mark 28/192 Test Report 12569
586 1173 Outward Entry of D.S.P. letter 12571
dated 11.4.2002
587 [1174 Outward entry of Muddamal 12578
to
12583
588 1175 Letter of F.S.L. Officer to D.S.P. 12584
589 |1176 Mark 28/194 dated 30.4.2002 12585
590 [1177 Analysis report 12586
to
12590
591 |1178 Outward entry of muddamal 12591
to
12599
592 1179 Letter of F.S.L.Officer to D.S.P. 12600
593 |1180 Mark 28/196 Forwarding letter 12601
594 1181 Analysis report dated 17.5.2002 12602
to
12605
595 1182 Outwards Entry dated 9.5.2002 12606
596 1183 Letter of F.S.L. officer to D.S.P. 12607
597 |1184 Forwarding letter Mark 28/198 12608
598 1185 Analysis Report 12609
to
12610
599 |1186 Mark 28/203 Letter 12611
600 [1189 PW-228 | Deposition of Rajendranath 12612
Raghunath Jadhav (complainant) |to
12623
601 [1190 Mark 28/1 complaint application 12624
to
12625
602 1195 PW-229 |Deposition of Jitendrakumar 12626
Rambadhar Tiwari (Complainant) |to
12633
603 [1196 PW-230 | Deposition of Mohabbatsinh 12634
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Juvansinh Zala (Complainant) to

12680

604 |1202 Original Panchnama mark 1201/1 12681
to

12683

605 [1206 PW-231 | Deposition of Prabhatsinh 12684
Gulabsinh (Complainant) to

12708

606 |1214 PW-232 | Deposition of Iiyas Hussain Mulla 12709
(Complainant) to

12723

607 |1219 PW-233 | Deposition of Dilipkumar Gaimal 12724
Melani (Complainant) to

12742

608 |1220 PW-234 | Deposition of Anwar Abdula Sattar |12743
Kalandar (Complainant) to

12754

609 1221 Deposition of Anwar Abdul Sattar 12755
to

12758

610 |1222 Deposition of Anwar Abdul Sattar |12759
to

12766

611 |1225 Deposition of Mehbuba Usmanbeg 12767
Mirza to

12771

612 |1226 P.M.Note 12772
to

12773

613 1227 P.M.Note 12774
to

12775

614 |1228 P.M.Note 12776
to

12777

615 [1229 P.M.Note 12778
to

12779

616 1230 P.M.Note 12780
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to

12781

617 1231 PW-236 | Deposition of Ajaybhai Bariya 12782
to

12838

618 |1232 Statement U/S. 164 12839
to

12840

619 1233 Statement U/S. 164 12841
to

12844

620 |1252 PW-237 |Deposition of Sikandar Mohmad 12845
Siddik Shaikh to

12875

621 |1262 PW-238 | Deposition of Bhaskar C.Q.T. 12876
Statement of accused Abdul Razak |to

12881

622 1263 PW-239 | Deposition of Amita Dipeshkumar | 12882
Sukal (Complainant) to

12898

623 1266 Letter of Deputy Police Supdt. 12899
Address to P.S.I.M.T.Patil to

12900

624 |1267 Letter to Deputy Police Supdt. By 12901
scientific to

12902

625 |1270 Statement u/s164 12903
to

12904

626 |1271 F.S.I certificate 12905
to

12906

627 1272 Acceptance for polygraphic test 12907

628 1273 Statement U/S. 164 12908
to

12909

629 1274 F.S.L. certificate 12910
to

12911
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630 |1275 Acceptance for polygraphic test 12912
631 |1276 Statement U/S.164 12913
to
12915
632 [1277 F.S.L. Certificate 12916
to
12918
633 |1278 Acceptance for polygraphic test 12919
634 |1279 Statement U/S. 164 12920
635 |1280 F.S.L. certificate 12921
to
12922
636 1281 Acceptance for polygraphic test 12923
637 |1282 Statement U/s. 164 12924
638 1283 Questionnaire of accused 12925
639 |1285 Analysis of polygraphic test 12926
640 |1286 Questionnaire of accused 12927
641 |1288 Analysis of polygraphic test 12928
642 |1289 Questionnaire of accused 12929
643 |1291 Analysis of polygraphic test 12930
644 1292 Questionnaire of accused 12931
645 [1294 Analysis of polygraphic test 12932
646 1295 Questionnaire of accused 12933
647 1297 Analysis of polygraphic test 12934
648 1298 Questionnaire of accused 12935
648 |1300 Analysis of polygraphic test 12936
649 |1301 Questionnaire of accused 12937
650 |1303 Analysis of polygraphic test 12938
651 1304 Questionnaire of accused 12939
652 |1306 Analysis of polygraphic test 12940
653 1307 Questionnaire of accused 12941
654 |1309 Analysis of polygraphic test 12942
655 [1310 Questionnaire of accused 12943
666 |1312 Analysis of polygraphic test 12944
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667 |1313 Letter addressed to P.I.from Central | 12945
Jail Supdt. to

12946

668 |1316 Letter addressed to P.I. From 12947
Central Jail Supdt. to

12948

669 1320 Letter addressed to P.I.from Central | 12949
Jail Supdt. to

12950

670 |1322 Letter regarding report of 12951
polygraphic to

12956

671 1323 Questionnaire of accused 12957
to

12960

672 |1324 Consent for polygraphic test 12961

673 |1325 Statement u/s. 164 12962
to

12964

674 1326 Questionnaire of accused 12965
to

12966

675 |1328 Analysis of polygraphic test 12967

676 1329 Questionnaire of accused 12968

677 |1331 Analysis of Polygraphic test 12969

678 1332 Questionnaire of accused 12970

679 |1334 Analysis of Polygraphic test 12971

680 |1335 Analysis of Polygraphic test 12972

681 1336 Questionnaire of accused 12973
to

12974

682 |1338 Analysis of Polygraphic test 12975

683 |1339 Analysis of Polygraphic test 12976

684 1344 Mark (28/212) Forwarding letter 12977

685 1345 Analysis report Mark (@8/212) 12978
to

12981
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686 1347 PW-240 | Deposition of Mohider Dahiya 12982
(Complainant) to

13001

687 1349 Mark (28/195) meeting report 13002
to

13003

688 |1350 Aheval, 13004
to

13006

689 |1352 Mark (28/206) FSL report 13007

690 1353 Letter of Deputy Police Supdt. 13008
to

13009

691 |1354 Mark (28/217) certificate of Coach [13010
to

13014

692 |1355 Letter Dtd. 24/10/08 13015
to

13016

693 11356 Mark (28/219) Forwarding letter 13017

694 |1357 Answer TP queries related with 13018
Godhra Rly. Po. Station to

13028

695 |1366 PW-241 | Deposition of Kantipuri C.Bava 13029
(Complainant) to

13089

696 |1368 Application of DY.SP. 13090
to

13092

697 1369 Slip of signature by Panch 13093

698 |1370to Slip of signature by Panch 13094

1371

699 |1372 Panchnama Mark 25/63 13095
to

13097

700 1389 PW-242 | Deposition of Raju B. Bhargav 13098
(Complainant) to

13110

701 1393 PW-243 | Deposition of Suryakant B.Patel 13111
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(Complainant) to
13122
702 1399 Mark(28/199) Permission letter to 13123
put up Charge-sheet to
13128
703 1406 PW-244 | Deposition of Noel Volar Parmar 13129
(Complainant) to
13259
704 11407 Panchnama Mark (28/222) 13260
to
13261
705 1409 Mark (28/215) FSL Report 13262
706 1410 Mark (28/215) Opinion report of 13263
handwriting
707 1457 PW-245 | Deposition of J.R.Mothliya 13264
(Complainant) to
13291
708 1461 Appln. For production of Joint 13292
copies of witness in Chief before to
S.I.T 13306
709 1467 PW-246 |Deposition of R.K.Parmar 13307
(complainant) to
13333
710 1468 Letter addressed to Central Jail 13334
Supdt.
711 1469 Confessional statement of Jabir 13335
Binyamin Behra to
13341
712 1470 Questionnaire of Witness-Ranjit 13342
Jothabhai Patel to
13344
713  |1471 Questionnaire of witness- 13345
Prabhatsingh G.Patel to
13348
714 1478 List of Document 13349
715 11480 Mark (28/202) Handwriting report |13350
716 1481 Mark (28/210) FSL & DNA Test 13351
Report to
13355
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717 1482 Mark (28/211) covering letter of 13356
DNA Test to
13360
718 11483 Certificate of Dead bodies Mark 13361
(@8/216) FSL report dated to
27/5/2003 13362
719 11487 PW-247 | Deposition of Kishorsinh 13363
Bahadursinh Jodgu (Complainant) |to
13768
720 1509 Arguments 13369
to
13741
721 1529 Appln. By Spl. PP for issuance of 13742
witness summons
722 |1531 Reply & Objection appln. By
accused adv.
723 1555 PW-248 | Deposition of Anupsinh J Gehlot
(Complainant)
724 |1556 Confidential letter of I.G.P., 13755
Vadodara
725 1557 Letter of S.P., W.Rly Vadodara 13775
726 1558 Questionnaire of accused of Irafan 13783
Mahommad Patadiya Dy. S.P.
727 1559 Statement of accused Irafan 13788
Mahommad Patadiya by S.P.,
Vadodara
728 1560 Confidential letter No.PA/GDA/100 | 13792
of 2006
729 1561 Letter addressed to C.J.M Godhra 13793
by S.P., Vadodara
730 1562 Questionnaire of accused Mehabub 13794
Mahammad Yusuf Hasan
731 |1563 Questionnaire of Accused Mehabub 13797
Mahamaad Yusuf Hasan
732 |1566 Questionnaire of accused Soukat 13800
Yusuf Ismail @ Biliyo
733 1567 Questionnaire of accused Soukat 13803

Yusuf Ismail @ Bilino
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734 1576 PW-249 |Deposition of S.G.Bhati 13807
(Complainant)

735 |1577 Questionnaire of accused Soukat @ 13810
Bhano

736 1578 PW-250 |Deposition of J.K.Ghogahra, Sr.C.J. |13816
(Complainant)

737 1586 PW-251 |Deposition of J.K.Bhatt, DIG, 13825
Vadodara

738 11590 PW-252 |Deposition of Smt.M.D.Bhatt Small |13828
Cause Judge (Complainant)

739 1591 Letter addressed to C.J.M, Godhra |13835
by Salim Yusuf Jarda

740 1592 Statement of accused Salim Yusuf |13836
Jarda U/s. 30(5) of Pota

741 |1597 Questionnaire of accused Soukat 13840
Farukh Patadiya

742 1598 PW-253 | Deposition of P.G.Vyas, Sr.C.J. 13842
(Complainant)

743 11599 Questionnaire of accused Irafan 13846
Mohammad Hanif Pataliya

744 1603 Closing pursis by Sp.PP 13848

745 1612 Application of accused Avd. U/S. 91|13849
of C.R.P.C.

746 1614 Written reply by Spl.P.P. 13851

747 11622 Application for partly modified 13852
Ex.1612

748 1626 Reply to the application Ex.1622 13855

749 1628 Fresh Appln. Of accused advocate |13856
C.R.P.CO1

750 1634 Written Reply by Spl.P.P. Of Ex. 13889
1628

751 1635 Written submission of accused Adv. | 13892
[.M.Munsi

752 1638 Copy of letter of Central Jail 13897
No.ACP/UTP/2422/10 dtd.
30.7.2010

753 11639 Copy of letter of Central Jail, 13898
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Ahmedabad
No.ACP/UTP/4023/10/dtd.
30.7.2010

754

1663

Written argument by accused adv.
Charkha

13900

755

1676

Written argument by accused adv.
A.D.Shah

14035

756

1687

Written argument by accused adv.
[.M.Munsi with 26 photos

14183

757

1715

Written argument by Spl. A.P.P.

14347

758

1880

Copy to occurrence book register of
Fire Brigade Godhra

14604

759

1781

Mark (28/200) report addressed to
FSL Ahmedabad

14605

760

1782

Mark (28/214) report addressed to
FSL Ahmedabad Dtd. 18/2/03 for
Narco Psycho Test of accused

14607

761

1783

Mark (@8/286) permission of
Home Department, Sachivalaya,
Gandhinagar, Dtd.7.7.2004

14609

762

1784

Mark (28/287) permission of Home
Department, Sachivalaya,
Gandhinagar Dtd.9.7.2004

14613

763

1785

Mark (28/294) permission of Home
Department, Sachivalaya,
Gandhinagar, Dtd. 24.8.2004

14616

764

1786

Mark (28/303) permission of Home
Department, Sachivalaya,
Gandhinagar, Dtd.4.11.2004

14620

765

1787

Mark (28/312) permission of Home
Department, Sachivalaya,
Gandhinagar, Dtd.1.1.2005

14624

766

1788

Mark (28/313) permission of Home
Department, Sachivalaya,
Gandhinagar, Dtd.1

14628

767

1789

Mark (28/313) Permission of Home
Department dated 25.8.2005

14630

768

1790

Mark (28/326) Permission of Home
Department, Sachivalaya,

14636
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Gandhinagar Dtd. 15/10/2005

769 1791 Mark (28/327) Permission of Home | 14640
Department, Sachivalaya,
Gandhinagar, Dtd. 22.12.2005

770 1792 Mark (28/337) Permission of Home | 14644
Department

771 1801 Mark (749/1) Xerox copy of F.S.of |14648
witness Nitin

772 1809 Mark 873/1 X-Ray form Xerox 14649

773 1812 Mark 912/1 Panchnama 14650

774 1814 Mark 931/2 Cash Memo Bill 14651

775 1823 Mark 115/1 xerox copy of Ticket 14652
Page No. 1635

776 1824 Mark 12461/1 xerox copy of letter |14653
written by I.O. addressed to C.J.M.,
Dated 22.9.2003

777 1825 Mark 1246/2 xerox copy of letter 14654
written by I.O. addressed to Exe.
Magistrate., Godhra Dtd.4.4.2004

778 11826 Mark 1246/3 Xerox copy of letter | 14655
written by 1.O., Dtd.8.4.2004

779 1864 Mark 1389/1 Para Military Form | 14656

780 Index before Judgement

781 |1875 Judgement 14661

782 1882 Joint copy of accused Commitment |To
Warrant, Face Identification
Statement & Xerox copy of final
order vide O.W.No.4/11, dtd.
1/3/11

783 1887 Carbon copy to the Registrar 15574

General Gujarat High Court
Ahmedabad, vide 0.W.No.110/11
dtd. 7/3/11 U/s 366 of Cr.P.C.

TABLE-B

ADDMITTED DOCUMENTS
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ON BEHALF OF THE COMPLAINANT-STATE PROSECUTION HAS
SUBMITTED THE LIST OF DOCUMENTS WHICH HAS EXHIBITED AS
Exh: 28 IN S.C.No. 69/09 to 86/09 (204/09) AND THE FOLLOWING
DOCUMENTS WERE ADMITTTED BY THE ADVOCATE FOR THE
ACCUSED AND THEREFORE DOCUMENTS WERE EXHIBITED AS
UNDER:

ADMITTED DOCUMENTS
Sr | Part & |[Exh. | Items Particulars Date
No. |Page No. | No. | Under
Exh: 28
1 | 28/9915 | 146 | 28/10 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
2 | 28/9916 | 147 | 28/11 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
3 | 28/9917 | 148 | 28/12 |Panchnama of Identification off 28.02.2002
Dead Body of deceased.
4 | 28/9918 | 149 | 28/13 |Panchnama of Identification off 28.02.2002
Dead Body of deceased.
5 | 28/9919 | 150 | 28/14 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
6 | 28/9920 | 151 | 28/15 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
7 | 28/9921 | 152 | 28/16 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
8 | 28/9922 | 153 | 28/17 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
9 | 28/9923 | 154 | 28/18 |Panchnama of Identification off 28.02.2002
Dead Body of deceased.
10 | 28/9924 | 155 | 28/19 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
11 | 28/9925 | 156 | 28/20 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
12 | 28/9926 | 157 | 28/21 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
13 |28/9927-| 158 | 28/22 [Panchnama of Identification of 28.02.2002
28 Dead Body of deceased.
14 | 28/9929 | 159 | 28/23 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
15 | 28/9930 | 160 | 28/24 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
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16 | 28/9931 | 161 | 28/25 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
17 | 28/9932 | 162 | 28/26 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
18 | 28/9933 | 163 | 28/27 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
19 | 28/9934 | 164 | 28/28 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
20 | 28/9935 | 165 | 28/29 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
21 | 28/9936 | 166 | 28/30 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
22| 28/9937 | 167 | 28/31 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
23 | 28/9938 | 168 | 28/32 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
24 | 28/9939 | 169 | 28/33 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
251 29/9940 | 170 | 28/34 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
26 | 30/9941 | 171 | 28/35 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
27 | 31/9942 | 172 | 28/36 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
28 | 32/9943 | 173 | 28/37 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
29 | 33/9944 | 174 | 28/38 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
30 | 34/9945 | 175 | 28/39 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
31 [ 35/9946 | 176 | 28/40 [Panchnama of Identification off 28.02.2002
Dead Body of deceased.
32| 36/9947 | 177 | 28/41 [Panchnama of Identification of 28.02.2002
Dead Body of deceased.
33 | NOTIN | 989 | 28/42 |A.S.M. Yusufali M. Saiyed hag 28.02.2002
P.B. produced the Certificate about]
Time Schedule of impugned
Train
34 128/9948-| 178 | 28/43 [Panchnama of 18 un{ 28.02.2002
50 identification of Dead Body of
deceased
35| NOTIN | 990 | 28/45 [P.S.0.Dalabhai Akhambhai hag  03/03/02
P.B. produced the extract of Vardhi
36 | NOTIN | 991 | 28/69 [Letter of Ticket Inspector,
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P.B. Ratlam
37 | NOTIN | 993 |28/221 Report from research Designed 20.09.2002
P.B. &  Standard  Organization,
Lakhnow
38 [36/12213- 1001 | 28/239 IORDER of Home Department 16.10.2002
14 of State of Gujarat granting
Sanction Under  Section|
153(A) to file the Charge
sheet against accused
39 [28/10079- 244 | 28/241 Body Panchnama of A/3 of 13.10.2002
80 S.C.No. 70/09, Nannumiya @
Nikki Tamjadali Chaudhary
40 |28/10081- 245 |28/242 |Seizure Panchnama of Registery 13.10.2002
82 from Hotel CLASSIC
41 |28/10083-| 246 |28/243 |Seizure Panchnama of Register; 19.10.2002
84 from Hotel PRINCE
42 128/10085-| 247 | 28/244 [Seizure Panchnama of Register; 20.10.2002
86 from Hotel VRUNDAVAN
43 |28/10087-| 248 |28/245 |Seizure Panchnama of Register; 20.10.2002
88 from Hotel VISHWA
44 128/10089-| 249 | 28/246 [Seizure Panchnama of Register; 21.10.2002
90 from Hotel SHAHIL
45 |28/10091- 250 |28/248 Panchnama of Search of House 28.10.2002
95 of A/5 of S.C.No. 71/09,
Mohammad Hanif @ Motto
Chamro Abdul Rahim Bhatuk.
46 |28/10096-| 251 |28/249 |Seizure Panchnama of Register; 13.11.2002
97 from Hotel MOUNT SHIVA
47 | NOTIN | 995 | 28/250 [Letter to Madrassa & Maulvi’sy 29.11.2002
P.B. informing that not to give
shelter to the absconding
accused.
48 | NOTIN | 996 | 28/251 [Letter to Madrassa & Maulvi’sy 29.11.2002
P.B. informing that not to give
shelter to the absconding
accused.
49 [36/12215-/1002 |28/253 ORDER of Home Department] 18.12.2002
16 of State of Gujarat granting]
Sanction Under  Section|
153(A) to file the Charge
sheet against accused
50 [28/10098-| 252 |28/254 Body Panchnama of A/1 of S.C| 18.01.2003
99 No.72/09, Idrish  Ibrahim

Charkha @ Shaka
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51 |36/12217-/1003 |28/261 |ORDER of Home Department] 16.04.2003
19 of State of Gujarat granting
Sanction Under Section
153(A) to file the Charge
sheet against accused
52 [36/12220- 1004 | 28/261 ORDER of Home Department 02/05/03
21 of State of Gujarat granting]
Sanction Under  Section|
153(A) to file the Charge
sheet against accused
53 [36/12222- 1005 | 28/277 ORDER of Home Department 01/10/03
25 of State of Gujarat]
ICORRIGENDUM
54 [28/10100| 253 |28/278 Body Panchnama of A/1 of S.C| 08/04/04
No.76/09, Yakub Abdul Sattar
Shaka
55 28/278/Body Panchnama of A/1 of S.C| 08/04/04
A [No.72/09, Idrish  Ibrahim
Charkha @ Shaka
56 |36/12209| 997 | 28/280 |Arrest Panchnama of A/2 off 05/05/04
S.C.No. 76/09 Abdul Kariml
Haji Hussain Badam
57 [28/10101- 254 | 28/280 Body Panchnama of A/1 of S.C| 10/06/04
10102 No.77/09, Salim @ Salman
Yusuf Sattar Zarda
58 [28/10103| 255 | 28/283 Body Panchnama of A/2 of S.C| 05/07/04
No.77/09, Abdul Sattar Ibrahim
Gaddi Asla
59 [28/10104-| 256 |28/288 Body Panchnama of A/1 of S.C|  10/08/04
10105 No.78/09, Abdul Rauf Abdul
Majid Isa @ Dhesli @ Kamli
60 |28/10106- 257 |28/289 Body Panchnama of A/2 of S.C| 11/08/04
10107 No.78/09, Yunus Abdulhaq
Samol 2 Ghadiyali
61 |28/10116- 262 | 28/304 [Seizure Panchnama of Coachl 08/11/04
19 S/6 of Sabarmati Ex. Train
62 |28/10120- 263 |28/305 Body Panchnama of A/4 of S.C| 18.11.2004
21 No.79/09, Yunus Abdullaq
Samol 2 Ghadiyali Farook @
Haji Bhiriyo Abdul Sattar
[brahim Musalman-Gaji
63 [36/12210| 998 | 28/307 [Letter from S.P.W.Rly| 18.07.2002
Vadodara to Sr. D.E.E,
(T.R.0.) Vadodara
64 [36/12211| 999 | 28/308 [Letter from Sr. D.M.E.Vadodara ~ 04/04/03

To Executive Director

(Coaching) R.D.S.O. Luknow
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65 |36/12212| 1000 | 28/309 [Letter from Div. Mechanical 21.12.2004
Engineer, W. Rly. Vadodara To
Dy. S.P. W. Rly. Vadodara
along with Letter dated|
06.05.2003 of R.D.S.0|
Lucknow.
66 [28/10123- 264 | 28/311 Body Panchnama of A/1 of S.C| 24.12.2004
24 No0.80/09, Siddik Abdul Rahim
Abdul Sattar Bakkar Muslim
Shaikh
67 [28/10123-| 265 | 28/315 Body Panchnama of A/1 of S.C| 03/06/05
24 No.81/09, Rayeesh Hussain|
Ismail Mitha @  Bhaina
Ghanchi-Musalman
68 [28/10125- 266 |28/316 Body panchnama of A/2 of S.C] 28.06.2005
26 No. 81/09, Irfan Abdul Majid|
Ghanchi  Kalandar  @Irfan
Bhabho
69 [28/10127- 267 | 28/318 Body Panchnama of A/1 of S.C| 26.07.2005
28 No.82/09, Irfan Mohmmad
Hanif Abdul Gani Pataliya
28/10129- 268 |28/319 Body panchnama of A/2 of 26.07.2005
70 30 S.C.No. 82/09, Irfan|
Mohammad Hanif Abdul Gani
Pataliya
28/10130- 269 |28/321 Body panchnama of A/3 of 03.08.2005
71 31 S.C.No. 82/09, Saukat
Abdullah Maulvi Ismail Badam
28/10131- 270 | 28/323 Body panchnama of A/4 of 06.09.2005
79 32 S.C.No. 82/09, Mohammad
Hanif @ Hani Abdullah Maulve
[smail Badam
28/10133- 271 | 28/325 Body panchnama of A/1 of 27.09.2005
73 34 S.C.No. 83/09, Mohammad
Hanif @ Hani Abdullah Maulve
[smail Badam
28/10135- 272 | 28/328 Body panchnama of A/1 of 16.02.2005
74 36 S.C.No. 84/09, Mehbub Ahmed
Yusuf Hasan @ Latiko
28/10137- 273 |28/330 Body panchnama of A/1 of 10.04.2006
75 38 S.C.No. 85/09, Saukat Yusuf
Ismail Mohan @ Bibino
36/12226- 28/334 ORDER OF Home Dept. Of 09.05.2006
27 State of Gujarat granting (10.5.2006)
76 Sanction U/s 153 (A) to file

the charge sheet against the

accused.
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36/12228- 28/335 ORDER OF Home Dept. Of 03.07.2006
29 State of Gujarat granting (4.7.2006)
77 Sanction U/s 153 (A) to file
the charge sheet against the
accused.
36/12244-1016| 988/1 Body panchnama of A/1 of 25.08.2009
78 45 S.C.No. 204/09, Ibrahim Adam

Dhantiya @ Kachuko

79

36/12246- 1017 | 988/2 panchnama of Seizure of 25.08.2009

47 Passport of A/1 of S.C.No.
204/09, Ibrahim Adam)|
Dhantiya @ Kachuko

80

28/10139| 274 | 28/336 Body panchnama of A/1 of 12.11.2007

S.C.No. 86/09 Siddik Ibrahim
Hathila

81

36/12230- 1008 | 28/338 Report given by Sr. Section 19.09.2005
31 &32, 33

Engineer, Ahmedabad giving
the Coach Numbers & 2
drawings of Coach wherein thej
A.C.P. Systems were installed.

COMPLAINT

Mark. 28/1 S.C. No. 69/ 2009 Dt. 25-06-2009 Sd/- ASJ.
Exh.1190 Dt. 15-03-10, Sd/- ASJ., PMS. At. Ah'd.

Dt. 27-02-2002

My name is Rajendrarav Raghunathrav, by Caste — Jadav, Age
44 years, Occupation - Railway Driver, Residing at -
Marathavas, Nr. Ratlam Topkhana, M.P..

Having declared the fact of my complaint in person, I dictate
that, I have been performing duty as a Railway Engine Driver
in Ratlam Head Quarters for the last seven years.

Today, at 04:50 am on 27-02-2002, I left with Sabarmati
Express — Train No. 9166 — AP to reach to Vadodara Railway
Station from Ratlam. The Assistant Driver - Mukesh
Raghuvirprasad Pachori and the Guard - Mr. S.M. Verma were
with me. We reached to Godhra Railway Station at 07:40 am
with this train and stopped the train on platform no. 1 and on
receiving signal, we started the train at 07:45 o' clock and left
towards Vadodara and when 4 to 5 coaches passed from the
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platform, the chain pulling occurred at 07:47 o' clock.
Therefore, the train was stopped and as our Assistant Driver -
Mukeshbhai and the Guard made inquiry, the chain pulling
occurred in coach Nos. 83101, 5443, 51263, 88238. Therefore,
the Master was informed through walkie-talkie and after
resetting chain pulling, we started the train. As the train
reached near Godhra 'A' Cabin, the chain pulling occurred
again and the stone pelting was started from the platform side.
We saw that, the mob of about 900 to 1000 persons was
pelting stones on the train and some persons out of them set
Coach no. 93498 - S/6 on fire. Therefore, I immediately
informed the S.S. [Station Superintendent], Godhra through
walkie-talkie to send police assistance and fire brigade
immediately and as the train may not roll, we stopped the
train by putting OT (wooden pieces). During that period,
Railway Police, R.P.F. and Fire Brigade persons came and the
police used tear gas to disperse the mob and also did lathi
charge, however as the mob was not dispersed, the police
resorted to firing and the mob ran towards the city while
pelting stones and Fire Brigade started extinguishing the fire.
After extinguishing the fire, we saw in the coach that, the
inside portion of the coach was completely burnt and as the
police who were with us examined, about ten burnt dead
bodies were found lying on one another and some other
persons (passengers) sustained injuries due to stone pelting
and burning. As they went to the hospital themselves, it can't
be said as to how many persons sustained injuries and the
luggage of the passengers was completely burnt in the coach of
the said train. The coach of the Railway is completely burnt
and the police have arrested some persons.

Therefore, today on 27-02-2002, between 07:47 to 08:20 o
clock in the morning, about 900 to 1000 persons of the
Muslim community of Signal Faliya and surrounding area of
Godhra City did chain pulling illegally in our Sabarmati
Express Train no. 9166 — AP, pelted stones, set one coach on
fire and burnt it completely, tried to set on fire the passengers
inside the coach and as about 10 passengers were burnt alive
with their luggage, and as they have run away on Lathi charge
and firing being made by the police, it is my lawful complaint
against them. I don't know the name and address of any
person out of this mob. My colleague Assistant Driver, the
Guard and those who found in the investigation etc. are my
witnesses.
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Date : 27.02.2002
Time : 9:30 am

Gist of the case of the prosecution and the Charge framed by the
learned Additional Sessions Judge containing relevant facts, which
have bearing on the case are as under:

Crime Register No. 9/2002, Godhra Railway Police Station.

IPC Sections : 302, 307, 147, 148, 149, 436, 153-A r/w 120-B and
Sections — 141, 150, 153 Indian Railways Act.

Date of Offence : 27.02.2002

Total number of Deaths : 59

Total number of Passengers injured : 48

Value of Damage to Public Property : Rs.17,62,475/-

Total Number of Charge sheets filed — 19

Sessions Case No. 69/2009 to 86/2009 & 204/2009.

Total number of accused chargesheeted : 101

Abatement of Trial qua : Five accused.

Total number of Juvenile accused : 2 chargesheeted but trial separated

and 3 others directly sent to Juvenile court.

Total witnesses : 253
[Reference given in Judgment in the trial court Page No.14713

line No.13]

Total documentary evidence : 780
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[a] Documentary evidence produced by prosecution : 748
[Reference given in Judgment in the rial court Page No.14706 to

14709 Column No.20]

[b] Documentary evidence produced by defence : 32
[Reference given in Judgment in the rial court Page No.14710 to

14711 Column No.21]

Total Exhibits : 1875
[including Exhibit given to the depositions of witnesses, misc.

papers applications, yadi, vakalatnama, pursis, etc.]

Judgment is given Exh.1875

Against 31 accused proved
Against 63 accused not proved
Other accused absconding

Convicted : Capital Punishment - 11
Life sentence -20
Acquitted : - 63

We are informed that Saukat @Bhano Farook Abdul Sattar
Pataliya, accused No.5 of Sessions Case No0.75/2009 died during
pendency of these appeals and copy of jail record is made available. In
view of the above, appeal qua Saukat @Bhano Farook Abdul Sattar

Pataliya is abated.

Charges framed for offences U/s. 143, 147, 148, 302, 307, 323,
324, 325, 326, 332, 395, 397, 435, 186 and 188 r/w 120-B, 149, 153-A,
212 of the IPC, and Sections — 14, 150, 151 and 152 of the Indian

Railways Act, Sections — 3 and 4 of the Prevention of Damages to Public
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Property Act, and Section 135(1) of the Bombay Police Act.

The Charge Framed by the trial court reads as under:

THE CHARGE

“BEFORE THE GODHRA [PANCHAMAHAL] ADDITIONAL

SESSIONS JUDGE COURT
CAMP :: AHMEDABAD
Sessions Case No. 69/2009

EXH. 29

Complainant :: The State of Gujarat
Versus

Accused :
1. Mohmed Ansar Qutubuddin Ansari
2. Betulla Kader Taili
3. Firozekhan Gulabkhan Pathan
4. A. Rehman Yusuf Dhantiya
5. Juniyad Farukh Hayat
6. Ishak Yusuf Luhar
7. Firozekhan Jafarkhan Pathan
8. Fakruddin Yusuf Musalman [expired]
9. Sabir Anwar Ansari
10. Inayat A. Sattar Jujara
11. Nasirkhan Sultankhan Pathan
12. Sadikkhan Sultankhan Pathan
13. A. Sattar Ismail Giteli
14. Yasin Habib Malek
15. Alauddin Alimuddin Ansari
16.  Yusufkhan Alubhai Bakzubhai Kazi
17.  Yusuf Sabir Ismail Pathan
18. Yahmohmed Shafi Mohmed Chhakda
19. Gulzarali Agnu Ansari [expired]
20.  Abdul Asu Mistry
21. Rafik Ahmed Jamnu
22. Ahmed A. Rahim Hathibhai
23. Shamshekhan Sultankhan Pathan
24.  Idrish Abdulla Umarji Shaikh
25. Hussain Mohmed Dhobi [expired]
26. Azgarali Kamruddin Voraji
27. Kamal Badshah Mohmed Sharif
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28. Taiyab a. Hak Khoda

29. Suleman Ahmed Hussain @ Tiger

30. Mohmed Mushrafkhan Ashrafkhan Pathan
31. Abidbhai Karimbhai Shaikh.

32. Mohmed Ibrahim Shaikh

33. Hussain A. Sattar Durvesh

34. Shaukat Mohmedbhai Shaikh

35. Ahmed A. Rahim Kala

36. Asif @ Babu Sidik Kader

37. A. Rahim Kalu

38. Anwar Hussain A. Rahim Pittal Shaikh
39. Mohmed A. Salam Giteli

40. A. Rehman A. Majid Dhatiya @ Kankato
41. Salim A. Gafar Shaikh

42. Mohmed Hussain A. Rahim Kalota

43. A. Gani Ahmed Shaikh

44,  Jabir Abdul Kala

45. A. Rauf Ahmed Yayman

46. Sirajbhai Abdulla Jamsa [expired]

47. A.Razak A. Rahim Dhatiya @ Dungariya
48. Bilal Ismail A. Majid Sujela

49. Kasim A. Sattar @ Kasim Biryani

50. Irfa Siraj Pada Ghanchi

51. Anwar Ahmed Meda @ Shaikh

52. A. Razak Yakub Ismailwala

53. Mohmed Saed A. Salam Badam Shaikh
54. Ishak Mohmed Ghanchi Mamdu

And other persons, and the absconding accused.
Ibrahim Adam Dhantiya @ Kachuka and other 16 persons.

CHARGES

I, P.R. Patel, Additional Sessions Judge, Godhra
[Panchamahal] District Court, Camp — Sabarmati Central Jail
Compound, Ahmedabad frame these charges against the
accused that,

[1] On the occasion of Ram Yagya Ahuti organized at
Ayodhaya Kar Sevaks from all over the country had gone
and of them several Kasevaks were returning on
27/2/2002 in the Sabarmati Express Train No. 9166-UP, the
scheduled time of arrival of the said train at Godhra
Railway Station was late at  night at 2.55 a.m and the
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stoppage at the Godhra Railway Station was 5[five]
minutes.

[2] You were aware of the above facts, from amongst
the accused the below mentioned accused had on
26/02/2002 at about nine o'clock planned criminal conspiracy
for achieving your common object,

[1] Salim @ Salman Yusuf Jarda [accused No. 1
Sessions Case No. 77/09]

[2] Shaukat Ahmed Charkha @ Lalu [absconding
accused No. 7, Sessions Case No. 86/09]

[3] Salim Haji Ibrahim Badam @ Salim Panwala
[absconding accused No. 8 Sessions Case No.
86/09] [absconding accused paiki No. 8]

[4] Jabir Binyamin [accused No. 2 Sessions Case No.
72/09]

[5] Abdul Razak Kurkur [accused No. 2 Sessions Case
No. 70/09].

[3] As a part of the said criminal conspiracy, you had
constituted unlawful assembly and the above accused had
gathered in the Room No. 8 in the Aman Guest House of
the accused No.2 [Sessions Case No.70/09] Abdul Razak
Kurkur for discussions, and during discussion it was decided
to take petrol from the petrol pump of Kalabhai at Godhra, and
accordingly from amongst the accused following accused had
used the parrot green colour loading rickshaw No. GJ-6-U-
8074 and placed seven carboys of 20 liter petrol capacity and
gone to Kalabhai's petrol pump on 26/2/2002 at night, and
accordingly in all the seven carboys filled approximately 20-20
liters of petrol and brought the tempo rickshaw No.GJ-6-U-
8074 from the petrol pump and parked the tempo on the rear
of the Aman Guest House.

[1] Salim Haji Ibrahim Badam @ Salim Panwala
[absconding accused No. 8 Sessions Case No.
86/09]

[2] Salim @Salman Yusuf Jarda [accused No.l
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Sessions Case No.77/09]

[3] Shaukat Ahmed Charkha @ Balu [absconding
accused No. 7, Sessions Case No0.86/09]

[4] Siraj Mohmed Abdul Rehman @ Bala [accused
No.1 Sessions Case No.79/09]

[5] Jabir Binyamin Behra [accused No. 2 Sessions
Case No.72/09].

At that time from amongst the accused, the accused
No.2[Sessions Case No. 70/09] Abdul Razak Kurkur had also
taken his M-80 Moped and accompanied them to the petrol
pump. By such act Siraj Mohmed Abdul Rehman Meda,
@Bala [accused No.1 Sessions Case No. 79/09] had also joined
in spite of the knowledge of unlawful object of the unlawful
assembly.

[4] As noted above, all the seven carboys filled with petrol
were brought to the rear portion of Aman Guest House, at
that time amongst the accused,

[1] Imran Ahmed Batuk @Sheru [absconding accused
No0.10 Sessions Case No. 86/09]

[2] Hasan Ahmed Charkha and [accused No.4
Sessions Case No. 71/09]

[3] Mehboob Khalid Chanda [Accused No.1 Sessions
Case No. 73/09] also came to the said place and all
these accused joined the unlawful assembly. And all
above accused have together placed the said petrol filled
carboys in the house of accused No.2 [Sessions Case
No.70/09] Abdul Razak Kurkur in the Signal Faliya on
26/2/2002 at night time.

[5] In the meanwhile from amongst the accused,

[1] Bilal Ismail Abdul Majid Sujela @Bilal [accused
No.48 Sessions Case No0.69/09]

[2] Farukh Mohmed Bhana [absconding accused
No.2 Sessions Case N0.86/09] also joined the unlawful
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assembly and you had also come to the said place
at Aman Guest House and you have informed the
above accused, who were present there that,

'We have met with Maulvi Hussain Haji Ibrahim
Umarji and Maulvi Hussain Haji has issued
orders to burn the coach No. 6 of the Sabarmati
Express train arriving from Ayodhaya.”

[6] Thus, for achieving the common object of the unlawful
assembly for discussions on further action all the above
mentioned accused have again assembled in the Aman Guest
House for discussions, and in the meanwhile from amongst the
accused, Salim Haji Ibrahim Badam @Salim Panwala had
gone to the Godhra Railway Station for knowing the exact time
of arrival of Sabarmati Express Train and on receiving the
information that the said train was running late by four hours,
returned to Aman Guest House and appraised these facts to
the other accused present there. Thereafter all the above
accused who were present in the Aman Guest House at night
had decided to gather on 27/2/2002 in the early morning at 6
to 6.30 at Aman Guest House, thereafter the above accused
had separated at Aman Guest House and went to
their respective places.

[7] The said Sabarmati Express Train No.9166-UP arrived
on 27/2/2002 in the early morning at 7.43 hours on the
Godhra Railway Station and stopped on platform No.1 and in
the said train at that time over and above the Kar Sevaks other
passengers were also travelling, when the train stopped at the
platform then from amongst the Kar Sevaks and other
passengers several descended on platform for tea and
refreshments. At the said time Kar Sevaks that descended
from the train were shouting slogans of 'Jai Shree Rama' and
etc.

[8] From amongst the said Kar Sevaks that descended on
the platform for tea and refreshments had altercations and
scuffle with Muslim community hawkers selling tea and
refreshments on the platform. In the meanwhile a Muslim
community girl came on the platform for boarding other train
with her mother and sister. Amongst several Kar Sevaks a
Kar Sevak had tried to tease her, so the girl and her mother
and sister ran and went into the nearby booking office.
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[9] Taking advantage of the above quarrel and teasing the
girl, as a part of criminal conspiracy constituted on the
previous night amongst the accused, from amongst the accused
the accused,

[1] Salim Haji Ibrahim Badam @ Salim Panwala
[absconding accused No. 8, Sessions Case No0.86,/09]
had shouted and gathered the Muslim hawkers on the
platform, in the meanwhile from amongst the
accused Mehboob Ahmed Hasan @Latiko [accused No.
1, Sessions Case No. 84/09] ran towards the edge of the
platform and went near the compound wall and shouted
and gathered the Muslim inhabitants of Signal Faliya
near the Station Office and Parcel Office.

[10] In the meanwhile, the said Sabarmati Express Train had
started, so amongst the accused, Salim Haji Ibrahim Badam
@Salim Panwala [absconding accused No.8, Sessions
Case No. 86/09] had wrongly instigated saying that, 'Kar
Sevaks are beating Muslim community persons'. 'Muslim girl is
abducted in train' in spite of the knowledge that the said
Muslim Girl with her mother and sister are in the booking
office, but as a part of previously constituted criminal
conspiracy instigated and sent three hawkers to the coach of
the said railway train and done chain puling through them
and forced the train to stop after starting from the platform.

[11] As stated above, due to the chain pulling the train
stopped on the platform, so the Muslim community persons
that had gathered near the Station and Parcel office started
pelting stones on the train immediately to achieve their
common objects, but in the meanwhile R.P.F. and the
policemen immediately came on the platform and tried to
control the situation and then the train started again.

[12] In spite of this, from amongst the accused,

[1] Salim Haji Ibrahim Badam @ Salim Panwala
[absconding accused No. 8, Sessions Case No. 86/09]

[2] Abdul Razak Mohmed Kurkur [accused No.2
Sessions Case No. 70/09]
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have as part of their preplanned criminal conspiracy made
three hawkers to board the running train, and both reached
“A” cabin and near the “A” cabin again chain pulling in the
train was  done and pressurized to stop and instigated, and
thereafter you both, Salim Haji Badam and Abdul Razak
Kurkur had dispatched one petrol carboy on one red colour
M-80 moped towards “A” cabin.

[13] In the meanwhile, when there was stone pelting on the
platform  at that time from amongst the accused present,
you accused,

[1] Shaukat Ahmed Charkha @Lalu [absconding
accused No. 7, Sessions Case No. 86/09]

[2] Hasan Ahmed Charkha @Lalu [accused No.4,
Sessions Case No. 71/09]

[3] Mehboob Ahmed Hasan @ Latika [accused No.1
Sessions Case No. 84/09]

[4] Imran Ahmed Bhatuk @ Sheru [absconding
accused No.10, Sessions Case No. 86/09]

[5] Jabir Binyamin Behra [accused No. 2, Sessions
Case No.72/09]

[6] Irfan Abdul Majid Kalander @ Bhobha [accused
No. 2, Sessions Case No. 81/09]

[7] Irfan Hanif @ Hani Patadiya [accused No. 1,
Sessions Case No. 82/09]

[8] Rafik Hussain Bhatuk and [absconding accused
No. 11, Sessions Case No. 86/09]

[9] Ramzani Binyamin Vachka

ran from the platform and reached the lane behind Aman
Guest House in Signal Faliya and from amongst the accused
from the rear of the house of the accused Adul Razak Kurkur
[accused No.2, Sessions Case No.70/09], as per the
preplanned conspiracy loaded eight carboys in which 20 liters
petrol was filled and collected as part of preplanned
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conspiracy in the loading rickshaw GJ-6-U-8074 along with
other deadly weapons and with rickshaw went via Ali
Masjid side temporary road and reached near “A” cabin.

[14] As per the above preplanned conspiracy, due to chain
pulling again in the train the train had to stop again at the
decided place near “A” cabin and in the meanwhile due to
shouts of 900 to 1000 Muslims mob came from nearby
Signal Faliya and gathered near “A” Cabin and from
amongst them several had started pelting stones on the
train, and, in the meanwhile from amongst the accused,

[1] Mehboob Yakub Mitha @ Popa [accused No. 2,
Sessions Case No. 71/09]

[2] Mehboob Khalid Chanda [accused No. 1,
Sessions Case No. 73/09]

[3] Ayub Abdulgani Patadiya [accused No. 2,
Sessions Case No. 82/09]

[4] Yunus Abdul Haq Ghadiyali [accused No. 2,
Sessions Case No. 78/09]

[5] Kadri Abdulgani Patadiya [absconding accused
No. 5, Sessions Case No. 86/09]

[6] Anwar Abdulla Kalander [Juvenile] [accused No.
3, Sessions Case No. 77/09]

[7] Anwar Mohmed Meda @ Lala and [accused No.
51, Sessions Case No. 69/09]

[8] Sikander have with the intentions to achieve
their common objects reached the said train coach
No. S/2 carrying weapons and started to break
windows glasses and tried to set fire to the coach from
outside.

[15] During this same time period, for achieving your
common objects from amongst the accused,

[1] Abdul Razak Mohmed Kurkur and [accused No.
2, Sessions Case No. 70/09]
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[2] Salim Haji Ibrahim Badam @ Salim Panwala
[absconding accused No. 8, Sessions Case No. 86/09]

both reached the train Coach No.6 and amongst them the
accused No.2 [Sessions Case No.79/09] Abdul Razak Mohmed
Kurkur had taken the petrol filled carboy and placed his foot
on the stairs of the door of the S-6 towards the engine and
placed the mouth of the carboy in the broken window on the
side of the toilet and at that time from amongst the accused,
the accused No.8 [Sessions Case No0.86/09] Salim Ibrahim
Badam @Salim Panwala had lifted the bottom and spilled the
petrol from the carboy into the coach.

[16] In the meanwhile, as per the preplanned conspiracy in
the said coach S-6 in the other part, that is, near the door
towards the Godhra Railway Station, amongst the accused,

[1] Shaukat Ahmed Charkha @Lalu [absconding
accused No.7, Sessions Case N0.86/09]

[2] Imran Ahmed Bhatuk @ Sheru [absconding
accused No. 10, Sessions Case No. 86/09]

[3] Jabir Binyamin Behra [accused No. 2, Sessions
Case No. 72/09]

[4] Irfan Abdul Majid Kalander @ Irfan Bhobha
[accused No.2, Sessions Case No. 81/09]

[5] Irfan Hanif @ Hani Patadiya [accused No. 1,
Sessions case No. 82/09]

[6] Rafik Hussain Bhatuk and [absconding accused
No. 11, Sessions Case No. 86/09]

[7] Ramjani Binyamin Vachka [accused No. 3,
Sessions Case No. 71/09]

have taken other carboys full of petrol and reached
the space between S-6 and S-7 and placed the said

carboys on the land.

[17] During the said period from amongst the mob standing
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near S-2, the accused,

[18]

[1] Mohmed Sakir @Babu Abdul Patadiya [Juvenile
Court, accused No. 3] [Sessions Case No. 78/09]

[2] Kadir Abdulgani Patadiya [absconding accused
No. 5, Sessions Case No. 86/09]

[3] Mehboob Yakub Mitha @ Popa [accused No. 2,
Sessions Case No. 71/09]

[4] Yakub Abdulgani Patadiya [absconding accused
No. 4, Sessions Case No. 86/09]

[5] Ibrahim Samol @Bhano [accused No. 5,
Sessions Case No. 78/09]

[6] Anwar Abdulla Kalander [Juvenile][accused No.3,
Sessions Case No. 77/09]

[7] Anwar Mohmed Meda @Bala [accused No.51
Sessions Case No. 69/09]

[8] Soab Yusuf Ahmed Kalander [accused No.l,
Sessions Case No. 75/09] and

[9] Yunus Abdul Haq Samol @Ghadiyadi [accused
No.2, Sessions Case No.78/09]

and others had come near S-6 and due to the stone
pelting the doors and windows of the said coach S-6
were closed the same were tried to be broken using
sticks, pipes, rods and etc.

During this period from amongst the accused,

[1] Hasan Ahmed Charkha @Lalo [absconding
accused No.7, Sessions Case No0.86/09]

[2] Mehboob Ahmed Hasan @Latiko [accused No.1,
Sessions Case No0.84/09]

both also came there and the carboys lying on the land
between S-6 / S-7 of these carboys on two carboys the
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accused Mehboob Ahmed Hussain had made 3 to 4 holes
near the mouth using knife and using the same knife
made a big slit in the vestibule common between S-6/S-
7 coach, therefore there was space created and so
Mehboob Ahmed Hassan and accused No.2 [Sessions
Case No0.72/09] Jabir Binyamin Behra both had climbed,
thereafter the accused No.1 [Sessions Case No. 84/09]
Mehboob Ahmed Hasan had handed over the knife in
his hands to the accused Shaukat Ahmed Charkha
[absconding accused No.7, Sessions Case N0.86/09] so
he had made holes in the remaining carboys full of
petrol near the mouth of the lid. In the meanwhile the
accused Jabir Binyamin [accused No.2 Sessions Case
No.72/09] and Mehboob Ahmed Hassan [accused No.1,
Sessions Case No0.84/09] had kicked and used force to
open the door to the corridor of S-6 and opening of
stopper, so the door was opened.

[19] Thereafter from amongst the accused, Shaukat Ahmed
Charkha [absconding accused No.7, Sessions Case N0.86/09]
handed over two carboys full of petrol from carboys having
holes been made, to the accused,

[1] Mehboob Ahmed Hassan [accused No. 1, Sessions
Case No. 84/09]

[2] Jabir Binyamin [accused No.2, Sessions Case
No.86/09] and they took the carboys and both of you
had gone into the corridor and entered the coach
No.S-6, and on this same way the accused No.
Shaukat Ahmed Charkha @Lalu had also climbed and
the accused No.11 Rafik Hussain Bhatuk [Sessions Case
No.86/09] had handed over one such carboy to
absconding accused No.7 Shaukat Ahmed Charkha
[Sessions Case N0.86/09] and taking it he had entered
the coach No.S-6, and after going inside opened the
door on the backside of the coach towards Godhra
from inside, therefore through that door from amongst
the accused,

[1] Rafik Hussain Bhatuk [absconding accused No. 11
Sessions Case No. 86/09]

[2] Irfan Abdul Majid Kalander @ Irfan Bhobho
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[20]

[accused No. 2 Sessions Case No. 81/09]

[3] Imran Ahmed Bhatuk [absconding accused No.
10, Sessions Case No. 86/09]

thus, all the three persons had carried three different
carboys filled with petrol and entered into the Coach No.
S-6 and the above all accused who had entered the
coach in this manner carrying carboys they had poured /
spilled the petrol towards the inside of the Coach No.S-6
and thereafter all the accused had immediately come out
from the said coach.

At this stage, from amongst the accused,

[1] Hassan Ahmed Charkha @ Lalu [accused No. 4,
Sessions Case No. 71/09]

[2] Irfan Hanif @Hani Patadiya [accused No.2,
Sessions Case No. 82/09]

[3] Ramjani Binyamin [accused No.3, Sessions Case
No.71/09]

All the three persons have from outside the coach
from the remaining carboys full of petrol and with
holes were poured / spilled inside the coach No. S-6
from the broken windows.

[21] Thereafter from amongst the accused, Hasan Ahmed
Charkha @Lalu [accused No. 4 Sessions Case No. 71/09] burnt
a rag and with the help of stick thrown inside the Coach S-6 as

per the criminal conspiracy to burn alive the Kar Sevaks and
other passengers travelling in S-6 coach and burnt the coach
No. 6.

[22] In this manner the coach No.S-6 was burnt by spraying
petrol and thereafter the above accused ran from there and at
the time of running away in this manner amongst you,

[1] Jabir Binyamin [accused no.2, Sessions Case No
72/09]

[2] Sidik Mohmed Morya [accused No.6, Sessions
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Case No. 75/09]

[3] Shaukat @ Bhano Farukh Abdul Satar Patadiya
[accused No. 5, Sessions Case no. 75/09

[4] Shaukat Yusuf Mohan @Bibi [accused No.1,
Sessions Case No. 85/09]

have, held one passenger making attempt to descend
from the off-side of the train coach for saving
themselves, and caused injuries using the weapons in
their hands and looted two gold rings and one gold
chain.

[23] In the meanwhile with regard to the burnt coach
information was given to the Godhra Municipality Fire Fighter
Department so the Municipality Fire Fighters immediately
departed from its place via Signal Faliya via Bhamaiya Nala
to the place of “A” cabin, but at that time from amongst the
accused,

[1] Abdul Rehman Abdulmajid Dhantiya @Kankatto
@Jamburo [accused No.4, Sessions Case No.69/09]

[2] Bilal Ismail Abdulmajid Sujela @Bilal  Haji
[accused No. 48, Sessions Case No. 69/09]

and the other accused have together pelted stones on the
fire fighter, and caused injuries to the staff and caused
obstructions in performing their duties, and the fire
fighter driver side head light was broken and the vacant
side door glass and the glass above the said door was
broken and fire fighter No.GRQ-8041 public property
was caused damaged and with a view that they may not
reach immediately to extinguish the fire thereby
willfully caused obstructions.

[24] During the above incident, the other accused and other
Muslims in the mob came carrying weapons and etc. and
attacked the Kar Sevaks and other passengers and shouted
slogans, 'Pakistan Zindabad', 'Hindustan Murdabad', 'Hindu
Kafiro ko jala do', and with malafide instigated communal
sentiments, and as stated above committed criminal offences
and in the coach S-6 coach the Kar Sevaks / passengers
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travelling of them 59 [men, women and children] were burnt
alive and caused death whereas other 48 women, men and
children were caused simple and grievous injuries with fire and
stone etc, and by such act attempted to cause their death.

[25] As stated above the coach No.S-6 was fully burnt and the
coach No.S-5 and S-7 were affected by flames and stone
pelting and on other coaches pelted stones and the said
railways property was intentionally caused damage of
Rs.17,62,475/- and also caused damage to the baggage of the
passengers.

[26] From amongst the accused, Nannumiya Tamjad Ali
Chaudhary [accused No. 3, Sessions Case No. 70/09] was
previously serving as Constable in the C.R.P.F. and you were
dismissed from the said department thereafter also the official
box was not submitted with the department, and stayed in the
Aman Guest House, and during the trafficking of charas, came
in contact with Abdul Razak Kurkur of the said Guest House,
and from amongst the accused,

[1] Irfan Siraj Pada [accused No. 50, Sessions Case
No. 69/09]

[2] Jabir Binyamin Behra [accused No.2, Sessions
Case No.72/09]

[3] Imran Ahmed Bhatuk @ Sheru [accused No. 10,
Sessions Case No. 86/09]

[4] Kasim Abdul Satar @Kasim Biryani [accused
No.49 Sessions Case No. 69/09]

[5] Hasan Ahmed Charkha @Lalu [accused No.4,
Sessions Case No. 71/09]

[6] Mehboob Khalid Chanda [accused No. 1, Sessions
Case No. 73/09]

imparted training to use weapons and throwing bomb,
and during the tours to Kashmir discussed the Jehadi
activities, and instigated so that there should not be any
harmony between the Hindu Muslim.
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[27] From amongst the accused, Maulvi Hussain Haji
Ibrahim Umarji [accused No. 1, Sessions Case No. 74/09]
has played the major role in the above criminal conspiracy, and
instigated the other accused, and made all possible efforts for
achieving the above criminal conspiracy and abated the
accused involved in the offence in absconding / giving shelter,
in spite of the knowledge that it is an offence and in spite of
clear instructions every month such accused were provided
assistance of Rs. 1500/- per month.

[28] Thus, the accused have preplanned conspiracy, with a
view that there should not be any harmony between Hindu
Muslim and without bothering that in future there will be
communal riots as a part of the criminal conspiracy for
achieving your common intentions committed the above
unlawful acts and abetted the main active accused in the
offence, and carried weapons publicly, breached the
notification of prohibition against carrying weapons, and as
stated above caused the death of 59 persons, injured 48
persons, damaged the government property, looted the
property of the passengers, and burnt and all the accused,
have committed the criminal offence punishable under Indian
Penal Code sections 302, 307, 323, 324, 325, 326, 332, 395,
397, 435, 186, 188 read with sections 120-b, 153-a, 212, 143,
147, 148, 149 and Indian Railways Act sections 141, 150,
151, and 152 and Prevention of Damages to Public Property
Act section 3,4 and Bombay Police Act section 135(1) within
the jurisdiction of this court as is prima facie evident thus the
trial for the said offences be held against all the accused.

Date :: 25/6/2009

Central Jail, Sabarmati

Ahmedabad
sd/-
[P.R.Patel]
Additional Sessions Judge
Panchamahal, Godhra
Camp - Sabarmati Central Jail
Ahmedabad”

PART III-A

SUBMISSIONS OF MR. A.D.SHAH, LEARNED COUNSEL FOR DEFENCE

Page 88 of 987

HC-NIC Page 88 of 987 Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

AND REFERENCE TO PARAGRAPHS OF RELEVANT TESTIMONIES OF
THE WITNESSES TO TEST THEIR CREDIBILITY AND RELIABILITY
ALONG WITH NATURE OF CONTRADICTIONS, OMISSIONS,
DISCREPANCIES, IMPROVEMENTS, EXAGGERATIONS, ETC.

1 Mr. A.D.Shah, learned counsel would make submissions on
behalf of defence in three different sets viz. [1] eye witnesses, who saw
the incident which also include injured eye witnesses, Kar sevaks,
passengers travelling in Sabarmati Express including in ill-fated coach
S/6 which consisted of authorised as well as unauthorised passengers;
[2] [GRPF, RPF and Godhra Town Police] Police personnel, FSL, railway
employees, Fire Brigade employees; and [3] confessional statements of
one of the accused vis. Jabir Binyamin Behra, which needs corroboration
and other statements of witnesses recorded under Section 164 of the

Code by concerned Magistrates.

2 As the charge sheet was filed on 22.05.2002 and
supplementary charge sheets, later on qua CR. No.9 of 2002 was
registered on the day of incident i.e. 27.02.2002 for which charge was
framed by learned trial Judge vide Exh.29 on 25.06.2009, to which

detailed reference is made in earlier part of this judgment.

3 A reference is made to the incident in question which took
place on 27.02.2002 at 7:43 am Sabarmati Express, Train No.9166 UP
arrived at platform No.l1 at Godhra Railway Station and was running
behind its schedule arrival at 2:55 am. That item Nos.8, 9 and 10 of the
charge, refers to mob consisting of 900 to 1000 persons and Item Nos.14
and 15 of the charge refers to Coach Nos.S/2, S/6, S/5 and S/7. It
further refers about breaking open of sliding door of S/6. Item Nos.19,
20, 21 and 24 refer to death of 59 persons and about receiving grievous
and simple injuries by 48 persons [details of translated charge framed by

learned Sessions Judge is supplied by learned counsel appearing for the
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defence].

4 According to Mr. A.D.Shah, some dispute arise out of
misbehaviour of Kar Sevaks with vendors / hawkers of refreshment at
platform No.1 at Godhra Railway Station, including usage of provocative
words by Kar Sevaks against hawkers belonging to Muslim community.
That hue and cry was raised when one of the Kar Sevaks tried to drag a
Muslim lady to a coach of the train but she could relieve herself and
rushed to office of Station Master. Upon shouting by one of the
hawkers, stone pelting started, but in the meanwhile Railway Police
personnel arrived and train started. First chain pulling took place due to
some of Kar Sevaks could not board train and upon noticing such chain
pulling, Guard and Assistant Driver re-set it and within few minutes
train started and proceeded towards Vadodara. That second time train
stopped around 7:57 am and it was alleged that such chain pulling was a
part of conspiracy hatched at Aman Guest House situated nearby
Railway Station, where loose petrol purchased in 7 carboys of 20 liters
each was stored and loaded in tempi on the previous night and the
tempi was driven to the place of incident near A cabin where the train
had stopped. That unlawful assembly targeted the train and particularly
coach S/2, S/4, S/6 and S/7 by throwing burning rags, acid and patrol
bulbs and by using iron rods, swords, dharias, damaged windows of the
bogies and even caused injuries to some of the passengers of S/6 coach
consisting of 72 seats, but it was overcrowded than the capacity and
more than 170 passengers were travelling therein. When coach S/6 was
set on fire by conspirators by entering from the side of S/7 coach by
cutting the canvas vestibule and opening sliding door of S/6 by applying
force and set it on fire and ultimately fire engulfed the coach. The
passengers noticed smoke initially and ultimately those who could not

make their escape good, succumbed to asphyxiation by smoke or burn
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injuries, or both and 59 persons died, 48 persons received serious and
grievous injuries and 48 persons could come out of coach, out of which 3
persons; one male and two female jumped from window of S/6 towards

onside viz. platform side on a heap of metal nearby A Cabin.

5 Volume-37 PW-228 Exh.1189 Page-12612 - Rajendraprasad
Raghunathrao Jadav, Engine Driver of Sabarmati Express, who also
lodged complaint Exh.1190 referred in his testimonies about the incident
and entries in the Driver Book and paras 11, 15, 19 and 22 of
testimonies are important. However, vital omissions appeared, when

testimonies of this PW is appreciated at page 12622 to 12625.

6 Volume-33 PW-131 Exh.760 page-11452 Mukesh Raghuvir
Pachori, Assistant Driver of Sabarmati Express, who narrated about the
incident, first chain pulling, where no untoward incident according to
him had taken place and along with Satyanarayan Pachuram Varma
PW-135 Exh.777 Guard of the train re-set the chain pulling and the train
started. Here also, omissions appears. A reference is made to exhaust
pipe malfunction and second chain pulling was doubted in view of his

belief or impression that it may be due to failure of hose pipe.

7 Volume-34 PW-135 Exh.777 Page-11475 Satyanarayan
Pachuram Verma, Guard of the train. According to him Sabarmati
Express contained 18 coaches and S/1 to S/10 were reserved and 6
coaches were general and 2 contained luggage, etc. A reference is made
to Guard Book at Exh.778 about stone pelting, fall of vacuum and setting

S/6 on fire. Page 11484 to 11487 contain testimonies of Guard.

8 Volume-34 PW-136 Exh.780 Page-11488 Sajjanlal Mohanlal

Ranivala TTE of Sabarmati Express deposed about arrival, departure and
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first chain pulling at platform No.1 at Godhra Railway Station and about
second stoppage nearby A cabin. Paras 11 and 12 of his testimonies

referred to Zero vacuum.

9 Volume-33 PW-126 Exh.742 page-11384 Mr. Harimohan
Fulsinh Meena, Assistant Station Master. At the time of incident he was
with the Deputy Station Superintendent Mr. Saiyed. This PW referred to
arrival of train at 7:42 am, departure by 7:48 am and first chain pulling

within a minute thereafter and second chain pulling around 7:58 am.

10 Exh.743 charge book referred to beginning of second phase

of stone pelting.

11 Volume-33 PW-127 Exh.744 page-11391 Rajendraprasad
Misrilal Meena, Assistant Station Master " A' cabin. He referred to arrival
of train at 7:43 am and 7:45 first departure and within one or two
minutes first ACP had taken place and after reset the train started
around 7:55 am and second chain pulling at 8:00 am, when S/6 had
crossed A cabin. Exh.745 is M.R.N0.33/09 Article 7 is A cabin Book to
which reference is made to para 9 of the testimony that the train had

stopped nearby poll No.468/39 at para 11 and 12.

12 PW-128 Exh.748 page-11399 Akhilkumar Guljarilal
Sharma. According to him, timings of the train for arrival at 7:43, first
departure around 7:45 am, first ACP at 7:48 am, train re-start around

7:53 am, and second ACP soon thereafter. Relevant paras 5, 6 and 7.

13 According to Mr. A.D.Shah, learned counsel, none of the

above employees had seen the mob carrying carboy of petrol.
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14 PW-111 Exh.712 Page-11287 Fatehsinh Dabhsinh Solanki,
Points-man of Railway. In para-3, this witness stated that according to

him coach S/6 passed A cabin and guard coach reached near Nallah.

15 It is stated that no statement was recorded of Mr. Saiyed,
Assistant Superintendent of Station and Mr. Katija, Superintendent of

Station at Godhra.

16 Exh.919 - distance from Ali Masjid to A cabin is 810 ft and

750 meters from Aman Guest House to Ali Masjid.

17 Volume-36 PW-185 Exh.917 page-12114 Janak Upendra
Popat, Junior Engineer of Railways. He prepared map at Exh.918 to give
a broad idea about Godhra Railway Station and its surroundings.
According to him, distance from end of platform No.1 to A cabin is about

900 to 1000 feet and para 14 last 5 lines of testimonies may be seen.

PART III-B

EVIDENCE OF PANCH WITNESSES OF SCENE OF OFFENCE

1 Volume 27 PW-1 Exh.84 page-9771 Sureshbhai Dhanamal
Mariyani. The panchnama was prepared on 27.02.2002 between 13:00
to 15:00 pm. Certain questions were asked to impeach credibility of this
witness. Page No0.9778 is about description of the incident including
police chowki No.7 situated at railway station and A cabin contain glass
windows or not. This very witness referred to A cabin Poll No.468/33
and 3 carboys of white and black colours of 10 liters each wherein
findings of acid, kerosene, bricks, glasses, stones, plastic bottles, etc.

Page 9785 and 9789 may be considered and scrutinize closely.
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2 Exh.86 page-9790 — panchnama of S/6 coach where 38
samples were collected. It was drawn on 28.02.2002 between 5:45 pm
to 7:45 pm which contain four doors and 9 compartments and 3 steps.
On 28.02.2002 FSL officers were present. No un-burnt luggage was seen
nor any reference was made about dead bodies and no notice was made
that which portion of compartment was heavily damaged and
compartment Nos.1 to 4 were damaged much in comparison to

compartment Nos.5 to 9 which were heavily damaged / burnt.

3 Volume-34 PW-138 Exh.783 page-11507 Gulabsinh

Laxmanshin Tadvi, Clerk at platform No.1.

4 PW-153 Exh.822 page-11737 Rajubhai Laljibhai Rathod,

Points-man.

PART III-C

PASSENGERS TRAVELLING IN SABARMATI EXPRESS

Particularly in coach S/6.

1 Volume-32 PW-81 Exh.625 Page-11084 Pujaben B.
Kushwah. When the incident took place she was aged 13 years and
travelling on seat Nos.4, 5 and 6. This witness in her further statement
recorded on 11.07.2002 mentioned about tearing of vestibule between
S/5 and S/6 by his father and that made their escape good. According to
learned counsel for the defence, this statement is relevant and made in
view of recording of statement of Ajay Baria under Section 164 of the

Code on 09.07.2002. Paras 9, 10, 11 are omissions and para 13 about
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throwing petrol like substance may be considered accordingly.

2 Volume-32 PW-77 Exh.614 page-11059 Rajendra
Ramfersingh Rajput, a passenger travelling on seat Nos.62, 63 and 64 in

S/6 boarded from Lucknow did not mention about fire inside the coach.

3 Volume-32 PW-78 Exh.615 page-11066 Raju Krupashankar
Pandey. He was travelling in seat No.45 from Kanpur. His statement is
recorded so as to support prosecution case that fire took place from rear

side of S/6.

4 Likewise, other passengers being PW-79 Exh.619 page-
11070 Amarkumar J. Tiwari, travelling on seat Nos.17, 18 and 20 [paras

7, 9 and 10 of testimonies to be considered].

5 Volume-32 PW-80 Exh.621 page-11078 Gyanprasad
Lallanprasad Chorasiya. At that time he was 13 years old, father and
mother sustained burn injuries and his nephew and son of sister died.

He was travelling on seat Nos.8 and 72.

6 Volume-32 PW-82 Exh.627 page-11092 Veerpal Chandilal
Pal. He is sergeant and Ex-Air force employee travelling in S/6 and seat

Nos.58, 59 and 61.

7 That testimonies of the above witnesses according to Mr.
A.D.Shah are very important which reveal in para 4 that reserved seat
was occupied by unauthorized passengers viz. Kar Sevaks and though he
requested them to vacate the seat as his daughter-in-law was pregnant,
same was not acceded to by them. In para 5, he stated that he thought it

fit to get down at Jhansi, for making alternative arrangement to travel.
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In para 6, it is stated that Kar Sevaks were insisting not to purchase tea
from Muslim tea vendors at Godhra and in paras 7 to 9 narration of
events took place due to the conduct of kar sevaks and sudden reaction.
Para 10 it is stated that even TTE was also not allowed to perform his
duties and behaviour of kar sevaks was rude and inhuman. That, as a
measure of retaliation persons belonging to Muslim community lost their
temper and started pelting stones. However, till train started on second
occasion no stone pelting had taken place. Even kar sevaks were
shouting slogans against Muslim community [paras 12 and 17 some
contradictions appeared about smoke was noticed first and fire flames

later on] and para 19 about noise due to throwing of bottle of glass.

8 Volume-33 PW-89 Exh.648 page-11147 Premaben
Ayodyaray Mali seat Nos. 25 to 29 in S/6 coach.

9 Volume-29 PM notes of Shailendra 4'- years died Exh.407
p-10460.
10 Reference is made of FSL page-12519 and stone pelting

from platform side.

11 Volume-33 PW-90 Exh.650 page-11151 Rubidevi Shriram,
13 years. At the time of incident she had reservation in S/6 and was

sitting near toilet on engine side.

12 PW-86 Exh.638 page-11130 Hariprasad Maniram Joshi, seat
Nos.41 and 44 in S/6. His other colleagues were travelilng in S/4, S/7
and S/8. According to this witness, burning cloth rags were thrown.
Initially wife of this PW had a quarrel with kar sevaks for occupying her

reserved seat. Unfortunately, she died.
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13 PM note of wife of this PW is at Exh.457 page-10716
volume-31. In para 9 this PW stated that he had not seen any person

moving towards S/5 or S/7.

14 Volume-33 PW-99 Exh.674 page-11209 Prakash Hiralal
Taili having seat nos. 25 to 28 in S/7. According to this PW, door
between S/6 and S/7 was closed and he saw smoke first and then fire.
Likewise other PW 102 Exh.680 page-11224 Rampal Jigilal Gupta also
travelled in S/7.

15 Volume-33 PW-103 Exh.681 page-11231 Somnath Sitaram

Kahar travelling in S/7 on seat Nos.66 to 71. Para 9 may be considered.

16 Volume-34 PW-119 Exh.729 Punamkumari Sunilkumar
Tiwari travelling in S/6 seat Nos.18 to 21. According to her, burning rag
was thrown. Father-in-law and mother-in-law both died. In para-5

some contradictions and omissions appeared.

17 It is submitted that whether entry from S/7 canvas
vestibules to S/6 is possible by cutting it with knife particularly when

canvas contained iron net?

18 None of the passengers, as above deposed having seen three
persons entering into S/6 by cutting open canvas vestibules of S/7 and
opening slide door of S/6 by applying force and pouring petrol from 3

carboys by any miscreant / conspirator.

19 Volume-33 PW-113 Exh.715 Radheyshyam Ramchandra

Mishra, Havaldar in Army travelilng in S/7 seat Nos.8 and 72, but when
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the incident took place he was in S/6. A reference is made by another

PW-170 Pravinkumar Amthabhai about this witness.

20 Mr. A.D.Shah, learned counsel also made reference to
passengers other than reserved category on the same line and they are

PW-88 Exh.642 page-11143 Shantibhai Shankarbhai Patel.

21 PW-93 Exh.657 page-11161 Shardaben.

22 Volume-36 PW-202 Exh.1024 Govindsinh Ratansinh Panda.
According to learned counsel Mr. A.D.Shah, this PW is travelling in S/6,
seat No.9 and referred to by another PW-170 Pravinkumar Amthabhai
Patel and his testimonies paras 3, 4, 5, 7, 6 and 8 to be considered
whereby it is stated that doors and windows were closed. In para 12
there appears to be contradictions. According to him, he had smell of

burning of rubber and alighted from right side.

23 Volume-37. A reference is made to PW-216 Exh.1115 page-
12428 Mohammad Imdad, seat Nos.17 and 20 in S/2.

24 Volume-36 PW-183 Exh.915 page-12108 Sofiyabibi
Suleman Dhantya. When she was waiting on platform No.1 she was
molested by kar sevaks and PW-184 Exh.916 page-13111 Jaitunbibi Siraj
Ahmed, mother of Sofiyaben PW-183 in her testimony deposes about
misbehaviour and molestation of her daughter and manhandling of tea
vendors belonging to Muslim community which resulted into some stone

pelting etc.

25 Volume-27 contain Exh.855, scene of offence panchnama

and page 9786 and 9787 referred to Pole No0.468/35-36, lying of 3
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carboys, one white and two black each having capacity of 10 liters

liquid.

26 Volume-37 PW-227 Exh.1161 page-12546 Dipakkumar
Bhagwandas Talati, Assistant Director FSL. Samples were collected on
27.02.2002, however, no official of FSL visited the place. Learned
counsel highlighted importance of this PW for the purpose of linking

with scene of offence panchnama as alleged by prosecution.

27 Two sealed carboys Mark-1 acid HCL, mark-2 kerosene
hydrocarbon. Paras 8, 10, 11 and 12 to be considered. FSL report dated
20.03.2002 Vol. 37 page 12558 about recovery of 2 carboys from
arrested persons, pages 12559 and 12563 it was forwarded to FSL.
Mark 24/1, 24/2 and 24/3, 3 carboys recovered from scene of offence.
Marks 25 and 26 are bottle and sand page-12571 Exh.1173 report of FSL
dated 20.03.2002. Item Nos.15, 16 and 17 i.e. 24/1, 24/2, 24/3 first

two items petrol was found and in third hydrocarbon was found.
28 Page-12576 analysis of Dbottles contained petrol,
hydrocarbon, and acid. Page-12586, 11 samples — page 12590 opinion /

analysis - “no definite opinion'.

29 Exh.1178 page 12591 and 12599 dated 04.05.2002 page
12602 dated 17.05.2002.

30  Page-12605 for item Nos.1 and 2. No petrol

31 Page-12606 clothes of injured [none of remnants of bodies
of dead was sent for FSL and no panchnama was drawn on 27.02.2002.

Delay in collecting and dispatching samples is vital to the case of the

Page 99 of 987

HC-NIC

Page 99 of 987 Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

prosecution and conspiracy of 7 carboys of capacity of 20 liters of liquid,

each, is not supported.

32 Volume-34 PW-151 Exh.184 page-11665 Dipakbhai
Nagindas Soni. A local resident of Godhra and trader and activist of
VHP, who had gone to receive and offer tea / snacks to kar sevaks.
According to this Panch Witness, a violent mob resorted to heavy stone
pelting and in his chief-examination he further stated that inflammable
material was sprinkled and by usage of weapons assault was made. This
PW named and identified 4 accused. In para 1 to 14 credibility of this
witness impeached by suggesting his political background, criminal
record, including involvement in a murder case. Paras 15, 16 and 19
cross-examination about his presence on other side of cabin. Paras 23,
25, 28, 31, 32, 33, 37 to 42 and 44 are to be considered. Likewise other

PWs are also referred.

33 Volume-35 PW-159 Exh.834 page-11813 Rajeshbhai
Vithalbhai Darji. A local resident and trader, who was present to offer
refreshment to kar sevaks at platform No.1l, Godhra Railway station.
Later on he was standing nearby A cabin [paras 5, 10, 15, 18, 24 with
contradictions in para 32 may be considered]. Para 33 about sting

operation which is not placed on record.

34 Volume-35 PW-167 Exh.11934 Harsukhlal Tejandas Advani.

35 PW-172 Exh.878 page-12026 Nitinkumar @Kukulkumar
Hariprasad Pathak, both are VHP members and Volume-34 PW-149
Exh.810 page-11644 is deposition of Janakbhai Kantibhai Dave. PW-154
Exh.823 page-11743 Chandrashankar Narhuram Soniya. PW-155
Exh.825 page-11757 Manoj Hiralal Advani, all are VHP workers and
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from Volume-36 PW-203 Exh.1040 page-12284 Dilipsinh Ujamsinh
Dasadiya. PW-208 Exh.1067 page-12335 Murlidhar Rochiram
Mulchandani. Some of these PWs were nearby S/6 coach and had seen
accused carrying six carboys sprinkling inflammable material and
pouring through 3 windows viz. toilet and door nearby Compartment

No.9.

PART III-D

FIRE BRIGADE EMPLOYEES

1 Volume-34 PW-156 page-11777 Pradipsinh Bholasinh
Thakor, driver referred to Bilal, who stopped fire brigade vehicle and
instigated the mob. Paras 16, 20 and 24 are contradictions. Ex.1880
page-14604 — Occurrence Book may be seen and page 11784 mark
826/1.

2 Volume-33 PW-133 Exh.766 page 11458 Rupsinh
Chhaganbhai. PW-129 Exh.755 page 11408 Kanubhai Chhaganbhai
Varia. PW-130 Exh.757 page-11425 Vijaykumar Ramchandra Sharma.
PW-165 Exh.855 page-11903 Sureshgiri Mohangiri G.

3 Volume-38 PW-240 Exh.1347 Mohinder Dahiya, Deputy
Director, FSL, Gandhinagar, who visited the place on 01.05.2002
between 10:30 a.m to 4:30 pm and prepared rough notes Exh.1362 and
submitted report on 17.05.2002 page-13002 to 13004 Exh.1349 and
1350. That testimonies in paras 10, 11, 12, 20, 22, 25, 26, 27 and 28 be
considered. According to this witness when the incident took place, all
windows of bogies were closed. The effect of fire was not seen below

windows more particularly in S/6. Fire marks were not seen below
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windows outside coach S/6. That possibility of throwing inflammable
liquid from outside was ruled out. [even another report was submitted
on 02.09.2004 Exh.1354]. No report is submitted about short circuit,
but possibility was ruled out upon oral discussion with other officers of
FSL. Canvas vestibules containing thin wire coating cannot be cut by

knife. S/7 vestibule was observed.

4 Exh.1353 page-13008 dated 25.08.2004 letter dated
12.06.2002 page 13010 for clarification of certain issues.

5 Page-13012 dated 02.09.2004 reply by FSL, Gandhinagar.

6 Page-13015 letter dated 24.10.2008 by SIT, Gandhinagar to

provide clear opinion on S/6 that 21 different issues / queries.

7 Page-13017 dated 07.11.2008 reply to above 21 queries is
given by FSL, Gandhinagar, to which reference will be made in the later
part of the judgment. The above queries were raised by the
Investigating Officer after SIT came to be constituted and according to
learned Senior Advocate Mr. A.D.Shah, answers given to queries by the
experts are only with a view to fill up the gap or loopholes in the
investigation and do not lead to any conclusion about setting the coach

on fire by the accused.

PART III-E

EVIDENCE OF POLICE PERSONNEL

1 Volume-34 PW-140 Exh.786 Page-11532 Pujabhai B.
Patanvadia, Head Constable, Railway Police, GRP [para-11 of his
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testimony states about Noel Parmar taking over investigation in July,

2002]. Paras 19, 24, 26, 30 and 31 may be considered.

2 Volume-35 PW-136 Exh.852 P-11887 Chhatrasinh
Gambhirsinh Chauhan, ASI, at GRP. Paras 2 and 3 he states that he
identified Junaid with carboy containing kerosene, Firoz with Gupti and
Siddik Bakkar. In para 4 he admits complaint of Siddik Bakkar about
misbehaviour of kar sevaks. Para-6 is about first instant of pelting stones
etc. by a mob of more than 50 to 60 persons [paras 9 and 14 may be

considered].

3 Volume-37 PW-230 Exh.1196 Page-12634 — Mohabbatsinh
Juvansinh Zala [paras 3 and 4 about complaint of Engine Driver —
Rajendra Jadav is mentioned]. Paras 8, 9, 10, 16 to 20, 23, 31 to 36
may be considered. With regard to this PW, it is submitted that though
accused were apprehended, they were not named in the complaint
which was lodged after the incident. That later on when violent mob
attacked passengers, miscreants were apprehended and around 11:00
am. Another FIR No.10/2009 was filed. No weapon was seized, no case
diary was maintained. On the same day viz. 27.02.2002, 41 persons
were arrested during combing operation, nowhere it is mentioned till
28.02.2002 about persons, who were arrested and no material /
evidence was recorded. Nothing is mentioned in panchnama and record
was concocted later on. Paras 38, 43, 48 to 53 and 62, 66, 67 and 68

may be considered.

4 Mr. George, PSI of RPF was available, but was not examined

as a witness.

5 Volume-38 PW-238 Exh.1262 page-12876 Bhaskar Simpi,
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Dy.S.P., who was in-charge SP at Vadodara and upon receiving message
started around 9:30 am and reached at 11:00 am at Godhra. Paras 5, 6,
and 8 about presence of Range IG, Vadodara, DSP, District Collector is
admitted. He was also not aware about sliding door of S/6 and no

knowledge about it. Paras 9 and 12 may be considered.

6 Volume-38 PW-242 Exh.13089 Raju B. Bhargav, DSP,
Godhra. Paras 3, 4, 6, 10, 11, 12 to 31 may be considered. This witness
was on Railway Platform between 8:15 to 8:31 and reached in his
official vehicle and passed through police Chowki No.7 Signal Falia and
saw Kalota and Bilal and asked Kalota to take Bilal away. He has not
seen any person rounded up or cordoned off. In para 13 it is stated that
he had seen on offside as well as Kalota and Bilal. There are other 4

witnesses including PW-189 Exh.941 page-12138.

7 Volume-36 189 941 Firozbhai Ibrahim Posti, a tea vendor
and panch of recovery of carboy on 04.09.2002 viz. 7 black coloured

each of 10 liters and six small one liter each.

8 Volume-36 PW-206 Exh.1060 page-12308 Bhikhabhai
Harman Baria, hawker at Railway Station paras 2 and 3 TI parade and
knew one Kadir Patangi. His statement is dated 25.07.2002. His
identity is kept in a sealed cover. Paras 6, 7, 8, 12, 20 and 23 may be

considered.

9 Volume-36 PW-205 Exh.1047 page-12305 Shardulsinh
Balchand Gajjar, photographer and photographs are produced at
Exh.912. Paras 3, 4 and 5 may be considered. This witness has deposed
in his cross about sting operation, which was not re-examined by public

prosecutor.
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10 Volume-36 PW-190 Exh.952 Vinodbhai Ganpatbhai
Chauhan, a hawker on platform No.2. [This witness is also referred to
by Mr. Syed, learned counsel with regard to purchase of milk from shop
of Razak Kurkur, who is present there. Later on Razak Kurkur ran

towards A cabin.

PART III-F

WITNESSES ABOUT EVIDENCE OF CONSPIRACY AT KALA PETROL
PUMP

1 Volume-37 PW-224 Exh.1139 page-12488 Ranjitbhai
Jodhabhai Patel. @ Para-3 is about first statement recorded on
10.04.2002, second statement was recorded on 23.02.2003, under
Section 164 of the Code, 3™ statement was recorded on 11.03.2003.
Para-4 about TI parade. Three out of four accused were identified
incorrectly. Paras 4, 5, 6, 7, 10, 16, 17, 18 and 21 of his testimonies

may be considered.

2 Volume-37 PW-231 Exh.12206 Prabhatsinh Gulabsinh Patel,
an employee of Kala Petrol Pump. Razak Kurkur was not identified.
Para 23 other two employees viz. Gopal and Mohan, in-charge of
delivery of diesel were inquired, but were not examined. Paras 27, 36

and 37 it is stated that he knew accused before TI Parade.

3 Summary of both these witnesses viz. Ranjit and Prabhat
recorded on 10.04.2002 state about correctness of their statements made
before police, as above. Even Ismail Majid PW-13 also referred to the

statement of both the above witnesses in his testimony that no loose
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petrol was sold on 26th and 27th February, 2002.

4 On 23.02.2003 what is stated before learned Magistrate
under Section 164 of the Code is to be believed than earlier statement
dated 10.04.2002 is to be discarded and if that statement under Section
164 of the Code dated 23.02.2003 is correct, prosecution failed to
explain earlier statement dated 10.04.2002. There is a gap of one year
and statement before learned Magistrate under Section 164 of the Code
was recorded after statement of Jabir Behra was recorded on
05.02.2003. In a sting operation, whereby, Ranjit had stated before TV
reporter that he was given Rs.60,000/- by Neol Parmar, 1.O. to state
about alleged incident in a particular manner in his testimonies before
the trial court. It is stated that he was paid Rs.2,000/- by TV reporter
and on a false promise that a character will be offered in a story or
drama. According to the learned counsel for defence the above witness is
wholly unreasonable and further he knew almost all accused. However,
Razak Kurkur was not identified before the court. Both the witnesses
identified a wrong person and, therefore, foundation of conspiracy
collapses. Both the above witnesses are pliable and not inspiring

confidence.

5 PW-232 and PW-234 Ilyas Hussain Mulla and Anwar Abdul
Sattar Kalandar turned hostile. One of the defence counsels submitted
that even statement of Ilyas was recorded after statement of Pujabhai

one of the passengers, who survived.

6 Volume-38 PW-236 Exh.1231 page-12782 Ajay Kanu
Bariya, a hawker of platform and one of the main accused of prosecution
for Section 120B. Paras 3 and 4 are about Kar Sevaks shouting slogans

and beating one Siddiq Bakkar and Mehbub Latika. That is first part of
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incident para-5 about first chain pulling, carboys were loaded in a tempi.
Para-6 again by accused persons viz. pouring of petrol in S/6 from
carboys. Para-7 about his statement dated 09.07.2002 under Section
164 of the Code before Railway Magistrate. Para-8 about TI Parade
before the Executive Magistrate, 16 persons were identified. Paras 13,
14 and 15 about statement before Magistrate dated 09.07.2002 under
Section 164 of the Code and subsequent statement is dated 03.08.2002.
Paras 31, 32, 35, 38 and 39 may be considered. Before recording his
statement by learned Magistrate, statements were recorded on 4™ July
and 5™ July, 2002 before police and nothing appears on record about 2"
and 3" July statements made by this witness before the police. Paras 41
and 42 in cross-examination it is stated that witness is assured by police
of no harassment and that he would not be joined as an accused. Para-
46 he states that he is operating a tea stall at Kuber Bhavan, Vadodara
where the office of DSP, Railway is situated. Paras 47 and 48 statement
is made before SIT on 24.10.2008 paras 61, 63 and 66 about location of
S/6 and S/7. Para-77 reveal power of imagination of this witness. Paras
83 to 89 about opening of door of S/6. It is submitted that in his

testimonies as above major contradictions appear.

7 Volume-38 PW-237 Exh.1252 page-12845 Sikandar
Mohammad Shaikh. He was a hawker at Railway Station in 2002. He
was standing alone on a metal heap while Ajay Bariya he had not
noticed Sikandar. This witness also failed to identify Razak Kurkur. His
earlier statement was recorded on 21.09.2003 and paras 21 to 25 correct
facts were not stated and one Maulvi Yakub Pinjabi was abroad, but his

presence was shown. Paras 49 to 52 may be considered.

8 Volume-39 PW-246 Exh.1467 page-13307 R.K.Parmar,

Chief Judicial Magistrate, Godhra, who recorded statement under
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Section 164 of Jabir Behra on 05.02.2003. Paras 3, 4, 9 to 10 may be
considered with regard to PSI S.B.Patel. In addition to above paras 11,
14, 24, 49, 50 may also be seen.

9 Volume-36 PW-207 Exh.1063 page-12323 Ambalal
Ranchodlal Patel, Railway Judicial Magistrate, Godhra about recording
statement of Ajay Bariya under Section 164 on 09.07.2002 while
camping at Anand. On 26.07.2002 recording of statement of Anwar
Kalandar while camping at Dakor and on 07.08.2002 statement of Ilyas
Mulla was recorded while camping at Dahod. Paras 6 and 8 of

testimonies be considered.

10 Volume-38 PW-235 page-12764 Exh.1225 Mehboobbaig
Usmanbaig Mirza PI, Western Railway upon receiving message around
9:15 am on 27.02.2015 reached at Godhra around 11:15 am. Paras 2
and 3 in inquest panchnama 57 bodies were recovered. Timings 1:15 pm

to 6:45 pm.

11 Volume 38 PW-241 Ex.1366 page-13029 Kantipuri
Chhaganpuri Bawa Dy.S.P., who took over the investigation from
B.R.Shimpi, Dy.S.P. on 01.03.2002. In paras 3, 4 and 5 reference is
made to collect samples of earth and recovery of weapons used by Yusuf
Kazi and 14 others Exh.1036. In para 7 it is stated that he obtained
remand of 30 accused. Reference is made to Medical Officer of Civil
Hospital, Godhra along with 47 PM notes. Paras 9 to 15 about recovery
of muddamal including carboys Exh.1372. Para 16 about window rods.
In para 17 reference is made to PW-202 Govindsinh Ratansinh Panda.
page 13037 to 13041 is about proved contradictions. In paras 28 to 30 a
mention is made about case papers and not case diary. In paras 29 and

30, it is admitted that in between 01.03.2002 to 30.04.2002, no FSL was
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carried out and a joint decision was taken on 01.05.2002 to call for FSL.
Para 30 he referred to handing over investigation. Paras 34, 36, 37, 39
and 39 certain question are answered about affidavit filed by
investigating officer in High Court and noticing tempi GJ-6U-8074 used
for alleged crime. Additional statements were recorded on 08.03.2002
but no mention was made about tempi. Para 39 is about two witnesses
Ranjit and Prabhat of Kalabhai Petrol Pump employees. Para 44 - first
charge sheet dated 22.05.2002 was filed. Para 47 is about FIR
No0.9/2002 against 30 accused and FIR No.10/2002 against 11 accused.
In para 50 notes available up to 01.04.2002 with the above PW on
02.03.2002 statement of witnesses were recorded. Paras 76 to 88
contradictions are proved. In para 94 he states that on 01.03.2002 he
visited scene of offence and Section 27 panchnama was drawn as stated
in para 94. Para 98 is about burning of sliding doors of S/5 and S/7.
However, video cassettes were not produced. In para 100, the above
witnesses are not clear whether inflammable material was poured. In
para 108 no statement about corridor between S/6 and S/7 that door

was broken nor any inflammable liquid was poured.

12 Volume-38 PW-243 Exh.1393 page-13111 Suryakant B.
Patel PSI. Paras 4 and 5, it is about gold ring and para 7 identification.
Para 9 cross and relevant at page-13115 and 13116. Para 12 statement
of Sikandar, aged about 19 years recorded on 21.09.2003 and
22.09.2003. A reference is made about charge sheet dated 22.05.2002
submitted by predecessor Investigating Officer against 54 accused. Para
15 is about statement recorded under Section 164 of Ranjit and
Prabhat. No case dairy and answered as not remembered and not
known. Para 16, 17 and 18 muddamal viz Rami was recovered.
Confessional statement of Jabir, Sikandar, Ranjit and Parbhat and

custody of accused to be obtained from jail authority in case of judicial
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custody. No inquiry by CJM about custody of accused.

13 Volume-39 PW-244 Exh.1406 page-13129 Noel Parmar,
Dy.S.P., Railway, on 27.05.2002 took over the investigation from
K.C.Bawa and filed 17 supplementary charges. Report under Section
169 was also filed against 11 accused. In para 2 it is stated that
subordinate police employees were directed to complete lacuna and/or
defects. Paras 5 to 9 about PWs states about 36 accused, who were
accused. On 07.02.2002 he visited S/6 with FSL and superior officials
inquired about the nature of vestibule material and broken sliding door
of S/6 and S/7 and scratches in middle were found. A reference is made
to one Puja, daughter of Bahadur Kushwah and panchnama of tempi was
drawn. On 22.07.2002 he recorded statement of Gangaram, Carriage &
Wagon Department, Ahmedabad. On 03.08.2002 Ajay Baria identified
tempi and panchnama was prepared. Para 12, demo panchnama was
carried out on 18.09.2002, Exh.1014. Paras 16 to 25 — on 06.01.2003
Idrish Charkha was beaten by Salim Jarda and complaint was
registered. Lie Detection test of Razak Kurkur was carried out on
16.02.2002. Jabir Behra was arrested on 22.01.2003 and remand was
obtained. Judicial Magistrate, Dahod was approached for recording
statement under Section 164 on 29.01.2003, but was directed to give
again by a communication dated 03.02.2003 on 04.02.2003 at CJM,
Godhra. On 05.02.2003 a statement under Section 164 was recorded of
one Mehboob Chanda and Maulvi Umarji was arrested on 06.02.2003
and remand was obtained for 7 days. On 23.02.2003 employees of
Kalabhai Patrol Pump viz. Ranjit and Prabhat made statement and their
statements were recorded under Section 164 by CJM, Godhra. On
14.08.2003 Shaukat Patalia was arrested and statement of Sikandar was
recorded by S.B.Patel, PSI on 29.02.2003. On 11.06.2004 Yusuf Sattar

Zarda was arrested. Para 30, Bilal Badam was arrested on 02.11.2004.
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Para 32 - on 02.03.2005 statement of Raju Bhargav, DSP, Panchmahal at
Godhra was recorded. Paras 38 to 48 contradictions are proved. Para
49 is with regard to extension and promotion after retirement from
31.08.2004 to 31.03.2009. He continued in service for 4% years
beyond scheduled retirement. Paras 50, 51 and 52 onwards about visit
of FSL and superior officer on 02.07.2002, about Ajay Baria, who was
interrogated on 03.07.2002 and again made statement on 04.07.2002,
05.07.2002 and 03.08.2002. On 09.07.2002 statement of Ajay Baria
was recorded under section 164 of the Code. On 04.09.2002 carboys
were recovered from Razak Kurkur, but were not sent for FSL. In para
68 reference is made about Harun Abdul Hamid Dev and Harun Rahid
Abdul Majid Dev. A mention is made about fax message dated
18.05.2002, but not produced. Bilal Hazi was arrested by transfer
warrant and statement of Jabir Behra was recorded under Section 164
on 05.02.2003. Prayer to photography was done and Mr. S.B.Patel, PSI
has taken over custody of Central Jail Vadodara to CJM, Godhra. Para
74 is about Maulvi Umarji was in-charge of Relief Camp at Godhra. It is
important to note that Mr. R.K.Parmar, CJM, Godhra, who states that
under Section 164 statement of Jabir was recorded and it was sent to
learned Additional Sessions Judge in a sealed cover page-13313. Paras
74 and 75 about contradictory statements of Sikandar. That arrest
based on statement of Jabir with only motive and object to record his
statement and to arrest Maulvi Umarji. In paras 87 to 105 it is stated
that no case diary is made available. Statements of Ajay Baria were
recorded on 04.07.2002, 05.07.2002 and further statement was
recorded on 03.03.2003 about seizure of tempi on 16.07.2002. With
regard to question as to whether Ajay Baria was under police protection,
it was answered that he never remembered that it is the case of the
defence that Ajay Baria was under surveillance and statements of other

3 persons were recorded under section 174. In paras 101 to 105
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questions were asked about instructions of Maulvi Umarji to attack
coach S/6 only. Paras 107 to 147 pertaining to dummy persons. Seat
Nos.70, 71 and 72 general questions and earlier conclusions of Mr.

K.C.Bawa about setting S/6 on fire by sprinkling inflammable material.

14 Summary of submissions by Mr. A.D.Shah, learned counsel
for the defence is the manner in which statement of Ajay Baria was
recorded and conduct of investigating officer earlier on 2™ and 3" July.
That, first time theory was introduced of pouring 140 liters of petrol in 7
carboys. The statement of Jabir Behra was recorded on 05.02.2003,
second statement of Ajay Baria was recorded. That Ajay Baria is not
connected with the incident dated 26.02.2002 of purchasing petrol from
Kalabhai Petrol Pump, but when incident of 27.02.2002 of carrying out
carboy from Aman Guest House to A cabin, it is emerging that
involvement of Maulvi Umarji after statement of Jabir Behra on
05.02.2003 and search and seizure was carried out at place of Maulvi

Umarji.

[a] Page-12839 PW-236 Exh.1232 is statement of Ajay Baria
under Section 164 recorded by JMFC [Railway at Anand] on
09.07.2002 by Railway Magistrate.

[b] on 07.08.2002 Iliyas Mulla PW-232 whose statement was
recorded by Railway Magistrate, Dahod. PW-234 Anwar Abdul
Sattar whose statement was recorded on 26.07.2002 by Railway

Magistrate, Dakor.

[c] Accused Jabir Behra page-13334 on 05.02.2003 statement
under Section 164 was recorded by CJM, Godhra.
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[d] Statement of Ranjit and Prabhat were recorded on
11.03.2003 and 12.03.2003 by CJM, Godhra pursuant to order
passed by learned Additional Sessions Judge, statement of
Sikandar dated 22.09.2003 was recorded by CJM, Godhra under

Section 164 which is not found in paper book to supply separately.

15 Confessional statement under Section 164 of Code by
accused Jabir Behra is to be examined in the context of other material /
evidence available including statement of eye witness viz. passengers
and others under Section 164 of Ajay Baria about pouring of

inflammable material.

16 In 2008 SIT was constituted.

17 Volume-39 PW-245 Exh.1457 page-13264 J.R.Mothliya, Dy.
S.P., SIT carried out further investigation pursuant to order dated
12.05.2008 passed by DGP, Gandhinagar pursuant to direction of the
Apex Court. In paras 1 and 2 the above witness referred to 103 accused,
who were arrested and apart from first charge sheet, 17 other
supplementary charge sheets were filed and 17 accused were
absconding. SIT was constituted by the Apex Court including the
Chairman and 3 other Senior Officers and 6 police personnel of
subordinate level. The above SIT was to undertake independent
investigation and free from recording statement of anyone connected
with the crime or not. Paras 8 to 24 may be seen including CD of sting
operation carried out by reporter was seen by him. Total 133 statements

were recorded and 61 were new statements.

18 About Section 164 statements, it is submitted that police

influence on accused is not ruled out. It was not free and voluntary
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statements and clause 34 of Chapter-II of Criminal Manual was not
followed. Fear of videography was in the mind of accused, who was
under remand up to 30.01.2003. Narration about events of pouring
kerosene, 6 carboys, getting out of S/6 coach from offside did not get
any support from passengers of overcrowded train, including breaking
open the door outside. Samples of floor did not reveal hydrocarbon.

Scientific evidence did not support floor burning by pouring petrol.

19 Judgments reported in Bombay Blasts (2013)13 SCC 1 in
the case of Yakub Abdulrazak Meman is relied with regard to section
120A and B of IPC of conspiracy. About Section 164, reliance is placed
on (2011)2 SCC 490 in the case of Dara Singh. Paras 156 and 157 and
pages 209 and 217 of the judgment.

Reliance is also placed on the decision in the case of State of
Tamil Nadu through Superintendent of Police CBI/SIT, v. Nalini and
Ors. [AIR 1999 SC 2640(1)].

Mohd. Ayub Dar vs. Jammu and Kashmir reported in (2010)9 SCC
312 and 1999 Crl. Law Journal 3976(1) Jogender Nath vs. State of
Orissa and AIR 2001 SC 2503 and 1969(2) SCC 872 on Section 27 of the

Evidence Act.

20 Volume-38 page-12841, 12843, reference is made to the
conduct of Ajay Baria. That hawkers aged 19 and 20 years were picked
up and investigation is not fair, impartial and transparent. None of the
passengers of S/6 coach stated that door on onside was opened. Para 52
of Akshardham case was referred along with other decisions. AIR 1995
SC 980 Sivappa vs. State of Karnataka about duty of a Magistrate to rule

out influence of police over accused or witnesses. That full compliance
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not in the form, but in essence required to be followed and such
statement has to be voluntary, true and trustworthy. That detailed and
searching inquiry is to be made and not cryptic one. In para 29 after
quoting earlier decision, certain principles were culled out. Reference is
made to statutory provisions of Section 106(2)(3) about no police
custody and requirement of Section 281 of Code. It is stated that
initially CJM, Godhra was not willing to record statement of Ranjit and
Prabhat, but after obtaining directions from learned Additional Sessions
Judge such statements were recorded. A reference is made about the
conduct of Noel Parmar and his decision to drop names of both Harun
Abdul Dav and Harun Raashid Dav. Even while tempi was seized on
09.07.2002, no material emerged prior to that about use of tempi. Page-
13198 Anwar Bhopa and Bhila Harman are made witnesses and not
accused about second chain pulling. Discrepancies in name of accused
Ismail Yusuf Changa and Ismail Abdul Majid Changi is admitted. That
Ismail Yusuf Changa is acquitted. During TI parade dummies were
hawkers at railway platform and known to those, who were to identify
and, therefore, TI parade is farce. Even false implications of other
accused is not ruled out. Pages-13211 and 13212 about conspiracy
under Section 120A and reliance is placed on decision of Nalini [supra],
Yakub Memon [supra] and Ajmeri [supra]. About charge framed Exh.29
page 318 Volume-1 nothing is specifically stated about criminal
conspiracy. Apart from conspiracy, unlawful object is not emerging.
Conspiracy has basis in confessional statement. First ACP and second
ACP not established and, therefore, cannot form basis for conspiracy.
That conspiracy was not dependent on incident which took place at
Railway Platform it is clear that RPF intervened when train started
before and after first chain pulling. That first chain pulling and stone
pelting are not part of conspiracy. That no knowledge that coach S/6

would stop at A cabin and instructions by Maulvi Umarji to burn coach 6
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and not S/6. That carrying carboy containing 160 liters of petrol in
tempi and one carboy in moped towards A cabin, usage of weapon for
assaulting passengers etc. are not established. PW-190, Vinod Chauhan
states about presence of Razak Kuakur at his shop from whom he had
purchased milk. That meeting of mind is the must in conspiracy as held
in 2009(3) SCC (Cri.) 66 Baldev Singh vs. State of Punjab. Even by

implications or inference conspiracy is not proved.

21  JUDGMENTS RELIED ON BY MR.A.D.SHAH ON SECTION 164

In the context of statutory provisions and language of Section 164,
paras 33 and 34 of Criminal Manual provide procedure about recording
such statement. It is submitted that PW-246 R.K.Parmar, CJM, Godhra
clearly mention about improper conduct of Neol Parmar on 29.01.2003
and Jabir Behra was under police influence and during remand his
video-graph was done. It cannot be said that the statement was
voluntary, trustworthy and free from any influence. That without
interpretation, story is unfolded and, therefore, unbelievable. That

reliance is placed on the following judgments:

Section 281 of Code under Chapter XXXIII may also be seen.

PART III-G

BRIEF SUMMARY OF EVIDENCE GIVEN BY LEARNED COUNSEL
MR.A.D.SHAH FOR THE DEFENCE

1 What transpires on 27.2.2002 at Godhra Railway Station

Page
PW.228/Exh.1189 Rajendrarao Raghunathrao Jadav 12612
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Exh.1190

PW.131/Exh.760

Exh. 761

PW.135/Exh.777

PW.126/Exh.742

PW.127/Exh.744

PW.1376/Exh.780

PW.111/Exh.712

-Engine Driver-Complainant

F.I.R.

CAV JUDGMENT

12624

Mukesh Raghuvirprasad Panchori 11452

-Asst. Driver

PW.1/Exh.84 Sureshbhai Dhanamal

Exh. 85
Exh. 86

PW.18/Exh.182
Exh.183

Driver Book 11451
Satyanarayvan Panchuram Verma 11475
Harimohan Fulsing Meena 11384
Dy. Asst. Station Master
On duty at 'A' Cabin
Rajendraprasad Misrilal Meena 11391
Asst.Station Master at Godhra
on duty at 'A' Cabin
Sajjanlal Mohanlal Raneval 11488
-Sr. T.T.P.
Fatesinh Dhabsinh Solanki 11287
Point'sman at Railway Yard

9771
Panchnama_Scene of offence 9785
Panchnama of Coach No. S-6 9790
Arvindbhai Kantibhai Vaghela 9964
Panchnama-Burnt remnance
Seized from Coach S-6 9972
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PW.27/Exh.219

Exh.220

PW.28/Exh.222

Exh. 223

PW.205/Exh.1047

PW.230/Exh.1196

PW.238/Exh.1262

PW.242/Exh.1389

CAV JUDGMENT

Bhupatbhai Motibhai Chauhan 10035

Panchnama-Inspection of Coach

No.S-6 by FSL. Officer in

respect to Sliding Door dt. 10040
11/7/2002-11.15 am. To 1.15pm

Babulal Lokumal Tolani 10043
Panchnama-Inspection of Coach

No. S-7 and Coach No.S-2

dt. 15.7.2002-6 pm. To 8.30 pm. 10046
Shardul Bhalchandra Gajjar 12305
Mohabbatsinh Javansinh Zala 12643
-P.S.I.

Bhaskar Ramdas Simpi 12876
Raju Visankumar Bhargav 13098

-D.S.P.

2 Evidence of Witnesses as to abduction of Muslim Lady:

PW.183/Exh.915

0. The witness was resident of Vadodara had come to Godhra on

23.3.2002 on festival of Id and had come to Godhra Railway

Safiyaben Suleman P.12018

Station on 27.2.2002 for return journey to Vadodara.
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PW.184/Exh.916  Jetunbibi Siraj Ahmed P. 12111
-Mother of Safiyaben

 She was also returning to Vadodara from Godhra and was at

Godhra Railway Station platform No.1.

3 Group of - Passengers of Coach Nos. S-6 and S-7 :

Witnesses

PW.76/Exh.613 Hariram Shriramdev Chauhan P. 11053
PW.77/Exh.614 Rajendrasingh Rampersingh P. 11059
PW.78/Exh.613 Raju Krupashankar Pande P. 11066
PW.79/Exh.619 Amarkumar Jamnaprasad Tiwari P. 11070
PW.80/Exh.621 Gyanprakash Lalanprasad Chorasia P. 11078
PW.81/Exh.625 Pujaben Bahadursinh P. 11084
PW.82/Exh.627 Virpaul Chhedilal Pal P. 11092
PW.86/Exh.638 Hariprasad Maniram Joshi P. 11030
PW.99/Exh.674 Prakash Harilal Taili P. 11209
PW.102/Exh.680  Rampal Jigilal Gupta-Insured P. 11224
PW.103/Exh.681  Somnath Sitaram Kahar P. 11231
PW.119/Exh.729  Punamkumari Sunilkumar Tiwari P. 11336
Note:- The evidence of these witnesses clearly indicate that

Coach No. S-6 was occupied by more than 150 to 200 passengers
and movement was very difficult. On commencement of pelting
of stones, some of the passengers proceeded towards toilet area.
Some of the passengers saw throwing of burnt rags and fire on
seat and luggage in Coach No. S-6 and they noticed heavy smoke
which resulted into burning sensation in eyes and breathing was
difficult which drove some of them to come out from the right side

door and thereafter they saw fire.
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The evidence of some of the passengers also revealed that through
they had reserved seats, they could not get their seats due to the
same being occupied by Kar-Sevaks and they had to place their
suitcases and food-grains bags near toilet area. They had closed

the doors between Coach Nos. S-6 and S-7 due to cold wind.

Witnesses belonging to Vishwa Hindu Parishad who had come to
serve tea and snacks to Kar-sevaks travelling from Avodhva to
Ahmedabad in Sabarmati Express Train.

These witnesses deposed to have seen the throwing of inflammable

liquid from carboys by members of crowd on coaches of train.

[1] PW.149/Exh.810 Janakbhai Kantilal P. 11644

Some members of crowd running with carboys in their hand and
throwing liquid on train claims to have identified two persons by

name -

[i] names Yakub Sattar Sakla and identifies Moulvi Hussain

Ibrahim Umarji.

[ii] names Idrish Ravan - identifies Idrish Yusuf Ismail.
However, does not identify any person from the crowd carrying

carboys and engaged in the act of throwing liquid on train.

[2] PW.151/Exh.818 Dipakkumar Nagindas P. 11665

Members of the crowed armed with weapons and carrying carboys

with inflammable liquid-also saw members of crowed throwing
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acid bulbs and throwing of liquid from the carboys on train.

First identified two persons and thereafter two more-

[i] names Habib Karim and identified Abid Hussain Abdul
Karim;

[ii] names Mohammad Mushraf and identifies Saukat
Mohammad Kalanda;

[iii] names Hussain Abdul Sattar and identifies Hussain Abdul
Sattar;

[iv] names Mohammad Ibrahim and identifies Rafiq Ahmad

Salam

Note :(Para-19) — This witness claims to have seen incident by
standing near area of A-cabin- crowd came from back of A Cabin

and proceeded 250 dt. towards Baroda — saw smoke from coach S-
6.

[31 PW.154/Exh.823 Chandrashankar Nathuram P.11743

Crowd of 900 to 1000 persons rushing towards train with
weapons and carboys containing inflammable liquid-also saw
throwing liquid on train from carboys and igniting the same.

Identifies two persons-

[i] names Ahmad Abdul Rahim and identifies Ahmad Abdul
Rahim;

[ii] names Asif alias Babu and identifies Idrish Yusuf Mafat

[4] PW.155/Exh.825 Manoj Hiralal Advani P.11757
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Members of crowd running with weapons and carboys containing
inflammable liquid and had also seen throwing of liquid on train-

identifies two persons-

[i] names Mohamad Abdul Samal and identifies Mohamad
Abdul Salim;

[ii] names Anwar Hussain Ahmed but could not identify.

[5] PW.159/Exh.834 Rajeshbhai Vitthalbhai Darji P. 11813

Members of crowd running with weapons and pelting of stones
and damaging windows and doors with pipes, sticks etc.
Thereafter, saw 5-6 persons coming with liquid in carboys and
throwing liquid on the train. Thereafter, saw throwing of burning
rags inside the train and those persons put the coach on fire.
Names of six persons and attributes act of pelting of stones and

inciting crowd by shouting slogans -

[i] names Habib Bin Yamin Behra;

[ii] names Saukat Dagal and identifies Saukat Mohmad
Kalandar;

[iii] Harun Dao;

[iv] names Siraj Abdul Jasma who died during proceeding;

[vl] Rafig Mohamad Kalandar and identifies Rafiqg Abdul Majid;

[vi] names Mehboob Ahmad Hasan with knife.

Identifies three persons :

[i] Siddiq Abdul Rahim Bakkar;
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[ii] Habib Bin Yamin Behra;

[iii] Mohamad Ansar Kutubuddin Ansari.

[6] PW.167/Exh.862 Harsukhlal Tejands Advani P.11934

Claims to be standing behind staircase of 'A' cabin and saw crowd
pelting stones and assaulting passengers with weapons- also
claims to have seen some persons climbing steps near door of
coach and throwing liquid from carboys in coach- also saw
persons standing on the ground attempting to ignite rags and
throwing the same in coach whereby coach caught fire. Claims to

identify three persons -

[i] names Abdulgani Shamad Shaikh and identifies Farukh
Abdul Sattar Gaji;

[ii] names Abdul Rauf Ahmed Yamin and identifies Aayaman
Abdul Rauf Ahmadi;

[iii] names Jabir Abdul Kala and identifies Sabirkhan

Sultankhan.

[71 PW.172/Exh.878 Nitinkumar Hariprasad Pathak
P.12026

Noticed crowd of 900 to 1000 persons armed with weapons and
some carrying plastic carboys with liquid and putting train on fire.

Claims to identify two persons -

[i] names Ibrahim Adam and identifies Ibrahim Adam
Dhantiya;

[ii] names Kofiwala and identifies Umargani Mohammad
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Ibrahim Kofiwala

[8] PW.203/Exh.1040Dilip Ujamshi Dasadiya P.12284

He has been treated hostile

[9] PW.208/Exh.1067Murlidhar Ruchiram P.12335

Mulchandani

Noticed crowd of 900 to 1000 persons, but had started pelting of
stones and also saw 5 to 6 persons having carboys in their hands
throwing inflammable liquid on coach and putting coach on fire. -
Claims to have seen Bilal Haji throwing liquid on coach from

carboy.

Thus, some of the witnesses of Vishwa Hindu Parishad who had
gone to Godhra Railway Platform to greet Kar-Sevaks and provide
snacks and tea had also gone near 'A' Cabin when train had
stopped second time. The coach S-6 appears to be very near to 'A’
cabin and all these witnesses have been persons carrying carboys
throwing liquid on train. However, except positive act attributed
to Bilal Haji by Murlidhar Mulchandani about the act of throwing
liquid on coach from carboys, no other witnesses have identified
the persons carrying carboys and throwing liquid on train. The
evidence of these witnesses also revealed that some members of

the crowd threw burning rags in coach from the ground.

Note :- Thus, The eye-witness account of passengers and
witnesses belonging to Vishwa Hindu Parishad about the role
attributed to some of the members of the crowd -carrying

inflammable liquid in carboys and throwing the same on train
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and also, as claimed by one witness, from door of the coach by

pouring from carboys is not substantiated by witness from FSL Mr.

Dahiya. Thus, the prosecution story appears to be taking turn

after 17.5.2002 and investigation being directed on the basis of

conclusion reached by Mr. Dahiya in his report on 17.5.2002 (Exh.
1350/P. 13004).

Evidence of F.S.L. Witnesses :

[1]

PW.227/Exh.1161 Dipakkumar Bhagwatlal Talati P.12546

This  witness  received forwarding letter (Exh.
1163/P.12554) in reference to two carboys. These two
carboys were examined by this witness.

The  FSL  report prepared by the  witness
(Exh.1166/P.12557) reveals presence of acid in one carboy
and presence of kerosene in another carboy.

This witness received different articles vide forwarding
letter (Exh.1167/P.12559) the witness forwarded FSL
report in respect to 37 articles vide Exh. 1173/P.12571.
According to the report, article-Mark 15 white carboy,
article Mark-16-black carboy-Both reveals presence of

petrol.

Article-Mark 18- Plastic bottle reveals presence of acid
whereas the article Mark-17 empty carboy reveals presence
of petroleum hydrocarbons. The other articles referred in
the report (on page — 12577) did not reveal presence of
petroleum hydrocarbons or acid.

The witness thereafter further received forwarding letter
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dated 11.4.2002 (Exh. 1174/P. 12578) whereby different
samples of petrol, diesel obtained from petrol pump
(Hakimmiya Automobiles Petrol Pump and (H.M.&A. Patel
Petrol Pump). This letter also referred to the seizure of
three carboys (purporting to have been produced by the
accused), it contained kerosene.

e Exh. 1177 is the FSL report dated 23.4.2002 (P. 12586) and
conclusion is recorded in the said report (P.12590).

e This witness also received articles vide forwarding letter
dated 4.5.2002 (Exh. 1178/P.12591) which referred to 18
articles.

 The FSL report dated 17.5.2002 (Exh. 1181,. P. 12602)
describes different articles and conclusion on analysis (P.
12605) rules-out the presence of petroleum hydrocarbons
or remnants of plastic contained. However, one carboy
(Article-Mark-N) revealed presence of petrol hydrocarbons.

» This witness also received two articles vide forwarding
letter (Exh. 1182/P. 12606) recovered from injured
Lalanprasad Kishorilal Chorasiya on 7.5.2002. The FSL
report (Exh. 1185/P. 12609) revealed that both articles

were not having presence of petroleum hydrocarbons.

[2] The prosecution also relied on the evidence of

PW.240/Exh.1347 Mohindersingh Jegeram Dahiya-P.12982

However, the prosecution has also adduced evidence of Mohinder
Singh J. Dahiya (PW.240/Exh.1347/P.12982). This witness
inspected Coach S-6 on 1.5.2002 and submitted report on
17.05.2002. Exh. 1348-rough Notes prepared at the time of
inspection on 1.5.2002, Exh. 1349/P.13002 is the Inspection
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Report based on rough notes dated 17.05.2002.

This witness also carried-out demonstration by arranging Coach at
a place of offence near 'A' cabin on 3.5.2002 and details report
with Sketch (Exh. 1350/P. 13004) was submitted on 17.5.2002.
Thus, Exh. 1350 totally rules-out the prosecution version about
throwing of inflammable liquid from outside the coach as well as
from the doors of the coach S-6. The conclusion reached by the
witness Dr. M. J. Dahiya was suggesti8ve of pouring of
inflammable liquid from the Eastern side of door of the Coach S-6
and in the passage near Seat No. 72 from the container having

broad opening.

« This witness received communication dated 25" August,
2004, from the office of the Deputy Superintendent of
Police (Exh. 1353/P.13008). This witness had also received
communication of Railway dated 12.06.2002 along with
Exh. 1353.

» The witness vide communication dated 2.9.2004 forwarded
his answer to different queries to the Dy. S.P. (Exh.1354/P.
13012).

e Thereafter, this witness received further communication
from the office of Special Investigation Team dated
24.10.2008 (Exh. 1355/P.13015).

» This witness vide para-wise queries answered the queries
vide communication dated 7.11.2008 (Exh. 1356/P.13017)
along with Exh. 1357/P.13018). This communication refers

to answering of 22 queries.

o SIT vide Exh. 1355/P.13015 raised the Query No.6 which
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reads-

“6. Whether the incident of fire in Coach was happened

due to short-circuit ?”

The witness vide Exh. 1357 answered-P.13019- “No. FSL Team
examined this reason very thoroughly but there was no evidence
of short-circuit. Secondly, the train was stationery at the time of
fire and when the train is stationery, it remains on battery only.”
The reference to para-20 in cross-examination (P.12991) it is
clearly established that the witness had nothing in writing about
Officers of FSL examining Coach-S-6 from this aspect and in none
of the reports by any of the Officers of FSL it was revealed the
non-consideration of short-circuit during their examination. Thus,
the last report dated 2.9.2004 (Exh. 1354/P. 13012) there was no

reference of short-circuit.

[3] The prosecution has also examined PW.225/Exh.1150
Mukesh Nandkishor Joshi — P.12519.

This witness had visited Godhra on 3.5.2002, 2.7.2002 and

11.7.2002. The witness had submitted report (Exh.1151/P/
12526 and Exh. 1152/Exh. 12527).

 This witness had also produced report (Exh. 1154/P.
12530) in respect of 12 parcels received from the 1.O..

[4] The prosecution has also examined PW.226/Exh.1158
Satishchandra Ganpatram Khandelwal-P. 12535.
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» This witness had gone to Godhra in company of M.J.Dahiya
on 11.7.2002.
e This witness has produced report of sliding door (Exh.

1159/P.12544) dated 20/7/2002.

PART III-H

THEORY OF CONSPIRACY

[1] PW. 186/Exh.923Mustaq Ahmed Hussain P.12122
Mohammad Gobha-Hostile

¢ Statement on 22.2.2003 at Vadodara - Application dated
17.04.2008 to SIT (Exh.930) with affidavit in support.
» Statement before SIT on 26.6.2008.

[2] PW.189/Exh.941 Firozbhai Ibrahim Posti-P.12148
Hostile

« Statement on 18.2.2003. - He was panch witness to Panchnama
about the search at Aman Guest House on 4.9.2002 (Exh.942).

* Recovery of 7 Black carboys (10 Ltrs.) and Carboys-6(2 Ltrs.)

» Application along with affidavit on 18.4.2002 to SIT (Exh.945-
946).

» Statement before SIT on 26.6.2008.

[3] PW.196/Exh.978 Irfan Yakub Mitha — Hostile P.12180

» Statement recorded on 22.2.2003 about meeting on 26.2.2002 at
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Aman Guest House.

* Application dated 18.04.2008 to Sit (Exh.979) along with affidavit
(Exh. 980).

« Statement on 22.6.2008

[4] PW.232/Exh.1214Lliyas Hussain Mulla-Hostile P.12709

o Statement dt. 2.8.2002 and statement under Sec. 164 before
JMFC, Railway Court on 7.8.2002.

» Affidavit before Benarjee Commission in the year 2004 (Exh.
1215).

e Mark-1063/5 - Statement U/s 164 Cr.PC - P. 12763 dated
7.8.2002.

[5] PW.234/Exh.1220Anwar AbdulSattar Kalandar P.12743

» Statement on 24.7.2002

e Statement under Sec. 164 of Cr. P.C. 26.7.2002 before JMFC,
Railway, Godhra, Camp : Dakor )Exh. 1221/P.12755) (Exh. 1222
dated 26.7.2002)

e Preliminary questioning — P. 12759.

 PW-206/Exh.1060 Bhikhabhai Harmanbhai Bariya P.12308

» This witness is Hawker and supports the prosecution case.

« Statement recorded on 25.7.2002 and refers to the incident which

took place on 27.2.022. Not connected with conspiracy theory on
night of 26.02.2015.

PART III-1
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WITNESSES RELATING TO CONFESSIONAL STATEMENT OF
JABIRBIN YAMIN BEHRA AND STATEMENTS OF WITNESSES
RECORDED UNDER SEC.164 CR.P.C.

PW.207/Exh.1063 Ambalabhai Ranchhodbhai p.12323
Patel-JMFC (Railway) Godhra

. From June, 2002 to June 2004 recorded statements under Sec.164

of Cr.P.C.

[il  9/7/2002-recorded statement of Ajay Kanubhai Bariya
[ii] 26/7/2002-recorded statement of Anwar Abdul Sattar
Kalandar

[iii] 7/8/2002-recorded statement of Iliyas Hussain Mullla.

This witness recorded these statements under Sec.164 of Cr.P.C.,
without verifying the aspect about their status in the investigation
of crime and had not inquired about their position from I.0O.
However, the witness admitted that after the charge-sheet,
committal order came to be passed and in the that first charge-
sheet all three were not shown as witnesses and all the three
witnesses had not gone to Godhra Railway Police Station for
giving statements. However, after first charge-sheet and during
investigation their statements came to be recorded before the
Court Camping at Dahod, Anand and Dakor towns at a distance of

50 to 70 kms. after statements before the police.

PW.246/Exh.1467 Rajnikant Khodidas Parmar p-13307
Chief Judicial Magistrate, Godhra

[1] Confessional Statement of accused Jabirabin Yamin Behra
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22/1/2003-Accused Jabirabin Behra arrested.

23/1/2003 to 30/1/2003-accused remanded to police custody

28.02.2003-During custodial interrogation confessional statement,
videography was also done. (Evidence of PW.244/Eh.1406-Noel
Waller Parmar-P. 13129 and the aspect of videography-P.13180)
Sec.161 came to be amended by Act 5 of 2009 and the provision
for videography, statement came to be introduced w.e.f.
31./12.2009. Thus, on 28/01/2003 statutory provisions did not

provide for statement being recorded under videography.

29.01.2003-Accused Jabir was taken to JMFC (Railway) for
recording confession and accused was handed over to judicial
custody. However, JMFC (Railway) refused to request for
recording confession on the legal ground that he had no
jurisdiction. Mr. Noel Parmar on same day submitted application
to CJM Parmar for recording confessional statement of Jabir Bin
Yamin Behra, which was fixed for order. The learned CJM had
inquired about the names of other Police Officers accompanying
I.O. Noel Parmar through his Court staff and name of PSI S.B.

Patel came to his knowledge.

03.02.2003-the learned CJM, Parmar wrote yadi to Central
Prison, Vadodara to produce accused Jabir Bin Yamin Behra on
4/2/2003 at 11 AM before his Court at Godhra. This yadi
contained direction to hand-over custody to PSI S.B.Patel for

producing before Court of CJM.

04.02.2003-PSI S.B. Patel obtained custody of accused Jabir Bin
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Yamin Behra from Central Prison, Vadodara and produced him
before the Court of CJM, Godhra. Preliminary interrogation was
conducted and time of 24 hours for reflection was given after
recording preliminary questions and answers. A Yadi was written
to Central Prison, Vadodara for producing accused before the

Court of CJM, Godhra. (Report Exh.1468/P.13334).

[i]  This preliminary inquiry does not reflect the compliance of
Form No.35 under Rule-34 of Criminal Manual. There is no
recording about Chief Judicial Magistrate informing accused
Jabirabin Yamin Behra that he was CJM and he was recording his

confession in that capacity.

[ii] There is no searching inquiry of his Police custody before
putting accused in judicial custody. There is no inquiry about his
custody from Central Prison, Vadodara to his production before

this Court by PSI, S.B. Patel-Member of Investigation Team.

This inquiry was necessitated to verify whether the accused

was having any police influence during this custody.

Similarly, there is direction to send accused to Central
Prison, Vadodara with the custody of PSI S.B. Patel.

Note:-Thus, the accused Jabirabin Yamin Behra though
coming to Court from Central Prison, Vadodara from
Judicial custody, he was in police custody of PSI S.B. Patel

who was Team Member of the Investigating Team.

[iii] Similarly, on 5/2/2003 this accused was brought from

Central Prison, Vadodara before the Court of CJM, Godhra, after
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24 hours time of reflection. Here again custody was obtained from
Central Prison, Vadodara by PSI S.B.Patel. Thus, the accused was
in custody of PSI Patel-Member of Investigating Team and no
questioning about this custody of Police before recording
statement. Preliminary noting of examination on 4/2/2005 and
5/2/2005 does not reveal searching inquiry about influence of

police during this period.

[iv] Furthermore, there is no inquiry as to the purpose and
object of making confession on 4/2/2005 or 5/2/2005. Thus, the
non-compliance of Form No.35 and provisions of Sec.164 of
Cr.P.C. Clearly revealed that there is no sincere effort by CJM in
searching inquiry about the determination of voluntary nature of
the confessional statements. Thus, prima facie voluntary nature of

the confession is not established from the evidence of CJM.

[vl] According to charge (Para-12) accused Salim Haji Ibrahim
Badam alias Salim Panwala and the accused Abdul Razak
Mohammad Kurkur made three hawkers to board the running
train with instruction to stop the train by chain-pooling near 'A'
cabin and thereafter the accused Salim Panwala and the accused
Abdul Razzak Kurkur went on red colour M80 Moped with one

carboy containing petrol towards 'A' cabin.

However, according to confessional statement, after stone
pelting on train, the accused Saukat Lalu came and told to
follow him. Hasan Lalu, Mehboob Latika and accused
Jabirbin Yamin went behind Saukat Lalu and Saukat Lalu
entered the lane of Aman Guest House. There he saw

Razak, Iliyas Hussain and Mulla and Saukat Lalu had talked

Page 134 of 987

HC-NIC

Page 134 0f 987 Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

with them. Razak had given signal to them and Ajay Bariya
who was standing there was taken by Saukat by catching
hold of his hand to join and then they reached near the
place. At that time Razak Kurkur and Salim Panwala came
out from the room on back portion and at that time Imran
Sheru, Irfan Bhola and Saukat Lalu took-out carboys from
room of Razak and placed in tempi. Razak instructed to
take tempi behind 'A' cabin. Saukat Lalu abused Ajay Bariya
and took him in the tempi. When tempi was proceeding
towards Ali Masjid he saw on backside and notice that
Salim Panwala was driving M80 and Razak Kurkur was

sitting with carboy having face on opposite side.

Thus, according to confessional statement, Salim Panwala
and Razak Kurkur were at back portion of Aman Guest
House at the room of Razak Kurkur till loading of 7 carboys
in Tempi and Tempi being driven towards 'A' cabin in

pursuance to instruction of Razak Kurkur.

The charge (Page-13) reveals that 9 persons ran from the
Platform and reached the lane behind Aman Guest House in
signal falia and they loaded 8 carboys of 20 Ltrs. Capacity of
petrol and after loading the same in tempi rickshaw No.GJ-

6U-8074 went via Ali Masjid near 'A' cabin.

The charge further reveals that those persons reached the
Sabarmati Express Train Coach No.S-2 in furtherance of
common object carrying weapons and stated to break
windows glasses and tried to set fire to the coach from

outside. Thus, according to charge the accused Abdul Razak
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Kurkur and Salim Panwala thereafter reached Coach No.6
and poured the petrol from the carboy by climbing stairs of
the door of S-6 towards Engine side in broken window on
the side of toilet and the accused Salim Panwala had helped
pouring of the petrol from the carboy by giving lift at the
bottom of the carboy. (Para-15 of charge). However, though
the accused Jabirabin Yamin Behra has followed the
members of the alleged conspiracy and proceeded from the
side of S-2 to S-6 did not refer about this role played by

accused Salim Panwala and Razak Kurkur.

[vi] Similarly, the details of part played by different accused
near Coach no.S-6 as emerging from confessional statement, it is
clearly emerging that after reaching near Coach S-6, the carboys
were placed on the ground and the accused Mehboob Latika had
created holes by knife on carboys and thereafter cut the canvass
vestibules and had entered the place between Coach S-6 and S-7.
It is further claimed that sliding door between Coach S-6 and S-7
was closed and by kicks they broke open the door and thereafter
Saukat Lalu handed-over two carboys. At that time the accused
Jabir was having knife in his hand which he threw on the ground
and took two carboys handed-over by Saukat Lalu. Thereafter
Saukat Lalu also entered Coach S-6 from the side of vestibules
area. Saukat Lalu opened the door of Coach S-6 towards 'A' cabin
and from there the accused Imram Sheru, Rafiqg Bhatuk and

Saukat Lalu came inside with petrol carboys.

It is further revealed in confessional statement that the
accused Hasan Lalu and the accused Irfan Pataliya were

throwing (sprinkling) petrol from the broken window from
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outside. At that time they got down from off-side and
thereafter fire took place in the Coach S-6. This is the part
of confession as to coach S-6 being put in flame. However,
the confession does not reveal that place as to how S-6 was
put fire. It is revealed further in the confessional statement
that on next day he learnt that the accused Hasan Lalu had
thrown burning rag in the compartment and thereafter they

had started running here and there.
26/02/2003 - Additional Sessions Judge Mr. K.C.Kella by order
(Exh.1475) directed to CJM to record statements of witnesses

Ranjitsinh Jodhabhai Patel and Prabhatsinh Gulabsinh Patel under
Sec.164.

11/3/2003- The learned CJM, Godhra recorded statement of

Ranjitsinh Jodhabhai Patel (Exh.1470/P.13342).

12/3/2003-The learned CJM recorded statement of Prabhatsinh
Gulabbhai Patel (Exh.1471/P.13345).

PW.244/exh.1406 Noel Waller Parmar P.13129

-Refers to arrest of Jabirbin Yamin Behra-Para 16&17/Page13136;

-Para-63 & 64/Page 13173 Statements of Ajay and Sikandar

-Para-65/Page 13174-Statement of Sikandar

-Paras-72&73/Page 13178- Cross examination on aspects of
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confessional statement of accused Jabirbin Yahim Behra.

-Para-131/Page 13220-Letter (Exh.995) admittedly written by
Dy.S.P. Parmar to all Moulvis to produce persons involved and the

first name is that of Moulvi Hussain Umreji.

-Para-153/Page 13231-Moulvi Yakub Punjabi of Ali Masjid and his
direction involvement by witness Sikandar Shaikh Dy.S.P. Parmar
during investigation convicted about wrong involvement of Moulvi
Yakub Punjabi in view of his absence in India on or about
27/2/2002. Yet, no further statement of Sikandar and no T.I.

Parade.

-Para-184/Page 13225-No attempt to remove sliding door of

corridor and obtaining opinion of FSL.

Salient features emerging from cross-examination of Dy.S.P.
Noel Waller Parmar in respect of investigation:

[i] Para-81/Page-13184-Involevment of Harun Ahmed Hamid
Dao upto supplementary charge-sheet in col.2. Thereafter in 12
supplementary charge-sheet name of Harun Rashid Abdul Majid

Dao and then report to drop names of both persons.

[ii] Para-(83) 91/Page-13190-Learnt about use of Tempi and

instructed to seize Tempi for the first time on 9/7/2002.

[iii] Para-102/Page-13198-Statement of  Ranjitsinh and
Prabhatsinh on 22/2/2003 and U/s.164 of Cr.P.C. Thereafter.

[iv] Para-105/Page-13199-Anwar Bhobha and Bhikha's name
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revealed in chain pooling and not taken as accused.

[v] Para-107/Page 13200- Dummy persons in majority T.I.

Parade were from hawkers working at Railway Platform.

[vi] Para-110/Page-13202-Ismail Yusuf Changa or Ismail
Abdulmajid Chungi-no further steps.

[vii] Para-127/Page-13212-Constitution of SIT (Special
Investigation Team) by Supreme Court pendency of Special
Criminal Application No.1706/2005 by Sharifabibi w/o Moulvi

Abdul Sattar Bhagaliya for wrongful confinement of Moulvi

Bhagaliya.

PART III-J

COUNTER BY THE LEARNED DEFENCE COUNSEL ON THEORY OF

CONSPIRACY AS EMPHASIZED BY PROSECUTION BASED ON

CIRCUMSTANTIAL EVIDENCE:

Conspirac

Prosecution emphasis on circumstantial evidence to infer

conspiracy.

[i] Huge crowd of 1000 to 1500 persons collected near Signal
Falia duly armed with dangerous weapons like swords, spears,

pipes, etc.

[ii] The evidence of passengers also discloses use of

inflammable material and acid by members of the crowd.
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[iii] Exh.85-Panchnama of Scene of offence corroborates the use
of inflammable material [Muddamal Articles-1 to 21]. Some of
the articles revealed presence of petroleum hydrocarbons. Thus,

the articles-1 to 21 supports evidence of victims — passengers.

[iv] The panchnama of S/6 [Exh.86] also referred to seizure of
Article-22 to 34 and two more articles found on 03.03.2002.
Articles-22 to 34 are forming part of debris collected from nine

compartments of S/6.

Thus, these circumstances established that from the very
beginning the investigation was on line of the use of inflammable
liquid. FSL report substantiates the claim of passengers and other

witnesses.

[v] Similarly, discovery panchnama of carboy on 17.04.2002,
sealing of two petrol pumps on 27.02.2002, statements of Ranjit
Jodha Patel and Prabhatsinh Patel revealed sale of huge quantity
of petrol on 26.02.2002 in 7 carboys of 20 liters capacity.

[vi] Heavy damage in compartments 5 to 9 of S/6 reflect the

huge quantity of petrol.

[vii] Evidence of Ajay Kanubhai Baria reveals carrying carboys of
petrol in tempi from Aman Guest House to the back of "A' cabin
near Masjid and removal of carboys from tempi to the place near

"A' cabin where train has stopped.

[viii] His evidence coupled with evidence of Sikander reveals

cutting of vestibules of S/7 and forceful opening of sliding door of
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S/6 and thereafter three accused entering coach S/6 from the area

near toilet after seat No.72 and opening the on-side door.

[ix] His evidence further reveals entry of two other accused
persons with carboys and pouring of huge quantity of petrol in the

coach S/6.

[x] His evidence further discloses one accused pouring petrol
from the window and thereafter throwing of burning rags inside

the coach.

From these circumstances the prosecution wants to infer

conspiracy hatched by the accused.

[2] The prosecution evidence about meeting of some of the accused
on the night of 26.02.2002 and purchase of petrol of huge quantity is
based on confessional statement of accused Jabir [Exh.1469 page-
13335] and two accused persons viz. Ranjitsinh Jodhabhai Patel
[Exh.1470 - statement u/s. 164 recorded on 11.03.2003] and
Prabhatsing Gulabsing Patel [Exh.1471 statement u/s.164 recorded on
12.03.2003]. Both these witnesses in their earlier statements recorded
on 10.04.2002 did not accept the prosecution case of selling loose petrol

on the night of 26.02.2002.

Thus, the confessional statement of accused Jabir Bin Yamin Behra
[Exh.1469 recorded on 05.02.2003] is the only evidence of the meeting
alleged to have been held on night of 26.02.2002 at Aman Guest House.

[3] Thus, except retracted confessional statement of accused Jabir

Biryamin Behra, which prima facie does not appear to be voluntary and
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hence inadmissible, then there is no evidence of meeting of minds prior
to the arrival of Sabarmati Express Train at Godhra Railway Station at

about 7:43 am.

[i] No prosecution evidence to show that any of the
conspirators, as alleged, to be present on night of 26.02.2002
were at Railway Station, at the time of arrival of train at Godhra

Railway Station.

[ii] Similarly, no movement till departure of train at 7:48 am
from Godhra Railway Station, when chain pulling took place in 3

or 4 coaches in view of some passengers could not board the train.

[iii] An event of misbehaviour with hawker at railway station as
well as misconduct with Muslim lady, pelting of stone began and
after police action, the persons dispersed and the train started

again.

[4] The prosecution evidence as to stoppage of train near 'A' cabin
and cause for such stoppage is not consistent and conclusive. However,
droppage of pressure is clearly reported and no evidence about resetting

is forthcoming.

Thus, the prosecution claim about second chain pulling in view of
conspiracy is not substantiated from the evidence. If the second
stoppage was not due to chain pulling then no action by members of
unlawful assembly after train left railway station on resetting of chain

pulling in three compartments improbabilized the theory of conspiracy.

[5] The evidence of Ajay Kanubhai Bariya and retracted confessional

Page 142 of 987

HC-NIC

Page 142 0of 987  Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

statement of Jabir Binyamin Behra, the members of conspiracy
proceeding towards back portion of Aman Guest House after first chain
pulling and restarting of the train render the version of witnesses highly

unnatural and improbable.

[6] There is no reliable material emerging from the prosecution
evidence about such conduct of accused of going on backside of Aman
Guest House lifting 7 carboys and placing them in tempi and thereafter
leaving the place with 7 to 8 persons, reveal improbability of the

pI‘OSECUtiOI‘l case.

[71 The charge of conspiracy clearly contemplates meeting of minds
and reaching an agreement to do an illegal act. This presupposes that
even if act is not committed, the agreement itself would be an
independent offence. Such formation of agreement is absolutely
essential before act is put into action. For entering such agreement there
is no other evidence expect the retracted confessional involuntary
statement of Jabir Binyamin Behra. If that evidence is inadmissible as
submitted by defence, then there is no evidence about meeting of minds
and reaching to an agreement to do an illegal act, viz. to put coaches of

Sabarmati Express train on fire.

[8] The evidence which have taken place after stoppage of train on
second time can also be the outcome of acts perpetrated by members of
unlawful assembly. Thus, the subsequent events which can be
attributable to the acts of members of unlawful assembly then, it does
not necessarily reveal the act being committed in pursuance to any
agreement between the conspirators. Thus, the subsequent events
cannot be pressed into service for inferring the acts being done by

members of the crowd as part of any conspiracy previously hatched.
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Documents admitted under Section 294 of Cr.P.C.

The prosecution has heavily relied on Exh.990 and Exh.1008. The
provisions of Section 294 of Cr.P.C. clearly show that “no formal
proof of certain documents”. Thus, it dispenses with proving of

documents as required by the provisions of Indian Evidence Act.

However, this provision does not exclude the operation of the
provisions of Indian Evidence Act and the Code of Criminal
Procedure. Exh.1008 [Page-12230] is a document dated
19.09.2005 in response to the communication from the
Investigating Officer to the Railway authority about ACP. This
document itself reflects that it was an answer to the queries
forwarded by the Investigating Officer seeking details. Thus, it is
document coming into existence in answer to queries of I.O.
during the course of Investigation. This would clearly reflect that
had the Investigating Officer contacted the concerned person and
recorded his statement on those aspects, it would have been a
statement under Section 161 of Cr.P.C. Merely because it is a
correspondence in pursuance to query of the 1.O., during the
course of investigation will not change the nature of that
document. That document being received by the 1.O. during the
course of investigation would be amounting to a statement
U/s.162 of Cr.P.C. When such document is produced for
consideration before the Court it does not become the substantive
evidence. The provisions of the Evidence Act or any other
corresponding provision as to admissibility in evidence will
definitely be attracted. The provisions of sections 135 and 136 of

the Evidence Act clearly contemplates that the Court has to decide
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as to admissibility of evidence tendered by the party. Thus,
relevance and admissibility would be governed by the provisions of
section 136 of the Evidence Act and if document is inadmissible in
evidence will not be taken into consideration even if it is admitted

document U/s.294 of Code.

Similarly, if the document contains material which can be
considered as hearsay, then the same being not direct evidence
will not have evidentiary value. Thus, the reliance on Exh.990 and
Exh.1008 as well as other admitted documents under section 294
of Code would be governed by the rule of evidence and mere
admission of such documents which are not admissible cannot be

used for the same purpose.

Malay Kumar Ganguli Vs. Sukumar Mukherjee & ors.
(AIR2010SC-1162)
0. In Paras-46, 47 and 49, Their Lordships of the Hon'ble

Supreme Court of India took the view-

"49. The document which is otherwise inadmissible
cannot be taken in evidence only because no
objection to the admissibility thereof was taken. In a
criminal case, subject of course, to the shifting of
burden depending upon the statutes and/or the
decisions of the superior courts, the right of an
accused is protected in terms of Article-21 of the
Constitution of India."

Exh.1008 being in answer to communication from Police Officer
the same would be hit by the provisions of section 162 of the Code
and such statements are not admissible in evidence. Their

Lordships of the Hon'ble Supreme Court in the matter of Kali Ram
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Vs. State of H.P. (AIR 1973 SC -2273) clearly held -

"The prohibition contained in the section relates to
all statements made during the course of an
investigation. In the instant case the letter which was
addressed by the constable to the Station House
Officer was in the nature of narration of what he had
been told by the accused. Such a letter would
constitute statement for the purpose of section 162 of
the Code of Criminal Procedure. The prohibition
relating to the use of a statement made to a Police
Officer during the course of an investigation cannot
be set at naught by the Police Officer not himself
recording the statement of a person but having it in
the form of a communication addressed by the person
concerned to the Police Officer. If a statement
made by a person to police officer in the course of an
investigation is inadmissible, except for the purpose
mentioned in Sec. 162, the same would be true and a
letter containing narration of facts addressed by a
person to a police officer during the course of an
investigation. It is not permissible to circumvent
the prohibition contained in Sec. 162 by the
Investigating Officer obtaining a written statement
of a person instead of the Investigating Officer
himself recording that statement."

Constitution of Special Investigation Team under the orders of
the Hon'ble Supreme Court:

PW.245/Exh.1457 Jasvantkumar Ramjibhai Mothaliva P.1326

[i] 12-5-2008 - Took over investigation from Dy.S.P., H.C.

Pathak with Case Diaries from 1 to 924.

[ii] Studied papers of investigation carried out till May, 2008.

[iii] Recorded statements of 88 witnesses on different dates and
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[iv]

[V]

[vi]

got the same verified by Supervising Officer.

24-10-2008 - Wrote letter to the Director, FSL, Gandhinagar

seeking clarification on 21 issues/points.

After 5 to 6 days of letter dated 24.10.2008 telephoned
Mr.Dahiya, Deputy Director, FSL on Query No.22.

On 7-11-2008 - Mr.Dahiya replied to a letter dated
24/10/2008. (Page. 13267 / Para-11).

[vii] Did not interrogate any employee of Fire-brigade to ascertain

the cause of fire in Coach S/6 as it was not considered to be
necessary. Similarly, did not interrogate Electrical Engineer

of Railway department.

[viii] Had examined Mr.Ashish Khaitan of Tahelka Magazine in

[ix]

respect of sting operation relating to witness (i) Mr. Kakul
Pathak, (2) Mr. Murlidhar Mulchandani, (3) Mr. Ranjit
Jodha (Page-12368/Paras.14 and 15). The videos of sting
operation was seen by him and the same was seized, clearly
admitted that he did not record statements of (1) Mr. Kakul
Pathak and (2) Mr. Ranjit Jodha in respect to sting
operation though claims to have recorded statement of

Murlidhar Mulchandani, but does not recollect the date.

Did not obtain any legal opinion about the sting operation

carried-out by Ashish Khaitan.

11.02.2009 - Mr. Raghavan, Chairman of SIT had
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[x]

[xi]

submitted joint report in respect to cases before the

Supreme Court.

01.05.2009 - Supreme Court had issued further direction.
The report was not submitted before the concerned POTA
Court before 11.02.2009, but had produced list of 88

witnesses examined by SIT.

10.11.2008 - Recorded statement of Sikandar Mamad
Siddiq Shaikh and got clarification about his earlier
statements before police as well as before Magistrate in
respect: to Moulvi Yakub Punjabi, but did not inquire
further about the person who was referred by Sikander.

(Page-12374/Para-24).

[xii] Page-13275/Para-26: Inquired about the accused Firozkhan

[xiii]

[xiv]

Zafarkhan Pathan and verified his claim about his presence
on duty in M/s.Kothi Steel Ltd., by recording statement of
Managing Director Firdausbhai Kothi. But no further

action qua accused Firozkhan Zafarkhan Pathan.

Page 13277/para 30: Investigation in respect to accused

Abdul Rehman Yusuf Dhantiya.

Page-13278/Para-32 : Recording of statements U/s.164 by

threatening and pressure and witness lliyas Mulla and
Anwar Kalander were interrogated on this aspect by
witness. Their statements were not produced before the
Court as the same were in respect to the application

received by SIT.
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Thus, the investigation by SIT clearly reflects perfunctory
nature of investigation and there is no attempt to find-out
the truth, more particularly in respect to statements Under
Sec. 164 Code and Sting Operation. The detailed
investigation in respect to sting operation if established the
same to be genuine, then obviously it casts reflection on the

nature of investigation carried-out by Noel Parmar.

9. That Mr. A.D. Shah, the learned senior counsel for the defence
and appellants convicts in the context of charge of conspiracy relied on
relevant prosecution witnesses and exhibits. As the charge framed by
the learned trial Judge is already produced in earlier part of this

judgment, it is not reproduced here to avoid repetition.

[II] Evidence of Relevant Witnesses:

[1] Evidence as to hatching of conspiracy on 26/2/2002 -

Confessional statement of accused Jabir Bin Yamin-Exh. 1469-
original confessional statement (5/2/2003) proved by Rajnikant
Khodihad  Parmar, Chief Judicial Magistrate, Godhra
(PW.246/Exh.1467).

PW.224/Exh.1139 Ranjitsinh Jodhabhai Patel
Exh. 1470 - Statement U/s. 164 of Ranjitsinh.
PW.231/Exh.1306 Prabhatsinh Gulabsinh Patel
Exh.1471 Statement U/s. 164 of Prabhatsinh
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PW.192/Exh. 960 Riyasuddin Amiruddin Pthan - Hostile.
PW.232/Exh. 1214 Ilivas Hussain Mulla — Hostile
PW.234/Exh.1046 Noel Volar Parmar -

[i] Accd. Jabir Bin Yamin Behra arrested on 22/1/2003 and on
remand in Police Custody upto 30/1/2003.

[ii] 28/1/2003 the accused Jabir Bin Yamin expressed is
willingness to confess the crime after custodial interrogation of 5
days. His police statement was recorded on 28/1/2003 and the
same video-graphed by Police Officer and the accused was

thereafter forwarded to JMFC on 29/1/2003.

[iii] The accused was sent to judicial custody and was at Central

Prison, Vadodara.

[iv] Chief Judicial Magistrate, Godhra by intimation to the
Jailor, Vadodara (Exh.1468). Summoned the accused on
4/2/2003 and his custody was obtained by PSI S.P. Patel who was
associated with the investigation. Similarly, after preliminary
statement on 4/2/2003 accused was sent to central prison, Baroda

with PSI S.P. Patel.

PW.236/Exh. 1231 Ajaykumar Kanubhai Bariya-

PW.237/Exh.1252 Sikandar Md. Siddiki Shaikh

PW.186/Exh.923 Mustaq Ahmedhussain Mohammad -
Hostile.
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What transpired on 27" at Godhra Railway Station -

First version as mentioned in the FIR :

[A] PW. 228/Exh.1189 Rajendrarao Raghunathrao Jadav -

Engine Driver — Complainant.

[i] His evidence and FIR disclosed, Sabarmati Express Train
reached Godhra Railway Station at about 7.43 a.m. at the

platform no.1.

[ii] At 7.45 a.m. on signal being given, the train had started for

Vadodara and 4/5 coaches crossed from the platform.

[iii] At 7.47 a.m. there was chain-pulling and it revealed that the
Coach No0.83101, 5343, 51263 and 88238 reported chain-pulling
and the same was reported to the Station Master. Coach no.S-6
was having No0.93498 and thus there was no chain-pulling from
that coach. After arranging chain-pulling even train started. When
the train reached and engine crossed ‘A’; Cabin, there was
stoppage of train (suspected to be chain-pulling, but subsequently
revealed that it was due to droppage of pressure and not due to

pulling of chain.)

[iv] Near ‘A’ cabin from the platform side, a crowd of about 900
to 1000 started stones and Coach no.S-6 was put on fire by the
crowd and S.S. had contacted Godhra Police and Fire Brigade. The
police arrive and resorted to disperse the crowd by use of Teargas
Cell and Lathi charge, but the crowd did not disperse and hence

police resorted to firing. After initial stoppage fire-brigade reached
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the place and extinguished the fire. However, the entire Coach S-6
was burnt and dead bodies were lying in the coach. Similarly,
some of the passengers had sustained injuries due to pelting of

stones and fire while escaping from the coach.

[B] PW.131/Exh.760 Mukesh Raghuvirprasad Pancholi
Asst. Driver.
[C] PW.111/Exh.712 Fatehsinh Dhabsinh Solanki.

- Points made at Railway Yard.

[D] PW.126/Exh.742 Harimohan Fulsinh Meena
- Dy. Asst. Station Master.

[E] PW.127/Exh.744 Rajendraparasad Misrilal Meena
- Asst. Station Master on duty at ‘A’
Cabin.

[F] PW.135/Exh.777 Satyanarayan Panchuram Verma
- Railway Guard.

Submissions on most important aspects of the case

[i] The so-called conspirators did not go to back of Aman Guest
House, where 7 plastic carboys filled with petrol had been
unloaded in the room of Abdul Razak Kurkur till starting of the

train after first chain-pulling.

[ii] Sabarmati Express all coaches were occupied by majority of
Kar Sevaks, over and above passengers having their reservations.
Though the Kar Sevaks were not having reservations from
Ayodhya to Ahmedabad and onward journey, had occupied seats

and passages in different coaches including reserves seats.
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[iii] The Coaches S-6 and S-7 were over-crowded and though
each coach had capacity of 72 seats for passengers, there were
more than 150 occupants in these coaches. Thus, presence of Kar
Sevaks in all the coaches negatives the aspect of conspiracy to
burn Coach S-6. The evidence revealed that Coach S-6 was having
200 to 250 passengers and even toilet area of Coach S-7 and
Coach S-6 were occupied by the passengers as well as placing of

food-grains packages near the sliding door.

[iv] The fact that the conspiring accused went to back portion of
Aman Guest House and loaded 7 carboys in a loading rickshaw
after the train started second time after first chain-pulling and
stoppage of train which was not due to pulling of chain but due to
droppage of pressure, renders theory of conspiracy to burn S-6

highly unnatural and improbable.

[v] Similarly, sale of 140 Itrs. of petrol came to surface for the
first time on 23/2/2003 and substantiated in the statement U/s.
Cr.P.C. on 11/3/2003. The earliest version in April, 2002 did not
substantiate the theory of sale of 140 Itrs. of petrol on 26/2/2002.

[i] The evidence of prosecution witnesses clearly reveal that
Coach No.S/6 was having more than 150 to 200 passengers and
even movement was very difficult in view of congestion. Some of
passengers started proceeding towards toilet on commencement of
pelting of stones on Coach S/6. They noticed smoke in the coach

and when they came from right side of the coach they saw fire.

Evidence of :
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(1) PW.81/Exh.625 Poojaben Bahadursinh — P.11084
(2) PW.88/Exh.625 Shantibhai Shankerbhai — P.11143

[ii] Some of the passengers were using their luggage for
covering windows of S/6 to protect them from pelting of stones.
They saw throwing of burning rags and fire on seat and luggage in
coach S/6 and they first witnessed heavy smoke resulting into
burning sensation in eyes and difficulty in breathing which
forced them to come-out from right side door and thereafter

fire was seen.

[1] PW.77/Exh.614 Rajendrasingh Ramfersinh -P.11059
[2] PW.78/Exh.615 Raju Krupashanker Pandey -P.11066
[3] PW.80/Exh.621 Gyanprakash Lalanprasad

Chorasia — -P.11078
[4] PW.84/Exh.634 Hetalben Babubhai Patel -P.11108
[5] PW.87/Exh.641 Maheshbhai Jayantibhai Patel -P.11136
[6] PW.95/Exh.663 Vandanaben Rajendra

Ramfersinh -P.11176
[7] PW.96/Exh.666 Satishkumar Ravindra Mishra -P.11183
[8] PW.107/Exh.609 Purshottam Gordhan Patel -P.11253
[9] PW.113/Exh.715 Radheshyam Ramchandra -P.11297
[10] PW.114/Exh.719 Subhashchandra Ramchandra

Mishra -P.11304
[11] PW.119/Exh.729 Punamkumari Sunilkumar

Tiwari -P.11336

Note: The evidence of these witnesses rules-out prosecution
theory propounded through the confessional statement of accused

Jabir Bin Yamin Behra, PW.236 Ajay Kanubhai Bariya and PW.232
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Sikandar Mohammad Siddiq Shaikh as to some of the accused
entered Coach S/6 by forcible opening of sliding door after cutting
canvass vestibules between Coach-S/6 and S/7 and thereafter

pouring petrol from plastic carboys.

[ii] The evidence of prosecution witnesses also clearly
establishes that the door between Coach S/6 and S/7 were closed
by them due to cold wind. Their evidence also discloses that
though they had reservations, they could not get their Seats due to
presence Kar Sevaks and they had to place their suit-cases and

food-grains bags near toilet area.

[1] PW.99/Exh.676 Prakash Harilal Taili -P.11209
[2] PW.102/Exh.680 Rampal Jigilal Gupta -P.11224
[3] PW.103/Exh.681 Somnath Sitaram Kahar -P.11231
[4] PW.79/Exh.619 Amarkumar Jamnaprasad Tiwari-P.11070
[5] PW.82/Exh.627 Virpal Chhedilal Pal -P.11092
[6] PW.86/Exh.638 Hariprasad Maniram Joshi -P.11130

Confessional Statement of accused Jabir Bin Yamin Behra:

Relevant Dates:
22/1/2003 The accused Jabir Bin Yamin Behra was arrested.
23/1/2003

to

30/1/2003 The accused Jabir was remanded to Police Custody.
28/1/2003  Accd. Jabir expressed his willingness to confess the crime.

The 1.0. Noel Parmar (PW.244/Exh.1406-P.13129) recorded confessional

statement under videography.
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CAV JUDGMENT

The accused was produced before JMFC, Godhra with
report for recording statement U/s. 164 Cr.P.C. However,
1d. JMFC expressed his inability to record such confessional
statement, having no jurisdiction, CJM was required to be
contacted. Thus the accused was required to be sent to

judicial custody.

Report / letter (Exh.1468 / P.13334) was submitted to
Chief Judicial Magistrate, Godhra for recording
confessional statement of accused Jabir CJM directed the
Jail Authorities to produce accused Jabir for recording

confessional statement on 5/2/2003.

PSI, S.B. Patel (PW.243/Exh.1393/P. 13111) had gone to

Central Prison, Vadodara and obtained custody to produce the accused

Jabir before the 1d. CJM, Godhra who recorded preliminary
statement of accused Jabir and sent back to Central Prison,

Vadodara, with PSI, S.B.  Patel.

05/02/2003 Accd. Jabir was obtained in custody by PSI Patel from

POINTS:

Central Prison, Vadodara and produced before 1d. CJM Mr.
R.K. Parmar (PW.246 / Exh.1467 / P.13307) for recording
confessional statement. Thus confessional statement

(Exh.1469) came to be recorded on 5/2/2003.

[1] The recording of confessional statement by the I.O. U/s. 161

under Videography was contrary to the provisions of Sec. 161.

[2] The aspect of Video recording of confession by Police
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Officer Noel Parmar was kept secret and not brought to the notice

of the chief Judicial Magistrate.

[3]1 The Chief Judicial Magistrate handed-over report-letter
(Exh.1468) to the PSI S.B. Patel who was associated with the
investigation of the case. Thus, the accused who was in judicial
custody was for temporary period before recording of confession
was in police custody. Even after preliminary statement, the
accused Jabir was not kept in judicial custody at Godhra Sub-Jail,
but was sent back to Central Prison, Vadodara in custody of PSI
S.B. Patel. Same procedure was followed on 5/2/2003 and thus
the custody of Accd. Jabir before recording of confessional
Statement (Exh.1469) on 5/2/2003 was soon after the police

custody.

[4] The evidence of Chief Judicial Magistrate R.K. Parmar
(PW.246/Exh.1467/P.13307) clearly revealed that the CJM was
not aware about the provisions of guidelines as to recording of
confessional statement as mentioned in Criminal Manual and thus,
the confessional statement was not recorded in compliance with
the provisions of the guidelines mentioned in Criminal Manual.
The evidence of CJM further discloses that this was first recording
of confessional statement and he had no idea of the safeguards to
be observed for recording of confessional statement. The non-
compliance of some of the provisions on consideration of cross-
examination of CJM, it clearly establishes that the statement

cannot be considered to be voluntary.

The accused Jabir was hardly aged about 20 years and after

custodial interrogation of 5 days, his confessional statement came
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to be recorded by the 1.O. Noel Parmar under videography and
though the accused was in police custody upto 30/1/2003, he was
forwarded to JMFC, Godhra, Camping at Dahod on 29/1/2003 for
recording confessional statement U/s. 164. The Chief Judicial
Magistrate was duty bound to see that the accused was in judicial
custody was not directly or indirectly placed in Police Custody and
yet by letter dated 4/2/2003 (Exh.1467) directed the Jail
Authorities to hand-over the custody of accused Jabir to PSI S.B.

Patel who was associated with the investigation.

[5] Thus, evidence of Investigating Officer Noel Parmar
(relevant Paragraphs-16, 17 and 72) clearly established flagrant
violation of the provisions of Sec. 161 and 163 of Cr.P.C.
Recording of statement under videography was not permissible
and he was not aware about the provisions of recording of
confessional statement as emerging in Criminal Manual. Mr. Noel
Parmar categorically admitted that from the time of joining service
in 1966 to 28/1/2003 he had no occasion to read Criminal
Manual (last six lines of Para-72). Further, Mr. Noel Parmar had
instructed Railway PSI S.B. Patel to take accused Jabir Bin Yamin

Behra on the relevant dates before the Magistrate.

[6] Similarly, the evidence of Chief Judicial Magistrate
Rajnikant Khodidas Parmar, clearly establishes that he had never
an occasion to refer to the Criminal Manual guidelines, more
particularly Para-34(ii) and (iii) as well as (ix). Similarly, not
being aware of Form No.35 provided under Criminal Manual also

reflect the violation of necessary precautions.

Furthermore, the evidence of Chief Judicial Magistrate
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clearly discloses that after recording confessional statement, the
same was placed in a cover and the said cover was sealed in his
presence immediately thereafter. It was also clearly admitted by
Chief Judicial Magistrate that no Xerox copy of the said
confessional statement was taken-out before placing it in a cover
and sealing the same. Similarly, neither Noel Parmar nor PSI S.B.
Patel were in the Court room, and no Yadi was given for getting
the copy of the Statement. Similarly, no copy of confessional
statement was handed-over to Mr. Noel Parmar. The sealed cover
was forwarded to JMFC, Railway and not to the Court6 of
Sessions. Further admission reveals non-compliance of Clauses-7

and 9 of second part of Form No.35 on 5/2/2003.

Shocking and surprising, is the revelation by the I1.0. Noel
Parmar (para-73) about his obtaining copy of confessional
statement from the Court during 5 p.m. to 6 p.m. on 5/2/2003
and discussion about the same amongst Superior Officers on that
day. This factual background emerging from the evidence of
investigating agency and Chief Judicial Magistrate makes the
confessional statement to be of suspicious nature and at least not

free and true one.

[7]1 The contents of the confessional statement run counter to
the main prosecution evidence of passengers occupying Coach-S/6
and Coach-S/7. When the direct evidence of passengers falsifies
the contents of confessional statement on touch stone of
probabilities, the same cannot be considered as trustworthy and
true one. Thus, the confessional statement is not only involuntary,
but also untruthful and cannot inspire any confidence. The same

cannot be pressed into service by prosecution to substantiate the
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charges against the accused.

Scientific Evidence — Reports of Forensic Science Laboratory:

[1] The evidence of Investigating agency, more particularly, evidence
of PSI Mohbatsinh Jawansinh Zala (PW.230/Exh.1196/P.12634) and
Dy. S.P. Bhasker Ramdas Simpi (PW.238/Exh.1262/P.12876) clearly
revealed that on 27/2/2002 or 28/2/2002 no Officer from Forensic
Science Laboratory was summoned to examine Coaches -S/2, S/4, S/6
and S/7. The prosecution evidence clearly reveals that the Officers of
FSL were summoned for the first time on 1/5/2002. Thereafter, Officers
of FSL were summoned on 3/5/2002, 2/7/2002, 11/7/2002 and
15/7/2002.

[2] The prosecution examined two photographers to prove photos
taken at the place of incident. The Photographer Jitendrakumar
Chimanlal Patel (PW.245/Exh.794/P.11598) is examined to prove
photos taken on 11-7-2003 under guidance of FSL Officer, Khandelwal.
Similarly, Photographer Shardul Bhalchandra Gajjar (PW.205 /
Exh.1047 / P.122305) clearly establishes about his taking photographs
on 27/2/2002 at the scene of offence when Coach No.S-6 was in flame.
12 photographs (Exh. 1048 to 1059) surprisingly and shockingly were

not forwarded to FSL by the Investigating agency.

The investigating agency has drawn Panchnama (Exh.85) on
27/2/2002. Another Panchnama (Exh.86) was drawn on 28/2/2002 to
collect samples from Coach S/6. Surprisingly both the Panchnama are

silent about presence of smell of petrol.

The Scientific  Officer Mukesh  Nandshanker Joshi
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(PW.225/Exh.1150/ P.12519) visited Godhra on 3/5/200, 27/2/2002
and 11/7/2002 to inspect Coach-S/6. This witness also visited
Ahmedabad Railway Station on 15/7/2002 to examine coaches S/2 and
S/7.

The evidence of Assistant Director of FSL, namely,
Satishchandra Ganpatram Khandelwal (PW-226 / Exh.1158 / P.12535)
refers to his visit to Godhra on 11/7/2002 and photographer
Jitendrakumar Patel taking 15 photographs (Black & White) and

examination was in respect of sliding door of Coach No.S/6 and S/5.

The prosecution also examined Mohindersingh J. Dahiya
(PW.240/ Exh.1347/P.12982) in respect to examination of Coach
No.S/6 on 1/5/2002. This witness claims to have prepared rough notes
about the detailed inspection of coaches on 1/5/2002 1/5/2002 and on
the basis of which report came to be submitted on 17/5/2002. Rough
notes (Exh.1348) and Inspection Report (Exh.1349). This witness also
carried-out demonstration by arranging Coach at the place of Offence
near ‘A’ Cabin on 3/5/2002 and the detailed report with sketch (Exh.
1350) was submitted on 17/5/2002.

Thus, after 15/7/2002 no further Scientific examination came to
be conducted, but the I.O. Noel Parmar raised certain questions on
25/8/2004 by letter (Exh.1353). The witness had forwarded clarification
in respect to the queries by letter dated 2/9/2004 (Exh.1354). The
Report (Exh.1349) clearly reveals:

[i] All windows of Coach were closed at the time when fire

took place.
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[ii] No symptoms or signs of use of highly corrosive substance

like acid.

[iii] The windows situate on Southern side of the Coach having
stone broken iron bar did not appear to be damaged by force from
outside and no instrument for bending the iron bar appears to
have been used. The attempt to break iron bar appears to have
been by use of force from inside and damage to other iron bars

was result of heat effecting welded portion.

[iv] The glass windows of Southern side were damaged due to
pelting of stones whereas glass windows on Northern side [S/7

side] were damaged due to heat generated from fire.

Similarly, demonstration done on 3/5/2007 and Report (Exh.
1350) deals with the possibility of throwing of inflammable liquid from
buckets or carboys inside the coach being not feasible and possible.
Similarly, attempting of throwing of inflammable liquid from a block of
grid having 3ft height at a distance of 14 ft. did not reveal the feasibility
of such attempt. Furthermore, this attempt revealed that majority of
liquid fell outside near the railway track. This report clearly revealed
that no inflammable material came to be thrown inside the coach, either

from windows or door from outside.

This report further revealed about the pouring of water from
bucket type wide opening container from Eastern side [plotform side]
door and passage required 60 Itrs. of water for covering the majority
portion of the coach. However, the water poured in this fashion went
towards Western side and did not come out from opened doors and did

not travel upto latrine area. This demonstration of requirement of 60 ltrs
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of water is devoid of merits, more particularly when the ground reality
of Coach S-6 being overcrowded by 150 to 200 persons with their
luggage has not been taken into consideration. Considering the presence
of passengers and their luggage, it is too much t believe that 140 liters of

petrol, as claimed by the prosecution could have been poured.

[3] The oral evidence of passengers of Coach S/6 and S/7 clearly
revealed that numbers of persons were occupying the open place
between two toilets and passage near two doors on Eastern side of
Coach S/6. These witnesses also claimed that the sliding door on Eastern
side of S/6 was closed and they had seen smoke and fire in Coach S/6.
Thus, the claim of prosecution by placing reliance on the confessional
statement of accused Jabir Bin Yamin Behra and Ajay Kanubhai Baria as
well as Sikandar as to tearing of canvass vestibules by use of knife and
opening the sliding door of Coach S/6 by use of force and thereafter
pouring petrol from plastic carboys could not have been permitted or

tolerated by Kar Sevaks and other passengers occupying Coach S/6.

The Inspection of Coach S/6 on 11/7/2002 clearly establishes
the first attempted step to substantiate the prosecution version about
tearing of canvass vestibules and opening of sliding door on Eastern
side of S/6 after recording statement of Ajay Kanubhai Bariya.
Surprisingly upto 2/7/2002 the Officers of FSL Team did not consider of
examination of sliding door. It is only after statement of Ajay Kanubhai
Bariya recorded on 4/7/2002 and 5/7/2002 and volunteered statement
U/s. 164 Cr.P.C. being given by Ajay Kanubahi Bariya before Judicial
magistrate on 9/7/2002 that Noel Parmar calls upon Officers of FSL by
Fax message to examine Coach S/6 on 10/7/2002. Thus, the damage to
sliding door came to be noticed on 11/7/2002 after recording of
Statements of Ajay Kanubhai Bariya on 4%, 5" and 9™ July, 2002.
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However, this forcible opening of sliding door of S/6 on Eastern side
is not substantiated at all by any of the passengers including Kar

Sevaks occupying Coach S/6.

Evidence — Lie Detection Test:

1 The prosecution is also relying on the evidence of
PW.239/Exh.1263. Amita Dipeshkumar Shukla — Page.12882. It is the
case of the prosecution that this witness is Officer of FSL and
Investigating Officer had forwarded names of 5 accused for conducting

lie detection test. The names of 5 accused -

[i]  Abdul Razak Dhantiya

[ii] Haji Bilal

[iii] Kasim Abdul Sattar alias Kasim Biriyani
[iv] Irfan Siraz Pada

[v] Anwar Ahmed Menda.

The accused Abdul Razak Dhantiya and accused Haji Bilal had
undergone lie detection test on 21* May, 2002 whereas the accused
Kasim Abdul Sattar alias Kasim Biriyani, Irfan Siraz Pada and Anwar

Menda had undergone lie detection test on 22/5/2002.

2 The prosecution has produced Exh. 1270 to 1282 — Pages

12903 to 12924 in respect to questionnaire, consent letters and answers.
As regards reports about affirmative test and controlled Question

Test of Abdul Razak, prosecution has produced documents at Exh.1283
to 1288 — Page 12925 to 12928.
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Similarly, prosecution has also produced similar documents in
respect to accused Bilal Haji at Exhs. 1289 to 1294 — Page 12929 to
12932.

Similarly, prosecution is also relying on the same set of documents
in respect to accused Kasim Abdul Sattar alias Kasim Biriyani and the
same documents are produced at Exhs. 1295 to 1300 — pages 12933 to
12936.

Similarly the prosecution has produced similar documents in
respect to accused Irfan Siraz Pada at Exh. 1301 to 1306 — pages 12937
to 12940.

Similarly, the prosecution is relying on similar documents in
respect to the accused Anwar Mohammad and the said documents are

produced at Exh. 1307 to 1312 — pages 12941 to 12944.

The prosecution has produced report of Polygraph Test (Final) at
Exh. 1322 — Page 12951.

3 The prosecution, during course of investigation, in
December, 2002, called upon the Officer of FSL to conduct Lie Detection
Test on the accused Abdul Razak Mohammad Kurkur. It appears that
this test was conducted by FSL on 30/31-12-2002. the prosecution has
produced similar types of documents of conducting lie detection test at

Exh. 1323 to 1339 — Pages 12957 to 12976.

The prosecution has also produced final report of test at Exhs.

1344 and 1345 at Pages 12977 and 12978.

Page 165 of 987

HC-NIC

Page 165 0of 987  Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

It appears that the accused Abdul Razak Kurkur was first produced
on 2/12/2002 when he was observing Fast of Ramzan and as he was
having vomiting sensation the test could not be conducted on that day.
This accused was called on 3™ December as well as on 4™ December and
it is claimed by the prosecution that the accused had not given written
information in pursuance to questions put to him but he had given
writing on his own. The said evidence of the witness when looked into
documentary evidence Exh.1235 — page 12962 it clearly transpires that
the same was in reference to questions put to the accused by another
Officer Dr. Wilkhoo. Thus, witness when confronted with Exh.1325
clearly admitted that the said document Exh.1325 was in reference to
questions put to the accused and no test was carried-out during these

three days.

The evidence of this witness clearly revealed that the accused
Abdul Razak Kurkur did not show any willingness to give any writing on
30/12/2002 and no signature was obtained on consent terms. The
document Exh.1323 — Page 12957 clearly reflect how the endorsements
came to be made. Similarly, the Lie Detection Test report - Exh.1345 —
P.12978 does not mention about the conducting of affirmative test.
Thus, the prosecution has adduced evidence of lie detection test in

respect to 6 accused.

The cross-examination of these witnesses clearly revealed that
there are 6 methods for conducting lie detection test and during this test
conducted on 6 accused, only two methods were resorted. The cross-
examination further revealed that the produce followed in conduct of
such test is not in conformity with different tactics. The reliance by the
prosecution on graphs produced by the witness in view of the fact that

there is no separate specific note is reflected about the changes on the
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graph. This witness further admitted that details have been mentioned in
the form but a layman cannot appreciate the difference reflected in the
form by referring to graph. The categorical admission by the witness that
the graph produced by him cannot be understood directly by a layman.
Thus, when the evidence of this witness is appreciated in light of the
cross-examination, one thing clearly emerges that the opinion expressed
by the witness about the lie detection test in respect to the accused is
based on subjective satisfaction and the Court cannot objectively
ascertain from the graph and the report about the satisfaction of the
Expert. Thus, when the evidence of an Expert witness is based on
subjective satisfaction and the same cannot be demonstrated before the
court objectively, then the same ceases to be expert evidence relevant

under the provisions of Sec. 45 of the Evidence Act.

The following points clearly emerge from the evidence on record
which makes this Scientific Evidence without any credence. It clearly

emerges that -

i] Study of material supplied by the I1.O.

ii]  No written permission of JMFC from whose custody they
came to be produced.

iii] Questions framed without any material available from
record clearly reflecting intervention from the Investigating
Agency.

iv]  Out of recognized 6 methods, only two methods applied
during test.

V] Polygraphs cannot be explained or understood by a layman.

Vi]  Subjective satisfaction of officer which cannot be

objectively assessed from graphs;
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and considering the observations of Their Lordships of the Apex
Court in matter of Selvi & others Vs. State of Karnataka [JT
2010(5) page.11 - Para-23] where the Hon’ble Apex Court
considered the observations about the National Human Rights
Commission’s Publication “Guidelines for the Demonstration of
Polygraph test (lie detection test) on accused, it clearly transpires
that the evidence of witness Amita Dipeshkumar Shukla is not in

conformity with these guidelines.

Next Group Witnesses assumes importance in respect of Collection of

Evidence soon after the incident. This would clearly reflect the role

attributable to the Investigating machinery and Railway Authorities.

The prosecution has examined witnesses from Fire-brigade:

PW.129/Exh.755/P.11408 — Kanubhai Chhaganbhai Bariya.
PW.130/Exh.757/P.11425 - Vijaykumar Ramchandra Sharma
PW.133/Exh.766/P.11458 — Rupsinh Chhaganbhai Bariya.
PW.165/Exh.855/P.11903 — Sureshgiri Mohangiri Gosai.

The evidence of this Fire Brigade Officers would have assumed
more importance, had there been immediate action of Coach No.S-6
being examined by expert witnesses of Railway Authorities and/or
Scientific Officers of FSL. No doubt the evidence of these witnesses
establishes that the Coach No.S/6 was in flames and they had
extinguished the fire. However, their evidence about the condition and

site situation of coach S/6 is not clearly emerging.

Similarly, two Police Officers, namely, PW.230/Exh.1196
Mohabbatsinh ~ Jawansinh  Zala -PSI  (Page 126234) and
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PW.238/Exh.1262 Bhaskar Ramdas Simpi, Dy. S.P., (Page 12876),
would have assumed great importance if they had taken steps to
ascertain the circumstances by which Coach No.S/6 caught fire.
However, nothing is emerging from their evidence revealing facts of
post-fire circumstances noticed by them. The Investigating Officer who
had recorded the FIR and thereafter the Investigation was taken over by
K.C. Bava, no steps were taken to summon the concerned Officers from
Railways and/or from F.S.L. soon after the fire was extinguished on
27/2/2002. This being serious lapse by the Investigating Agency — 1.0.,

the important circumstantial evidence has not come on record.

The Investigating Agency, for the first time summoned Officers of
FSL on 1/5/2002 by which time Coach S-6 was visited by number of
persons. The prosecution has thus sought services of Scientific Officers
from FSL during different stages of investigation as and when needed to
substantiate the claim of witnesses. The prosecution has thus sought to
rely upon such examinations and reports presented before the Court on

1/5/2002, 3/5/2002, 2/7/2002, 11/7/2002 and 15/7/2002.

4 The prosecution has also placed reliance on Panchnamas
drawn on 27/2/2002 (Exh.85/P.9785) and the panchnama drawn on
28/2/2002 (Exh.86/P.9790). However, both these Panchnamas would
not justify the different versions emerging from the evidence on record

adduced by the prosecution.

The prosecution did examine PW.205/Exh.1047 Shardulsinh
Bhalchandra Gajjar (Page 12305) who had taken photographs at the
time when Coach S/6 was in flames. The said photographs came to be
produced at Exh.1048 to 1059. The photographs clearly reflect certain

important aspects and had the prosecution sent the said photographs to

Page 169 of 987

HC-NIC

Page 169 of 987  Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

FSL for its scientific study, it would have been of great importance to

appreciate different versions emerging from the evidence of passengers

and the so-called belated confessional statements. Thus, inaction on the

part of the investigating agency for collecting scientific evidence and

circumstances soon after the incident, has deprived the Hon’ble Court

from reaching the right conclusion as to the circumstances and manner

in which the incident took place.

PART III-K

LIST OF CITATIONS RELIED ON BY MR AD SHAH, LEARNED
COUNSEL FOR THE DEFENCE ARE AS UNDER:

Sr. |Parties Citation Issue

No.

1 |State of Gujarat v./2014 AIR SCW 557 |Lapses in investigation
Kishanbhai and prosecution -

paras 11 & 12] Procedure to prevent
and check laid down -
necessary  directions
are issued.

2 |Adambhai (2014)7 SCC 716 Illlegal  framing  of
Sulemanbhai Para 52 innocent persons —
Ajmeri & Ors. vs. Concurrent convictions
State of Gujarat and sentences of all

accused, set aside and
attempt at their false
implication by State,
stringently deprecated.

3 |Yakub Abdulrazak| (2013)13 SCC 1 With regard to section
Memon 120A and B of IPC of

conspiracy [para-125]

4 |Rabindra Kumar Pal AIR 2011 SC|About Section 164 of
Alias Dara Singh vs.|1436(1) Code, 1973.

Republic of India
5 Malay Kumar| AIR 2010 SC 1162 Section 45 of the
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Evidence Act.

6 |Mohd. Ayub Dar vs.|(2010)9 SCC 312 Section 120B -
Jammu and Conspiracy and Section
Kashmir 15 of TADA, 1987

7 |State of Andhra|(2009)8 SCC 383 Value of confessional
Pradesh V. statements.
S.Swarnalatha

8 |Akbar Sheikh v. (2009)7 SCC 415 Unlawful Assembly
State  of  West
Bengal

9 |Rama & Ors. v.|AIR 2002 SC 1814 |Appeal against
State of Rajasthan conviction - Disposal

of by simply saying
that “there is no error
apparent in finding of
trial Court”, without
re-appraising evidence
— Not a proper method
— A duty is enjoined
upon appellate court to
reappraise evidence
itself.

10 |Mahabir Singh v.|AIR 2001 SC 2503 |Sec.164 regarding
State of Haryana Confessional statement

11 |Jogender Nath wvs. (2000)1 SC 272 Locus standi to get
State of Orissa one's statement

recorded u/S. 164.
12 |State of Tamil Nadu|AIR 1999 SC|Sections 164 and 463
through 2640(1)
Superintendent of
Police CBI/SIT, wv.
Nalini and Ors.
13 |State of Gujarat v./AIR 1998 SC 1686 |Scope - Confessional

Mohammed Atik

statement usable u/S.
15 — Does not become
unusable merely
because case is
different or crime is
different.
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14 |Sivappa vs. State of | AIR 1995 SC 980 Confession of accused
Karnataka Paras 5, 6 and 7 recorded u/s.164
cannot be acted upon
unless court satisfies
that it is voluntary in

nature.

15 | Dilavar Hussain |AIR 1991 SC 56(1) |Unlawful assembly -
s/o. Identification of
Mohammadbhai accused from out of
Laliwala v. State of mob highly doubtful, -
Gujarat Failure to lodge

complaint to police -
Evidence establishing
possibility / probability
of witnesses seeing the
occurrence not brought
on record — Accused
entitled to acquittal.

16 |Lilamoy Ghosh v.|1986(3) Crimes 145 |Section 294 of Cr.P.C.
State of W.B.

17 |Dagdu vs. State of AIR 1977 SC 1579 |Value of confessional
Maharashtra paras 48 to 51 statements.

18 |Balak Ram v. State AIR 1974 SC 2165 | The evidence of
of Uttar Pradesh witnesses cannot be

discarded merely
because their
statements were
recorded u/S. 164 of
the Evidence Act. But
their evidence must be
approached with
caution.

19 |Kali Ram Vs. State |AIR 1973 SC -2273 |Section 162 - scope
of H.P [paras 25 to 27] and applicability -

Statement to a police
officer.

20 |Laxmipat Choraria|AIR 1968 SC 938 Confessional
V. State of statement.
Maharashtra

21 |Sarwan Singh v.|AIR 1957 SC 637 Value of confessional

State of Punjab

statements.
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22 |Muthuswami v.|AIR 1954 SC 4 A confession should
State of Madras [paras 6 & 8] not be accepted merely
because it contains a
wealth of details which
could not have been
invented. Unless the
main features of the
story are shown to be
true, it is unsafe to
regard mere wealth of
uncorroborated detail
as a safeguard of truth.

23 |Hanuman Govind AIR 1952 SC 343(1) |Circumstantial
Nargundkar v. State|[para 10] evidence and duty of
of M.P. court

PART IV-A

SUBMISSIONS OF MR. I.H.SYED, LEARNED COUNSEL FOR THE
DEFENCE

1 Mr. I.H.Syed, learned counsel for the defence referred to
certain events which took place and relied on by the prosecution and
evidence in this regard surfaced on record vis-a-vis statements of
witnesses, their testimonies and official record of railway authorities and
FSL and submitted that such evidence do not establish any case against

accused much less charges are proved in the court of law.

2 Reference is made to timings and date of arrival of train on
27.02.2002 and incident of harassment and molestation of two Muslim
ladies by Kar Sevaks, shouting of slogans provoking religious sentiments

and overloaded bogies of Sabarmati Train by authorised and
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unauthorized passengers, who were returning from Ayodhya after
performing Kar Seva. That Rajendrarao Jadav, Driver, PW-228, deposed
that, he was informed by the C & W Assistant, Railway Yard, Godhra,
the hose pipe got burst and two hose pipes were replaced. As against
the above, the Assistant Driver, Mr. Mukesh Pachori, PW 131 has
deposed that, vacuum pressure had a significant drop on a second
occasion and that was not due to chain pulling and he has also stated
that, if the hose pipes open up accidentally then also vacuum drop is
possible. The Assistant Station Master, A” Cabin Mr. Rajendraprasad
Meena, PW-127, deposed that if there is an ACP, the disc of ACP is
required to re-set and then only the train can re-start and travel forward
and according to Mr. Syed, learned counsel for the defence, there is no
evidence of second occasion that the disc was re-set. That even the
Guard, Satnarayan Verma, PW 135, deposed that, the vacuum pressure
had come to zero. It is submitted that even the evidence with regard to
physical verification of coach S5, S6 & S7 carried before the shunting
operation could start, the Senior Section Engineer at Godhra Yard had
given the approximate damage caused to 3 coaches and vestibule tube to
S5 and S7 was noticed but no damage to any other part of the said
vestibule tube was examined by him. Even Fatehsinh Dabsinh Solanki,
PW-111, who carried out the shunting process and later on Gangaram
Javanram Rathod, Senior Section Engineer, PW-162, deposed about
carrying out minor repairing in the remaining 15 coaches and major

repairs for 2 coaches viz. S2 & S7.

3 About seizure of 27 articles from scene of offence vide
seizure panchnama Exh.85 in presence of PW-1 Exh.84 which include 2
carboys and another seizure panchnama Exh.93 in presence of PW-2
Exh.92 categorically stated that both the vestibule tubes of S6 coach
were closed. On 20.02.2002, bodies were identified and shifted to Sola

Page 174 of 987

HC-NIC

Page 174 of 987  Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

Hospital, Ahmedabad. A reference was made to seizure panchnama as
above and recovery of 15 articles from S6 vide seizure panchnama
Exh.86 by PW-220, Supervising 1.O. Thus, Exh.85 reveal seizure of 27
articles from scene of offence and Exh.86, 15 articles seized from coach
S6. The above articles were dispatched vide forwarding letter Exh.1167
on 02.03.2002 on 04.03.2002 vide Exh.1172 communication
questionnaire for investigation was sent to FSL to determine any

inflammable substance residue, if found, in the burn remains.

4 Even doubt is raised about panchnama Exh.23 dated
15.07.2002 and repairing of S7 coach and nature of damage to vestibule
canvas. About common report Exh.1173 dated 20.03.2002 presence of
hydrocarbon residue of petrol and forensic examination carried out by
PW-227 Mr. Talati and various reports reveal absence of any specific
substance and chemical process was followed by him. That admission of
the above witness was that diesel and petrol have different kinds of
hydrocarbons and not following separate procedure for each of such
hydrocarbon. Though PW-227 followed Thin Layer Chromatography
Test and Gas Chromatography Test, he had not adopted the process of
Pyrolysis. Mr. Syed, learned counsel also canvassed submissions on
experiment and demo panchnamas drawn and report submitted by
Mohindersingh Daheran Dahiya, Deputy Director FSL, PW-240. That
contention raised on testimonies of FSL experts and procedure to be
followed for analysis and report to be submitted, we are inclined to
advert to the same at later stage since such submissions are made in
detail by Ms. Nitya Ramkrishnan, learned senior counsel so as to avoid
the repetition. Likewise, testimonies of Ranjit Jodha, PW-224,
Prabhatsinh Patel, PW-231 were also read over along with Noel Parmar,

1.0., PW-244 about preparing rough notes while vising scene of offence.
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5 Learned counsel for the defence highlighted version of Ajay
Baria, PW-236 and his improvement with regard to inflammable
material viz. kerosene stated in statement recorded under Section 164 to
petrol in the court. About Exh.1151 certain features came to be noted
are about material used for vestibule of S6 thick black sheet of rubber
and signs of effect of fire and that it was not easy to cut thick vestibule
cover of S6 and about anomalies and contradictions in the testimonies of
Mukesh Nandshankar Joshi, PW-225 and Mohindersingh Daheran
Dahiya, Deputy Director of FSL, PW 240 and only person who was
technically qualified to depose was Sr. Section Engineer C&W, Godhra,
PW-132. Further emphasis was laid on report submitted by Satishchand
Ganpatrao Khandelwal, Deputy Director of F.S.L, PW-226 and comments
of analysis and conclusion on the slide door of S6 and scratch marks
over there and measurement noted, damage to lower part of the stopper
and use of force. M.N.Joshi, PW 225 at Exh.1151 suggest a sharp edged
weapon was used for entering into vestibule by way of making a cut into
it and the above suggestion is of no help to prosecution in view of
admitted fact about presence of J.K.Bhatt, S.P. Western Railway, at the

time of visual inspection by Mr. Sarvayya.

6 In detail a reference is made to a letter addressed to the
Investigating Agency by Gangaram Jawanram Rathod PW-162 about
repairs carried out for 15 coaches and coach numbers were also
examined which reveal that coach N0.87206 — S7 and coach No0.91229
S-2 were not part of list of 15 coaches at Exh.846. In his deposition,

PW-162 stated about effect of fire of S7 vestibule door.

7 Mr. Syed, learned Counsel for the defence referred to
various other witnesses for which submissions are made by

Mr.A.D.Shah, learned counsel and Ms. Nitya Ramkrishnan, learned
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counsel for the defence, for other convicts to which reference is made in

other part of the judgment.

8 According to Mr. I.LH.Syed, learned counsel for the defence,
Comparative chart of versions given by Mr. Ajay Kanu Bariya,
Jabirbin Yamin Bahera and Sikandar Mohmmad Siddiq Shaikh in

their statement of Section 164 and evidence in the court, is as under:

Event No. 1

Names of persons alleged to be involved in 1st incident of stone
pelting from Signal Faliya

Ajay Kanu Bariya (PW 236) Jabirbin Yamin Sikandar Siddiq Shaikh (PW 237)

Version in Sec. 164
statement dated 9-
7-2002

Version in the court

Version in Sec.
164 statement
dated 5-2-2003

Version in Sec.
164 statement
dated 22-9-2003

Version in the
court

1.Mehboob Latika
2. Irfan Popa

3. Anwar Kalandar
4. Yunus Ghadiyali
5. Irfan Pataliya

6. Yakub Pataliya
7. Ibrahim Bhana
8. Shaukat Bibina
9. Shoeb Kalandar
10. Hussain Lalu
11. Mustaq

12. Raji Bhuriyo
13. Mehboob Popo
14. Mehboob
Chanda

. Not named

. Not named

. Not named

. Not named

. Not named

. Yakub Pataliya

. Not named

. Not named

. Not named

10. Not named

11. Mustaq

12. Raji Bhuriyo
13. Mehboob Popo
14. Not named
Additional names
1. Iliyas Mulla

2. Rafiq Bhatuk

4 (names as in 164)
+ 2 new names (in
evidence) = 6
names

OO WN R

1. Irfan Pataliya

2. Yakub Pataliya
3. Hasan lalu

4. Yunus Ghadiyali

Not relevant for
this witness

Not relevant for
this witness

Event No. 2

It is alleged in both Section 164 statement (Pg. 12842) as well as in the
evidence before the court (Para 5, Pg. 12784) that, at the time when the

stone pelting was going on, about 10 to 12 rickshaws filled with Ghanchi
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community persons came from the station side and immediately started

pelting stones. However, this fact is omitted in the confessional

statement of Jabir.

Event No. 3

Going towards Aman Guest House at which time Shaukat Lalu shouts at

him to accompany him because of which he accompanied him.

Ajay Kanu Bariya (PW 236) Jabirbin Yamin Sikandar Siddiq Shaikh (PW 237)
Version in Sec. Version in the court | Version in Sec. 164 Version in Sec. Version in the court
164 statement statement dated 164 statement
dated 9-7-2002 5-2-2003 dated 22-9-2003
Not stated 1. Shaukat Lalu 1. Hasan lalu Not relevant for Not relevant for this
2. Mehboob Latiko 2. Maheboob Latika this witness witness
3. Ramzani
4. Rafiq Bhatuk
5. irfan Bhobha
6. Irfan Pataliya
7. Hasan Lalu
8. Jabir
Event No. 4

People going towards/inside the house of Razak Kurkur.

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW

237)
Version in Sec. Version in the court Version in Sec. 164 | Version in Version in
164 statement statement dated Sec. 164 the court
dated 9-7-2002 5-2-2003 statement
dated
22-9-2003
1. Shaukat Lalu 1. Shaukat Lalu 1. Ajay Bariya Not relevant | Not
2. Irfan Popa 2. Imran Sheru 2. Shaukat Lalu for this relevant for
3. Rafiq Bhatuk 3. Rafiq Bhatuk 3. Razak witness this witness
4. Jabir (following persons remained 4. lliyas Hussain
5. Sheru outside the house of Razak Mulla
6. Ramzani Kurkur) (Para 5/ Pg. 12785) 5. Hasan Lalu
7. Hasan Lalu 1. Jabir 6. Maheboob Latika
8. Irfan Pataliya 2. Ramzani
9. Mehboob Latika | 3. Hasan Lalu
4. Mehboob Latika
5. Irfan Bhopa
6. Irfan Pataliya
Event No. 5
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Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec. 164
statement dated
9-7-2002

Version in the court

Version in Sec. 164
statement dated
5-2-2003

Version in Sec.
164 statement
dated 22-9-2003

Version in the
court

1. Shaukat Lalu
2. Rafig Bhatuk

1. Shaukat Lalu
2. Imran Sheru
3. Rafig Bhatuk

1. Imran Sheru
2. Irfan Bhola
3. Shaukat lalu

Not relevant for
this witness

Not relevant
for this witness

Event No. 6

No. Of carboys coming out of Razak Kurkur’s house.

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Version in Sec.164
statement dated
9-7-2002

Version in the court

Version in Sec.
164 statement
dated 5-2-2003

Total of 3 Carboys
brought out by
Shaukat Lalu and
Rafiq Bhatuk at the
time  when  the
remaining  persons
were outside Razak
Kurkur’s house.

One carboy brought out by
Irfan Bhobho.

Six carboys brought out by all
those persons who were

Total of 3 carboys
brought out by
Imran Sheru, Irfan
Bhola and Shaukat

Sikandar Siddiq  Shaikh

(PW 237)

Version in | Version in

Sec. 164 | the court

statement

dated

22-9-2003

Not relevant | Not

for this | relevant

witness for this
witness

standing outside the house of | Lalu
Razak Kurkur including Jabir,
Ramzani, Hasan Lalu,
Mehboob latiko, Irfan Bhopa
and Irfan Pataliya.

14+6=7 carboys

Comment

[1] Experiment of 3-5-2002 by FSL showed 60. Ltrs. Inflammable used

in S6.

[2] On 9-7-2002, in 164 Ajay showed 3 carboys

[3] On 24-7-2002, PW 232 Anwar Kalandar has stated 9 carboys.

[4] Jabir in his confessional statement dated 5-2-2002, stated 3
carboys initially but at S6 he has stated 5 carboys.
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Sinh and Ranjit Jodha in March 2002, in 164

[6] Ajay has further improved in the court stating that there were
total 9 carboys out of which 2 carboys were of 5 to 10 Ltrs.
and others were of 20 Itrs.

Event No. 7

Loading of tempy with carboys and persons.

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW
237)

Version in Sec.164 Version in the court Version in Sec. 164 Version in Sec. | Version in
statement dated statement dated 164 statement | the court
9-7-2002 5-2-2003 dated
22-9-2003
1. Ramzani 1. Ramzani (Driving Seat) 1. Ramzani Not relevant Not
[Driving Seat] 2. Mehboob Latika (Left (Driving Seat) for this witness | relevant
2. Mehboob Latika front seat) 2. Mehboob Latika for this
[Left front seat] 3. Shaukat Lalu (Right front | 3. Shaukat Lalu witness
3. Shaukat Lalu seat) 4. Imran Sheru
[Right front seat] 4. Jabir (Back Side) 5. Rafik Bhatuk
4. Jabir [Back Side] | 5. Hasan Lalu (Back side) 6. Yunus Ghadiyali
5. Hasan Lalu [Back | 6. Sheru (Back side) 7. Irfan Bhobha
side] 7. Irfan Bhobha (Back side) | 8. Ajay Bariya

6. Sheru [Back side]

7. Irfan Bhobha
[Back side]

8. Rafik Batuk [Back

side]

8. Rafik Batuk (Back side)
9. Irfan Pataliya (Back
Side) (Improvement)

Comment

In 164 statement Ajay stated that, Rafiq Bhatuk brought a carboy gave it

to Irfan Bhobha who gave it to Ajay and Ajay put that in tempy. In (para

76, pg. 12830) Ajay materially improved by saying Irfan Bhobha gave a

carboy to Ajay and he omits the role of Rafiq Bhatuk. Also stated in the

same para that on the back of the tempy 7 persons were standing. In the

same para he identifies petrol through smell as it smells differently from

kerosene.

In 164 statement Jabir gave 8 persons name including Yunus Ghadiyali’s
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name which is contradictory from the statement given by Ajay.

[il Description as to the identity of the tempy

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec. 164 | Version in the
statement dated court
9-7-2002

Version in Sec.
164 statement
dated

5-2-2003

Version in Sec.
164 statement
dated 22-9-2003

Version in the court

He does not remember | At that time one
the number of the | “aakhi  popati
rickshaw  but  it’s | colour” tempy
colour was light | was lying there.
green / “dudhi” . This
rickshaw was like a
goods carrier tempa.
In the front of this
rickshaw tempy below
the glass there was a
mosque like symbol
and on the back side
there was “nani nani”
jali.

when Sikandar
was going towards
“Talavdi” through
“Kachha Road” at
that time he saw a
train standing
near “A cabin” and
thereafter, when
he was going
ahead from
“Kachha Road” he
saw a “Popti
colour” tempo
standing there.

Saw one tempi
vehicle of parrot
colour parked on the
“Kaccha road” and
many persons were
doing stone pelting
and damaging the
train.

Comment

The identity of the tempy by way of mosque like symbol in the front

below the glass and on the back side there was a “nani jali” is missing in

the evidence. While Ajay says that, this tempy was parked near Ali

Masjid whereas, Sikandar states that, he had seen this tempy near

Fakir ni chali and that to at the time when he had come out his

house. Ajay has further stated that, the Fakir ni chali comes between

Ali Masjid and the Railway Track. Therefore, the place where this

tempy is parked is shown at different places by the prosecution

witnesses and this is an additional circumstance which goes on to

suggest varied versions put forth by the prosecution coupled with the

circumstance of not showing the place of parking in the scene of

offence map Exh. 918, prepared by Janak Popat PW. 185.

[ii] Identity of inflammable liquid in the carboys
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Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec. 164
statement dated
9-7-2002

Version in the court

Version in Sec.
164 statement
dated
5-2-2003

Version in Sec.
164 statement
dated 22-9-2003

Version in the
court

The carboy which was
given to Ajay by Irfan
Bhopa was giving
kerosene like smell.

The carboy which was
given to Ajay by Irfan
Bhopa was giving petrol
like smell.

Not relevant for
this witness

Not relevant
for this
witness

Comment

Ajay has admitted that, he knows the difference between petrol and

kerosene. Para 35 pg, 12802. However, in the cross examination he

has stated that all carboys were smelling same liquid and was same

(pg. 12836) and he further stated that, the smell which was coming

out from carboys was that of petrol. He has denied the fact that, he

had stated before the magistrate in his sec. 164 statement dated 9-7-

2002, that, the carboys were filled up with kerosene (para 76, pg.

12830).

[iii] Nature, Number of weapons carried in the tempy

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec. 164
statement dated 9-7-
2002

Version in the court

Version in Sec.
164 statement
dated 5-2-2003

Version in Sec.
164 statement
dated 22-9-2003

Version in the
court

Out of the persons
sitting in the front side
of the tempy, Mehboob
Latika had a long knife
and Shaukat Lalu had a

pipe.

Shaukat Lalu and Imran
Sheru had one pipe
each, Mehboob Latika
and Jabir had one long
knife each.

Not relevant for
this witness

Not relevant
for this witness

Comment

As per Sec. 164 statement of Cr.P.C., people sitting in the back side of

the tempy are not shown to be carrying any weapon. However, in the
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evidence it is shown that, Imran Sheru and Jabir are travelling in the
back side of the tempy and for the first time it is appearing that, both are
carrying some kind of weapon. This has been deliberately done so as to
achieve consistency with the confessional statement dated 5-2-2003 of
Jabir where Jabir is shown to have been carried a long knife at the time
he has got onto the vestibule passage after Mehboob Latika has allegedly
made a cut in the vestibule cover. Further, as it will be shown
subsequently the role attributed to this Imran Sheru in Sec. 164 Cr.P.C.
statement was of using a pipe to break the windows from S2 to S6.
However, this version was improved in the evidence to suggest that,
Imran sheru was using the pipe to break open hose pipes from S2 to S6.
But in either of the circumstances, prosecution faces the challenge to
attribute possession of one pipe before Imran Sheru has reached S2
coach. In the sequence of event as manufactured by the prosecution, it
was not possible for Imran Sheru to obtain a pipe any time prior to the
departure of the tempy from near Aman Guest House. In view of this fact
the prosecution, in order to achieve flawless consistency has chosen to
attribute a pipe at the time when Imran Sheru is to have boarded the
tempy which in itself an improvement over his Sec. 164 Cr.P.C.

statement.

Event No. 8

Knowledge of the place where the tempy was going

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec.
164 statement
dated 9-7-2002

Version in the court

Version in Sec. 164
statement dated
5-2-2003

Version in Sec.
164 statement
dated

22-9-2003

Version in the
court

Ajay did not know
as to where was
the tempy being
taken to.

Ajay did not know as
to where was the
tempy being taken
to.

Jabir knew that, the
tempy was being
taken to behind “A
Cabin”

Not relevant for
this witness

Not relevant for
this witness

Comment
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It is the specific case of Ajay that, he had no knowledge of the place

where the tempy was being taken to. However, it is stated by Jabir in his

confession dated 5-2-2003 that at the time when Imran Sheru, Irfan

Bhola and Shaukat Lalu had taken out the carboy from Razak Kurkur’s

house and loaded the same on the tempy then Razak Kurkur had told

that, “take this tempy to behind A Cabin”. In this view of the fact, if Ajay

and Jabir are both present near the tempy, then it is unlikely that, Ajay is

going to miss this significant instruction even by Razak Kurkur. In fact,

Ajay has not even stated about the fact that, whether at the time of

loading of the carboys as allegedly brought out by the accused persons,

whether Razak Kurkur had come out of his house even once.

Ajay admitted that, he has stated role of Razak Kurkur in his deposition
in the court for the first time and not in any earlier statement.

Event No. 9

Travelling and stoppage of tempy with carboys and persons.

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec.164
statement dated 9-7-
2002

Version in the court

Version in Sec.164
statement dated 5-
2-2003

Version in Sec.
164 statement
dated 22-9-2003

Version in the
court

At the time when
the rickshaw came
from the alley to the
road, the Sabarmati
Express Train had
restarted and the
last coach of
Sabarmati  Express
was leaving the
platform end and at
that time the people
were running helter
skelter. At the time
when the rickshaw
reached near the

“nala”, Sabarmati
Express Train had
stopped. This

rickshaw was taken

At the time when
the rickshaw came
from the Aman
Guest House on to
the road, the
Sabarmati  Express
Train was leaving
and the last coach of
Sabarmati  Express
was leaving the
platform end. At
that time a mob was
running with the
train. The tempy
after passing besides
Bhamaiya nala, was
taken near the
houses of fakir ni
chali from A Cabin

When the tempy
was headed towards
Ali Masjid side at
that time Salim
Panwala and Razak
were coming on
M.A.T. Razak was
sitting behind (on
one side) holding a
carboy. The tempy
was taken from “Ali
Masjid” and
reached behind “A
cabin”

when Sikandar
was going
towards “Talavdi”
through “Kachha
Road” at that time
he saw a train
standing near “A

cabin” and
thereafter, when
he was going
ahead from
“Kachha Road” he
saw a “Popti
colour” tempo

standing there.

Saw one tempo
vehicle of parrot
colour halted on
rough road
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from A Cabin to
near Ali Hussain
Masjid and it was
parked there.

side.

Submissions

[il  Ajay has been cross examined as to the location of this tempy at
the time when it was parked near Ali Masjid. According to him if one is
facing towards the track from the place where the tempy was parked
then Ali Masjid would be on the left hand side. Fakir ni chal would be
somewhere in the middle while proceeding from Ali Masjid towards the
railway track and while proceedings from the place where tempy was
parked to the railway track, Ajay admits that he had crossed Fakir ni
chal. (Para 76, Pg. 12830) In view of this fact, if the version of Sikandar
is seen then it becomes clear that, it would be highly unnatural for
Sikandar to have noticed a tempy lying towards the Ali Masjid and
therefore, Sikandar shifts location of this tempy to some closer to Fakir
Ni Chal and it is because of this reason that, the scene of offence map

being Exh. 918 drawn on 30-4-2004.

[ii] Ajay has made significant improvement in respect of the
movement of the persons on the signal faliya road at the time when the
tempy is allegedly taken from Aman Guest House. Even as in the 164
Cr.P.C. statement, Ajay has talked about random movement of the
persons on the road whereas, in his evidence, Ajay has attempted to
show a purposeful movement of the persons as following the train which
is in the process of leaving the Godhra railway Platform. Ajay’s
description of these persons present on the signal faliya road “as a mob”
also is a significant improvement over his 164 Cr.P.C. statement which is
nothing but an attempt to achieve consistency in the version of

prosecution case. This contradiction in respect of the mob running with
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the train has been proved through the recording officer Mr. Noel Parmar

(PW. 244/ Exh. 1406/ Vol. 39/ Para 159/ Pg. 13234).

[iii] Ajay’s description in reaching near the houses of “fakir ni chali” is
also a material improvement which is deliberately made to land
credence to the version of Sikandar which was brought on record only
on 21-9-2003. It is significant to note that, Sikandar (PW. 237) has
specifically spoken about the presence of one “Popti colour tempy” on
the mud road near his house. (PW. 237/ Exh. 1252/ Vol. 38/ Para 4/ Pg.
12846) it is in this context that, absence of the location of both the place
where the tempy had stopped behind “A cabin” as well as the place of
location of “fakir ni chali” in the map of scene of offence prepared on 30-
4-2004 (Exh. 918/ Vol. --/ Pg. --) by Janakbhai Popat (PW. 185/ Exh.
917/ Vol. 36/ Pg. 12114-12121)

[iv] The prosecution has also deliberately not brought on record the
location where the tempy is set to have been parked behind “A cabin”
even though there is a specific case of the prosecution that, large number
of police personnel were present in an around “A cabin” and that, there
is a specific allegation that, some of the police personnel had fired live
rounds in the air towards Ali Masjid side as well as had carried out tear
gas in the direction of Ali Masjid. Despite such intensive police action,
none of those police personnel speak about the presence of any tempy or
even a vehicle, much less a popti colour tempy in that direction. Further,
it is the specific case of the prosecution that, the curfew came to be
imposed in Godhra Town at 11:00 Hrs. on 27-2-2002 and in that view of
the fact as well it would have been impossible for any person to have
taken out the tempy from near Ali Masjid if any tempy would have been
parked there as the same would have been completely against the

human conduct. Further, it is emerging from the original prosecution

Page 186 of 987

HC-NIC

Page 186 of 987 Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

case in the police statement dated 24-7-2002 of Anwar Kalandar (PW.
234) that, he had seen a tempy near the “garnala” and he had heard
that, this tempy was used for transportation of petrol. But in view of
categorical deposition of the members of Godhra Town Police Station
who had parked their mobile vehicles near “garnala”, prosecution was
faced with no other alternative but to jettison this version of Anwar
Kalandar and go with the version of Ajay Bariya of taking the tempy near
Ali Masjid. However, as it has been shown in the preceding paragraph
that, location of Ali Masjid was unsuitable for implanting Sikandar as a
credible witness as well as in view of other circumstances and therefore,
Ajay has attempted to align his version to the version of Sikandar and
has shifted the place of parking of this tempy from near Ali Masjid to

near the house of “fakir ni chali”.

[vl The prosecution can very well say that, the tempy which was used
in the transportation of the carboys to behind “A cabin” would have been
removed by the accused persons well in time. However, this fact has to
be averred by the prosecution after carrying out diligent and honest
investigation in to this aspect which is not the case. It would be against
human conduct for the person who is driving this tempy not to carry the
ignition key with him unless leaving the ignition key in the tempy was
part of the original conspiracy. However, investigation is woefully silent

on this aspect as well.

Event No. 10

No. of carboys unloaded from the tempy near “A Cabin” house.

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW

237)
Version in Sec. 164 Version in the court Version in Sec. 164 Version in Sec. Version in
statement dated 9-7- statement dated 5-2- | 164 statement the court
2002 2003 dated 22-9-2003
1. Shaukat Lalu - 1 1. Shaukat Lalu (Right Shaukat lalu ran Not relevant for Not
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carboy

All persons sitting in
the back side came out
with one carboy each:
2.Jabir (Back Side)
3.Hasan Lalu (Back
side)

4.Sheru (Back side)
5.Irfan Bhobha (Back
side)

6.Rafik Batuk (Back
side)

front seat)

2. Ramzani (Driving
Seat)

3. Mehboob Latika (Left
front seat)

4. Jabir (Back Side)

5. Hasan Lalu (Back
side)

6. Sheru (Back side)
7. Irfan Bhobha (Back
side)

8. Rafik Batuk (Back

towards the train
with a carboy and
shouted that all
should take the
carboy and follow
him. Then Jabir,
Anwar Kalandar,
Anwar Bala, Yunus
Ghadiyali, Irfan
Pataliya having stick,
pipe and Dhariya in
their hands followed

this witness

relevant
for this
witness

Total 6 carboys side) Shaukat to S2.
9. Irfan Pataliya (Back
Side)
Comments:-

When this evidence of Ajay even in Sec. 164 statement is considered in
so far as 3 carboys loaded in the tempy from the house of Razak Kurkur,
there is an unexplained phenomenon of 6 carboys emerging near the “A
cabin”. Even otherwise, when the total number of carboys unloaded near
“A cabin” is considered, the same comes out as 9 in number and the
prosecution has failed to explained this circumstance. Further, in view of
this discrepancy in the number of carboys loaded and unloaded from the
tempy, it is not a case where the number of carboys loaded into the
tempy near Aman Guest House and the number of carboys unloaded
near the “A Cabin” can be said to be proved by cogent and reliable
evidence. Further, in this context it is relevant to point out that, Jabir
has stated that, 3 carboys came to be loaded in the tempy (Exh.
1469/Vol. 39/ Pg.13338) and he has omitted to say as to the number of
carboys that came to be unloaded near “A Cabin”. However, Jabir is
categorical that, 5 carboys went inside the coach, 2 from the vestibule
side and 3 from the S-E door side. In view of this discrepancy as well,

the prosecution has failed to cogently establish this charge as well.

Event No. 11

Page 188 of 987

HC-NIC

Page 188 0of 987  Created On Tue Oct 10 16:07:21 IST 2017




R/CC/1/2011

Attack on S2 coach.

CAV JUDGMENT

Ajay Kanu Bbariya (PW 236) Jabirbin Yamin Sikandar Siddiq Shaikh
(PW 237)
Version in Sec. 164 Version in the court Version in Sec. Version in Version in
statement dated 9-7-2002 164 statement Sec. 164 the court
dated 5-2-2003 statement
dated
22-9-2003
Ajay accompanied Shaukat | Ajay accompanied Anwar Kalandar, Comments Comments
Lalu because of fear. Shaukat because of fear Anwar Bala, Yunus | offered offered
Accused persons who were | due to the foul language Ghadiyali and herein below. | herein
pelting stones on the train | used by shaukat. Irfan Pataliya were below.
and breaking the S2 coach | At the time when these breaking the

windows:
1. Mehboob Chanda

persons reached near S2
coach, then heavy stone

closed doors and
windows with

2.Mehboob Popa pelting was going on. sticks, pipes and
3. Irfan Patadiya At that time following dhariya.
4. Kadar Patadiya persons were breaking the
5. Shoeb kalandar windows with sticks,
6. Anwar Bala pipes and Dhariya.
7. Anwar Kalandar 1. Mehboob Popa
8. Yunus Ghadiyali 2. Mehboob Chanda
9. Mustaq 3. Shoeb Kalandar
10. Bhuriyo Raji 4. Yunus Ghadiyali
11. shaukat Bibina 5. Kadar patadiya
12. Babu Katariya 6. Ayub Patadiya
7. Sikandar

Comments

[i] There is contradictory evidence emerging from the prosecution

evidence in respect of the factum of stone pelting on S2 coach. Ajay in
his 164 Cr.P.C. statement as reiterated in his evidence (Para 6/ Pg.
12785) talks about there being heavy stone pelting on S2 coach whereas
the version given by a passenger of S2 coach (PW. 216/ Exh. 1115/ Vol.
37/ Para 3/ Pg. 12429) does not speak of any stone pelting.

[ii] Even though there is no mention of Sikandar or role of any other
person apart from the 12 persons named in the Sec. 164 Cr.P.C.
statement, Ajay in his evidence for the first time has specifically
introduced Sikandar to be present near S2 coach. This is in furtherance

of the mischief perpetuated by Ajay in naming Sikandar for the first time
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in his police statement dated 3-8-2002, whereas, he admits in the cross
examination that, he does not know any person by the name of Sikandar
(Para 15/ Pg. 12793). Further, after the investigation and the
prosecution agency were able to achieve their desired result from
Sikandar by keeping a sword of implication hanging over his head, the
investigation and the prosecution have shown the presence of this got up
witness Sikandar (PW. 237) to be near S6 coach and not near S2 coach.
This was done specifically to retain the veracity of Ajay in so far as him
naming Sikandar as an accused is concerned and also achieving the goal
of dissociating the witness Sikandar (PW. 237) from Ajay. Further, the
investigation reveals that, this Sikandar as an accused came to be
introduced right from the first supplementary charge sheet dated 20-9-
2002 and even after the so called discovery of this witness Sikandar on
21-9-2003, the investigation agency took no steps to have this Sikandar
identified at the instance of Ajay till 9-4-2004. Even this TIP proceeding
is not brought on record of the trial or forwarded along with the charge
sheet. The TIP proceedings would have reflected the nature of details
available with the investigation agency in respect of this Sikandar who
was forwarded for the TIP which was done in the presence of Ajay.
Further, this Ajay who otherwise has such exceptional memory does not
remember the date and year in which the TIP of Sikandar was held.
(Para 17/ Pg. 12794) Further, Ajay has also admitted that, he had stated
in his police statement that, he had seen Sikandar at the time of the
incident who was about 18 years in age, thin body and was of dark

complexion (Para 61, Pg. 12821)

[iii] Despite Ajay definitely naming the presence of Sikandar near S2
for the first time in his evidence, it is hardly surprising that, Sikandar
omits to state about his presence either in Sec. 164 Cr.P.C. statement or

in his evidence before the court. This suspicious conduct of the
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prosecution in making an improvement by Ajay to show the presence of

the accused Sikandar near S2 so as to exonerate the witness Sikandar

whose presence is shown near S6 coach ought to be viewed with grave

suspicion.

Event No. 12

Exchange of carboys between the accused persons

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW
237)

Version in Sec. 164 Version in the court Version in Sec. | Version in Sec. | Version in
statement dated 164 statement 164 statement | the court
9-7-2002 dated dated

5-2-2003 22-9-2003
1. Mehboob Chanda 1. Mehboob Chanda taking Comments Comments
taking carboy from Ajay | carboy from Ajay and gave offered herein | offered
2. Hasan Lalu gave his his pipe to Ajay below. herein
carboy to Irfan Bhobha | 2. Hasan Lalu gave his carboy below.
3. Mehboob Latika gave | to Irfan Bhobha
his carboy to Shaukat 3. Mehboob Latika gave his
Lalu carboy to Shaukat Lalu

Event No. 13

Throwing of articles inside the S2 coach

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW
237)

Version in Sec. 164 Version in the court Version in Sec. Version in Sec. | Version in
statement dated 164 statement 164 statement | the court
9-7-2002 dated dated

5-2-2003 22-9-2003
Mehboob Chanda | Mehboob Chanda after Comments Comments
threw one burning | dousing “godadi and lugda” offered herein | offered
“lugda” like article | with the liquid from the below. herein
inside the S2 coach | carboy and after setting it below.
from the broken | on fire, had thrown it inside
window and  this | S2 coach with the help of

burning “lugda” was
thrown back outside by
the passengers.

the pipe which was thrown
back by some passenger.

Comments

This fact of the burning article having been thrown back by the
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passenger of S2 coach is contradicted by a passenger of S2 coach (PW.

216/ Exh. 1115/ Vol. 37/ Para 3/ Pg. 12429) who says that though a

burning rag had come inside but the passengers of S2 coach had got

together and doused it with the help of water. In view of this version

there is no question of any article having been thrown back outside by

the passengers of S2 coach and even this sequence of event, even though

appearing in the investigation as early as 29-4-2002 in the police

statement of (PW. 216) suggests that, the investigation agency had

recorded the police statement of Ajay after carefully taking into account

various aspects as revealed by other passengers and circumstances which

were incrementally built up by the investigation agency.

Event No. 14

Movement towards S6

Ajay Kanu Bbariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec. | Version in the | Version in Sec. | Version in Sec. 164 | Version in the
164  statement | court 164 statement | statement dated court

dated 9-7-2002 dated 5-2-2003 22-9-2003

These  persons | These persons | They also were | When Sikandar reached “A | Sikandar climbed
went towards S6 | went towards | breaking closed | cabin” through “Kachha | the metal heap
and at that time | S6 and during | doors and | Road” at that time he saw [ and saw that,
the stone pelting | that time | windows of the | Razak Kurkur, Bilal Badam, | Razak Kurkur,
was on and | sheru  who | train and at that | Honey =~ Badam, Siddiq | Bilal Badam,
sheru was | had a pipe, he | time a mob of 250 | Badam, Yaqub Patadiya, | Honey Badam,
hitting windows | was trying to [ to 300 people | Ayub Patadiya, Kadir | Siddiq Badam,
of any of the | break the | came and from | Patadiya, Faruq, Rahub | Aiyub  Pataliya,
coach between | hose pipe | there they went | kamli and Salim Panwala | Kadir Pataliya,
S2 to S6 and | between S2 | between S6 & S7 | were causing damage to the | Yakub  Pataliya,
attempting  to | to S6 coaches. | coach. train. Irfan Pataliya,
break it by way Rauf Kamli,
of a pipe. Farukh were

damaging the
train with the iron
rods.

Comments

[i] In the 164 Cr.P.C. statement Ajay is referring to some damage
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being cause on the window of one coach between S2 to S6 whereas, in
the evidence Ajay has improved it to suggest that, Imran Sheru was
hitting on the hose pipes between S2 to S6 coaches. This is a significant
improvement made at the instance of the prosecution so as to align
Ajay’s version with the factum of replacement of two hose pipes which
had come out in the evidence of the driver Mr. Rajendra Jadav (PW.
228) that he had learnt about the replacement of two hose pipes from
one Ravindra Khushwaha of the carriage and wagon department Godhra

Railway Station (PW. 228/ Exh. 1189/ Vol. 37/ Para 6/ Pg. 12615)

[ii] This version of Ajay also becomes extremely improbable for the
simple reason that, Ajay who otherwise has given meticulous details
about his having viewed the entire incident with specific role and has
described the exact nature of weapons and articles carried as well as the
place of different incident, however, he has failed to give his own
location at the time when he is describing this particular incident of
Imran Sheru trying to break the hose pipes. Further, even without this
location, it is hard to imagine that, when Ajay is giving descriptions of
movements of a group of accused persons then how has Ajay kept track
of the movement of Imran Sheru specifically that to threw the entire

duration from S2 to S6.

Event No. 15

Role attributed to Razak Kurkur near S6

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in | Version in the court
Sec. 164

Version in Sec.
164 statement

Version in Sec. 164
statement dated

Version in the court

statement dated 22-9-2003

dated 5-2-2003

9-7-2002

Nothing is | When Ajay reached near S6 | Nothing is | Razak Kurkur and | Thereafter, Razak
stated coach then towards the | stated about | Karim Panwala | Kurkur climbed the

Page 193 of 987

HC-NIC

Page 193 of 987

Created On Tue Oct 10 16:07:21 IST 2017




R/CC/1/2011

CAV JUDGMENT

about this engine side door of S6 | this climbed the coach | stair of S6 coach and
coach, Razak Kurkur was and Razak Kurkur | was seen pouring
standing on top of the and Salim Panwala | petrol like liquid from
footsteps, and was holding were gave support | carboy inside the
a carboy and was pouring and Razak Kurkur | coach from open
the petrol in the S6 coach emptied the carboy | window, Salim
and all this while, Salim in the window near | Panwala was
Panwala was supporting the door where | supporting the carboy
the carboy from below. passengers are | upward.

sitting.
Comment

[1] Ajay does not speak of any role in respect of Razak Kurkur both in
his 1st and 2nd police statement as well as in his 164 Cr.P.C. statement
dated 9-7-2002. However, after the police recorded a police statement of
one Poojaben PW. 81 dated 11-7-2002 describing pouring of some
inflammable material in the S-W side toilet of S6 coach. Thereafter, the
police recorded the 161 Cr.P.C. statement of one Iliyas Mullah who even
though has turned hostile in the court, however, the prosecution has put
the original version in the Cross-Examination which reveals that, this
Razak Kurkur was pouring inflammable liquid in the 1st compartment
and was aided by Salim Panwala. Immediately thereafter, Ajay’s 3rd
police statement was recorded on 3-8-2002, wherein, role of standing on
the S-W side door steps and pouring of inflammable liquid into a broken
window is attributed to Razak Kurkur and Salim Panwala for the first
time. This story was also spoken by the investigation agency through
Jabir in the confessional statement dated 5-2-2003 and also through
Sikandar in his police version dated 21-9-2003 recorded belatedly and
before the Magistrate on 22-9-2003. However, before all this the
investigation agency had also recorded the police statement of many
passengers travelling in the first compartment who did not utter a single
word in respect of this sequence of event as belatedly inserted in the

investigation only with a view to implicate a particular persons.
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[2] Sikandar has not specified about the window in his Sec. 164

Cr.P.C. statement dated 22-9-2003 however, the prosecution has

attempted to fill in this lacunae in the prosecution case by trying to

specify the place which in turn has not been corroborated by the

passengers travelling in the first compartment.

Event No. 16

Cutting of vestibule cover, climbing and entering coach S6.

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec.
164 statement
dated

Version in the
court

Version in Sec. 164
statement dated 5-2-
2003

Version in Sec. 164
statement dated 22-
9-2003

Version in the
court

9-7-2002

1. Reached | 1.After  reaching | Irfan Patadiya, Yunus | Maheboob  Latika [ At  that  time
near S6 and cut | S6, Mehboob | Ghadiyali, Anwar | cut the curtain | Mehboob  Latika
the curtain | Latika made holes | kalandar, Anwar Bala, | between two | had cut the curtain
between the S6 | in the carboy with | Mehboob Popa all of | coaches with knife | between two
and S7 with | his knife and cut | them came near S6 | and thereafter, | coaches by a knife.
knife and they | the cloth curtain | following them. And | Maheboob Latika, | Before that,
climbed and | between S6 and S7 | placed the carboys | Jabir Behra and | Mehboob  Latika
Jabir also | with knife and | there and Mehboob | Shaukat Lalu | had made holes

climbed and
was trying to
break door of
S6 and made
holes on the top
of the carboy
with knife.

2. Mehboob
Latika gave one
carboy to Jabir
and Shaukat
Lalu also
climbed the
coach and at

that time
Shaukat Lalu
opened the
main door of S6
towards “A
cabin” and
Rafik  Bhatuk
gave carboy

after  making
holes and Rafik
Bhatuk climbed

Mehboob  Latika
entered and after
him Jabir also
went inside. Both
of them kicked the
vestibule door and
broken the stopper
and opened the
door. At that time
Shaukat Lalu gave
one carboy to
Mehboob  Latika
and one carboy to
Jabir and from the

same route
Shaukat also went
inside and Rafit
Bhatuk gave
Shaukat one
carboy.

2. After going
inside Shaukat

Lalu opened the
Godhra side main
door and from

Latika made holes in
the carboy and then
went between S6 and
S7 and cut the canvas.
From there Mehboob
Latika entered first
followed by Jabir. And
then by kicking broke
the vestibule door.
Shaukat lalu gave two
carboys to  each
persons and Jabir
threw his knife on the
ground and caught the
carboy and shaukat
lalu also came inside
and open the door
towards A cabin and
from there Imran
Sheru, Rafik Bhatuk
and Shaukat Lalu
came inside with
petrol carboy. From
out side Hasan Lalu,
Irfan Patadiya were
pouring petrol from

carrying a carboy
each entered into
the coach.

At that time Rafiq

Bhatuk, Irfan
Bhopa, Imran
Sheru, Hasan Lalu,
Rauf Kamli, Irfan
Patadiya, Ayub
Patadiya were

standing on the
ground near the
coach and in the
meantime the door
was opened from
inside then Rafik
Bhatuk, Irfan
Bhopa, Imran Sheru
carrying one carboy
each entered the

coach from the
open door. Faruq
Bhana and Bilal

Haji also came.

with knife like tool
in the carboy
which was kept on
ground. After
tearing the curtain
Mehboob  Latika
entered the coach
and then Jabir
Bahera had also
gone inside.

At that  time
Shaukat Lalu had

supplied one
carboy each to
both of them.
Thereafter,
Shaukat Lalu also
went inside. At
that time Rafiq

Batuk gave one
carboy to Shaukat

Lalu and
thereafter, Rafiq
Bhatuk, Irfan

Bhobha and Imran
Sheru went inside
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and went into
the door and
Sheru and Irfan
Bhobha also
climbed and
went inside.

there Rafik Bhatuk,
Irfan Bhobha and
Imran Sheru
entered with one
carboy each.

broken window. That
time the all got down
from off side and
immediately the coach
caught fire and the

the S6 coach and
the S6 Godhra side
door was opened
and from there
Rafiq Bhatuk, Irfan

passengers started Bhobha and Imran
running. They caught Sheru entered the
passenger and Jabir coach  with
shaukat Bibino and carboy each.

shaukat Bhano and
Ashiq Hhussain looted
gold rings and gold
chains from  the
passengers and also
hit him.

Comment

[i] The incident of S6 described by Ajay in his 164 Cr.P.C. statement
is factually contrary to what he has stated in his deposition in the court.
Further, Ajay has specifically admitted that, in his version given before
the magistrate on 9-7-2002 he has failed to give name of any person as
being responsible for cutting the cover between the S6 and S7 coach.
(Para 77/ Pg. 12831) Ajay has specifically admitted that, a total of 6
persons had gone inside the coach. (Para 77/ Pg. 12831)

[ii] Ajay in his statement says total 6 persons with 1 carboy each
entered into the S6 coach while Jabir in his confessional statement says
total 5 persons with 1 carboy each entered into the S6 coach and
Sikandar in his statements says total 6 persons with 1 carboy each

entered into the S6 coach.

[iii] As per the version of PW. 232 Iliyas Mulla he along with Shaukat
Bibino and Shaukat Bhano went home before the coach caught fire
therefore there is no question of them remaining on off side for the

alleged loot.
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[iv] It is stated by Ajay in the cross examination that, he was standing
alone on the metal heap near the A cabin at the time of witnessing the
incident. However, the place of witnessing the incident as shown by
Sikandar is also the same metal heap and it is clear that, these two facts

cannot coexist.

[vl] Sikandar has clearly continued the story of Ajay in terms of the
total number of people who got inside the S6 coach and the total
number of carboy carried by them which fact is unsupported by the

version given by Jabir.

[vi] Sikandar had for the first time introduced the presence of Bilal
Haji and Faruq Bhana at the scene of the offence in his 164 statement
dated 22-9-2003. However, the prosecution after realizing this material
improvement in the prosecution story in respect of the presence of Bilal
Haji and Faruq Bhana which was not spoken to by any of it’s other
witnesses, as chosen to exercise it’s influence and drop these two names

in the evidence of Sikandar.

Event No. 17

Throwing of the burning rag and S6 setting on fire

Ajay Kanu Bariya (PW 236)

Jabirbin Yamin

Sikandar Siddiq Shaikh (PW 237)

Version in Sec. 164
statement dated

Version in the court

Version in Sec.
164 statement

Version in Sec. 164
statement dated 22-9-

Version in the
court

9-7-2002 dated 2003
5-2-2003
1. At that time | 1. At that time Hasan | Not stated When Sikandar was | Hasan Lalu,

Hasan lalu had
thrown a burning
rag from a broking
window and after
some time there was
smoke and there
was lot of
commotion/chaos.

2. He doesn’t knew

Lalu, Irfan Pataliya
and Ramzani were
sprinkling petrol from
outside from broken
window inside the
coach and Hasan Lalu
burnt a rag and threw
inside the S6 coach
from the broken

standing on the stone
heap at that time Faruq
Bhana and Bilal Haji
reached there. At that
time Hasan lalu,
Ramzani and Irfan
Patadiya were pouring
petrol like substance on
the broken window of

Ramzani and
Irfan
Patadiya
were pouring
petrol like
substance in
the  broken
window.
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how and when the
persons of S6 coach
got down and the
coach had started
catching fire slowly
and slowly.

window. Immediately
there was a “?”?” and
there were shouts in
the coach.

the coach.

He saw Hasan Lalu
throwing burning cloth
inside the coach from
the broken window.

Comment

[i] Sikandar has merely spoken about the role of one person in

throwing the “Lugda” in to the coach in his 164 Cr.P.C. statement

whereas, in order to achieve consistency with the prosecution version of

both Ajay as well as Jabir, this witness has improved and has also

introduced the names of Irfan patadiya and Ramzani as being present

with Hasan Lalu at the time throwing of “Lugda” into the coach.

Event 18

Incident of Fire in S6.

Ajay Kanu Bariya (PW 236) Jabirbin Yamin Sikandar Siddiq | Bhikhabhai

Shaikh (PW 237) Harmanbhai

Bbariya

Version in Sec. | Version in the | Version in Sec. 164 | Version in | Version | version in the court
164 statement | court statement dated 5-2- | Sec. 164 | in the
dated 9-7-2002 2003 statement | court

dated

22-9-2003
1. At that time | 1. At that time | 1. From outside At the time when he
Ajay was | Ajay was | Hasan Lalu and Irfan was standing near
standing in front | standing on the | Patadiya were “A cabin” he had
of S6 and he | metal heap. With | sprinkling petrol seen the mob set
came to the door | a view to see that | from the broken the coach on fire.
to see what they | what these | windows at that time Following persons
are doing? He | persons are doing | Jabir and others were near the
saw that, these | inside, went to | descended on the off coach. Hasan Lalu,
people were | the open door of | side and Shaukat Lalu,
sprinkling S6 but nobody | immediately there Mahommad lalu,
kerosene in the | was seen. Neither | was fire in the coach Kadir Pataliya, Babu
coach from | the persons who | and from there Pataliya, Soeb
carboy and | went inside nor | passengers were Kalandar, Yunus
Hasan Lalu and | the  passengers | running. Ghadiyali,
Ramzani were | were seen but he | 2. One of the Maheboob Popa,
sprinkling saw the petrol | passenger was held Salim Panwala,
kerosene from | which was | and was assaulted. Shaukat Bibino,
outside the | sprinkled. Jabir,  Shaukatbibi Shaukat Bhano,
coach. 2. The second | and her nephew Salim Panwala and
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2. At that time
Anwar Popa,
Yunus Kalandar

event of breaking
window is not in
the deposition.

Ashik Hussain had
looted the gold rings
and chains from the
passengers.

Ramzan Bibino. (no
specific role
assigned to anybody
though the witness

and Yakub claims to know the
Pataliya were accused)
breaking
windows and
doors of S6
Comment

[1] In the statement of 164 of Cr.P.C. Ajay has stated that, he was
standing in front of S6 coach and saw from the door that, the persons
named by him are sprinkling kerosene in the coach and Hasan lalu and
Ramzani were sprinkling kerosene from a broken window outside the
coach. Also Ajay has stated that, the named persons were pelting stones
on S6 coach. Whereas, in the evidence, Ajay has stated that, he was
standing on the metal heap and he went to see what the persons inside
the coach were doing from the door but he saw nobody in the coach and
saw petrol which was sprinkled. Also Ajay has not stated the incident of
stone pelting on S6 in his deposition as he has stated in statement of 164

of Cr.P.C.

[2] Bhikha Harman claims to have seen the incident from near the “A
cabin”. The VHP witnesses who have claimed to be near the “A cabin”
neither noticed presence of Bhikha nor Bhikha noticed presence of the
other VHP witnesses. He has stated that, a mob has set the coach on fire.
He has further stated that, 13 persons mentioned in the table were
present near the coach. He has not specified any role played by any of
these 13 persons in the commission of offence. Bhikha has not stated
anything in respect of the way offence was alleged to have been
committed as propounded by the prosecution through it’s witnesses. The
version of Bhikha Harman destroys the case of prosecution and in the

process also destroys his own evidence.
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that Rafik Bhatuk
and mob were
stopping fire engine
and pelting stones
on it.

Ajay went home
from “A Cabin”.

Ajay Kanu Bariya (PW 236) Jabirbin Sikandar Siddiq Shaikh (PW 237)
Yamin
Version in Sec. 164 | Version in the court | Version in Version in Sec. Version in the
statement dated 9- Sec. 164 164 statement court
7-2002 statement dated 22-9-2003
dated 5-2-
2003
He started running | Outside also people | Not stated Not stated about | Not stated about
towards signal were shouting about the the same the same
faliya and saw there | “bhago bhago” and same

Comment

[1] In order to achieve consistency in the prosecution version more

particularly in respect of role belatedly attributed to Bilal Haji in clear

contradiction to the contents of the fire brigade “occurrence book”, the

prosecution has been able to achieve consistency by getting Ajay to

improve upon it’s version and omit the entire event of him having

witnessed the stoppage of the fire brigade.

PART IV-B

LIST OF CITATIONS RELIED ON BY MR IH SYED, LEARNED COUNSEL

FOR THE DEFENCE ARE AS UNDER:

Sr. |Parties
No.

Citation

Issue

Karnataka

1 |Noushad @Noushad
Pasha v. State of|[SC]

2015(1) Crimes 32
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Sulemanbhai Ajmeri
v. State of Gujarati

(2014)7 SCC 716
Para 225

CAV JUDGMENT

SC expressed anguish
about the
incompetence with
which the Investigating
Agency conducted the
Investigation of the
case of such a grievous
nature, involving the
integrity and security
of the nation. Instead
of booking the real
culprits responsible for
taking SO many
precious lives, the
police caught innocent
people and got
imposed the grievous
charges against them,
which resulted in their
conviction and
subsequent sentencing
— law on conspiracy
and confession.

State of M.P. w.
Dharkole alias
Govind Singh & Ors.

2014(13) SCC 308
paras 9, 12

Principles of beyond
reasonable doubt.

Karan Singh V.
State of Haryana

(2013)12 SCC 529
Paras 16 & 19

On fair investigation

Suyjit Biswas v. State
of Assam

2013(12) SCC 406
[paras 13 to 17]

Suspicion cannot take
place of proof — graver
the crime  greater

should be the standard
of proof.

Sunil Kundu v. State
of Jharkhand

(2013)4 SCC 422
Para 29

Defects in investigation
can be ignored if other
evidence is of sterling
quality - lapse and
irregularities in
investigation cannot be
ignored if it goes to the
root of the matter and
if they dislodge the sub

Page 201 of 987

HC-NIC

Page 201 of 987  Created On Tue Oct 10 16:07:21 IST 2017




R/CC/1/2011

CAV JUDGMENT

stratum of the
prosecution case -
improvements made in
the court to support
prosecution case -
evidence of eye
witnesses does not
inspire confidence.

7 |Narendrakumar v. 2012(7) SCC 171 Prosecution has to
State of NCT of stand on his own legs
Delhi and cannot take

support of weaknesses
of defence.

8 |Sunilkumar 2010(13) SCC 657 |Law in respect of
Shambhu Dayal witnesses making
Gupta material improvements

in comparison to their
earlier statements or
other evidence with a
view to support the
case of prosecution to
make it consistent.

9 |Aloke Nath Dutta & (2007)12 SCC 230 |3 tests of confessional
Ors. vs. State of|Paras 87 to 90, 100 |statement [i]
West Bengal & 106 voluntariness [ii]

truthfulness and [iii]
corroboration / inter se
contradiction with
other evidence.

10 |Mousam Singha Roy|2003(12) SCC 377 |Graver the offence
v. State of West| [paras 27,29, 31] stricter should be the
Bengal degree of prove -

moral conviction.

11 |Krishnan & Ors. v.[2003(7) SCC 56 Witnesses are the eyes
State represented by | paras 21-24 and ears of justice.
Inspector of Police

12 |Jogindra Nahak & (2000)1 SCC 272 Sec.164 statements not

Ors. v. State of
Orissa

Paras 22-24

sponsored by the
investigation  agency
effect on prosecution
case / malice in law of
investigation  agency
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not following the law.

13 |Kantilal Kalidasbhai|(1999)1 GLH 964 Submission of case
& Ors. v. State of|paras1to6 diary is mandatory
Gujarat along with the charge

sheet otherwise
contempt.

14 |Rampal Pithwa|1994 Suppl. (2) SCC |Duty of the 1.O. is to
Rahidas & Ors. v.|73 act fairly and honestly
State of| Para 37 and shall not re3sort to
Maharashtra fabricating false

evidence to secure
conviction otherwise it
will shake the
confidence of a
common man in
criminal justice system.
15 |Dilavar Hussain v.|(1991)1 SCC 253 Although, guilty should

State of Gujarat

Paras 3, 4, 18 & 19

not escape but on
reliable evidence,
truthful witnesses and
honest and fair
investigation. No free
man should be
amerced by framing or
to assuage feelings as it
is fatal to human
dignity and
de3structive of social,
ethical and legal norm.
Heinousness of crime
or cruelty in its
execution however
abhorrent and hateful
cannot reflect in
deciding the guilt.

16

Surajmal v. State of
Delhi [Admn.]

1979(4) SCC 725

Witnesses making two
inconsistent statements
in their evidence either
at one stage or at two
stages, the testimony
of such  witnesses
becomes unreliable
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and unworthy  of
credence - no
conviction can be
based on that.

17

State of U.P. w.
Jagoo alias Jagdish

1971(2) SCC 42

Non-examination of
material witnesses by a
prosecution who were
essential for unfolding
the narrative - truth
will seriously affect the
trial.

18

State of
Maharashtra V.
Sindhi alias Raman

(1975)1 SCC 647

19

State of U.P. w.
Jagoo alias Jagdish

1971(2) SCC 42

Non-examination of
material witnesses by a
prosecution who were
essential for unfolding
the narrative — truth
will seriously affect the
trial.

20

Haricharan Kurmi &
Anr. v. State of
Bihar

AIR 1964 SC 1184
Paras 76

Confessional statement
can be only used by
the court if on the
basis of other evidence
the court concludes to
convict a person and at
that point of time the
court can use the
confessional statement
only to lend assurance
to the decision.

21

State of U.P. w.
Bhagwant Kishore
Joshi

AIR 1964 SC 221

Prosecution
manipulated or shaped
up by reason of
irregularity to throw /
cast a  reasonable
doubt about the
prosecution story or
seriously prejudice the
defense — effect of.

22

Tahsildar Singh &

AIR 1959 SC 1012

Section 162 statements
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can be only used to
contradict and to
impeach upon the
credibility of a
witnesses.

23 |B.

Sarwan Singh
Ratan Singh v. State
of Punjab

AIR 1957 SC 637

Mandatory to follow
circulars of the high
courts by the recording
magistrate.

24 |Tomaso Bruno V.

State of U.P.

Criminal Appeal
No.142 of 2015

Non-production of
CCTV footage, non-
collection of called call
records can be said to
be with holding the
best evidence -
prosecution tried to
establish a case against
the accused by making
improvements by
various stages — para
33 — adverse inference
u/s. 114(g) of the
Evidence Act.

I

PART V-A

SUBMISSIONS MADE BY MS. NITHYA RAMKRISHNAN, LEARNED

COUNSEL FOR DEFENCE APPEARING WITH MR SOMNATH VATSA,

ON BEHALF OF RESPONDENT — CONVICT - SALIM YUSUF ZARDA

Main proposition

The accused/appellants cannot be imputed any object or act

of causing the unfortunate death of the 59 persons in the

Sabarmati Express fire on 27,/2/2002.

There is no credible evidence to conclude that petrol was poured

on the floor of the coach to set the coach aflame. Quite the

contrary, for passenger silence as to this dispels the notion
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consummately.

There is also no basis to conclude that any member / bystander
standing outside the train at A Cabin caused the fire either by
throwing burning objects into the coach or in any other manner at
all. Indeed. Even the case of the State at the trial was that it was
impossible to cause the fire by throwing burning objects from

outside.

It must particularly be noted that as far as Salim Zarda is
concerned, even the State does not allege that he was present at

A-Cabin on that fateful day.

Ancillary propositions

i] The most that could be attributed to any of the
accused/appellants, assuming that there is reliable identification of
presence in the mob, would be an offence U/s 148 of the Indian
Penal Code (IPC). No act done towards a common object beyond
stone pelting is proved against any of the appellants/accused, if

their presence can at all be established by reliable identification.

ii] There is no basis for concluding beyond reasonable doubt that

all the accused/appellants had the common object of causing death.

iii]  No passenger identifies any accused as a person who used
any inflammable object. Passenger identifications for the first time
during the trial if any, are made 7-8 years after the incident,
without a TIP preceding the same. Further, none of the passengers

even claimed in contemporaneous statements that they could
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identify anyone at all.

It must be noticed at the outset that:

No means / attempt / act of causing death other than by fire is
attributed to any one by the state. Thus if, and only if, the fire is
attributable to anyone of the appellant / accused or respondent accused
either by  pouring petrol near seat 72 as alleged or by inflammable
rags or materials thrown from outside, can the charge of causing death

be sustained.

Pouring of petrol near seat72 is rendered impossible by the fact
that not one passenger present at thatvery spot speaks of this. Though
inflammable objects were undoubtedly thrown into the train as
passengers do speak of this, the same could not have caused the fire, for

the reasons presently stated.

If death by the act of anyone present at A-Cabin is established,
then the next question would be, which of them can be, in law,
attributed with responsibility for the either the act or the object of
causing death. As res gestae, it should be noticed that if the mob had the
common object of causing death, persons leaving the coach would have
been chased and fatally attacked. No escaping passenger (and about
150-190 escaped the fire) claims any attempt on their life or any

violence by the mob as such after they alighted from the coach.

Only three speak of any harassment at all. (A) PW-170 -
Pravinbhai Amthabhai Patel, (B) PW-202 - Govindsinh Ratansinh Panda,
(both on the off-side)- and (C) PW-175- Gayatriben Panchal (on the on-

side), who refer to attacks by a group of 6 or 7 persons only, and the
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nature of harassment rules out murderous intent. Pravinbhhai was hit

and his leg fractured. True, Gayatriben escaped the harassment by

moving under the train, but there is nothing to suggest that the attack

had initially been murderous or that it would have turned so later.

III

Grounds on which above propositions rest

Time of notice of fire makes it impossible for anyone outside the

train to have caused the fire. The following established facts prove

that the fire was co-terminus with the stoppage at A-Cabin which

shows that the prosecution story is false:

The fire was noticed within 3-5 minutes of the train leaving
after ACP at the platform or just outside it. More
importantly, fire was noticed simultaneously with the
second stop. As the fire must necessarily have originated
before the point in time it was first noticed, it must have

originated before the train stopped at A Cabin.

GRP Wardhy book (Exh. 990/ Vol. 1/ Pg. 134) mentions an
entry at 7.55 am, which simultaneously mentions stoppage at
A Cabin, stone pelting and fire. The information was given by

the Station Master. This is an admitted document.

ASP Fulsingh Meena deposed that the first ACP (Chain-
pulling) right after the platform, was rectified and the train
started at 7.55 am. Within 3 minutes of this, he was informed
by walkie-talkie on the fire, simultaneously with the stoppage
at A cabin and stone pelting. He told the Station Master, who

as we see, recorded a complaint at the GRP post, as
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evidenced by the Wardhy book. (See -PW. 126/ Exh. 742/
Vol. 33/ Para 3/ Pg. 11385; Para 7/ Pg. 11387 & Exh. 743
— not part of the paper book)

The Guard's book mentions fire in Coach S-6, within 5
minutes or re-start upon rectification of ACP and
simultaneously with the stoppage of the train at A Cabin and
stone pelting. (Note of 'restart' upon ACP correction: 8 am
and note of fire in S-6: 8.05 am.) (See — Exh. 778/ Vol. 34/
Pg. 11487). The Guard (PW-135) notes the time of re start
as 8 and time of fire as 8-05, the ASM notes time of re-start
as 7.55 and hears of the fire report as within 3 minutes
thereof. Thus, both accounts are consistent as the event of
the fire is noted with reference to the re-start after the ACP.
The Guard's book is also a document produced by the

prosecution and not denied by them.

TTE Raniwal who descended from the guards coach as soon
as train stooped at A Cabin and sensed stone pelting, saw a
smoking coach as he walked ahead, and came back to
mention this to the Guard. (See- PW. 136/ Exh. 780/ Vol.
34/ Para 3/Pg. 11489)

The Engine driver senses the train stopping, blows the
whistle. He turns backward and immediately sees the fire in
the coach S-6. (See-PW. 228 / Exh. 1189 / Vol. 37/ Para
4 / Pg. 12613) (Driver's first complaint made at 9.30 an on
the same day). (See- Exh. 1190/ Vol. 37/Pg. 12624 -
12625)
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« ASM A-Cabin- R.P. Meena hears the Driver's whistle of
imminent stop near A-Cabin, descends from his office, sees
an approaching mob, warns passengers to shut doors and
windows, As soon as he climbs up to his post, he notices the
fire. (See - PW. 127 / Exh. 744 / Vol. 33 / Para 2 / Pg.
11392)

Thus, notice of fire is simultaneous with the stoppage at A-

Cabin or within moments thereof. Therefore the conclusion is
inescapable that the cause of fire had been activated before the
actual point of stoppage at A-Cabin, which point of stoppage may

be between 8. or 8.05. am.

The petrol pouring theory or the Ajay Baria story is ruled
out as impossible, because the State's case is that the alleged 'core
group' started to move from Aman Guest house towards 'A" Cabin
well after the restart upon rectification of the ACP. (See-PW.
236 / Exh. 1231 / Vol. 38 / Para 5 / Pg. 12785). In fact the case

is that this group started only after the train had reached Garnala.

The State has bound itself to the position that just the trip
from Aman Guest House to Ali Masjid itself takes 4 minutes. (See-
Exh. 1014 / Vol. 36 / Pg. 12239 -  12240) But within 3-5
minutes of the train's re-start, the fire had already occurred. The
4 minutes ride from Aman to Ali Masjid is co-terminus with, if not
slower than, the train's re-start and stop at A- Cabin. Thus, the fire
had occurred and had been noticed even before the tempi could
have reached Ali Masjid as alleged. There is no question of the fire
waiting for the additional activities of the conspirators as alleged,

such as off-loading at Ali Masjid and reaching the train, and more.
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Likewise, the stone pelting mob could only have accessed
the train from the outside after it stopped at A-Cabin. But the fire
had been ignited earlier, so, no member of the mob could have

caused the fire from outside A-Cabin.

The State has not disputed this position at all. The only
submission on this point is that the contemporaneous record also
notes “setting the coach S-6” on fire. The submission is
misplaced. These words are no legal proof of how the fire
occurred. The makers of that record were examined and they gave
no oral direct evidence of who set the train on fire and how. It is
not the case of these witnesses that they saw the acts of
incendiarism. The words “S-6 Ko Jala diya” or “aag laga di”
or such things in the Guard's book or Driver's complaint, at best
signify their impression, which is neither oral nor documentary
evidence of the cause of the fire. The record is only evidence of the
factum of fire, and the time of its sighting. Of the cause of fire, the

records are not even hearsay.

There is no forensic support of the prosecution case of arson by

use of petrol or any other flammable liquid or accelerant.

To this end, the defence argued that the finding of 'petrol' residue,
repeatedly confused with “petroleum hydrocarbon residue” (which

is a completely different thing) is untenable because:

« PWs 227 and 240, though FSL officers, cannot be considered
'experts' in fire forensics at all, in terms of S.45 Evidence Act.

They claim no specialize knowledge.
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No proper test or proper procedure to establish any finding was
followed. The tests referred to by PW 227, thin layer
chromatography (“TLC”) and gas chromatography (“GC”) are
incapable of confirming the presence or absence of petrol.

(See- PW-227/Exh. 1161/ Vol. 37/ Para 12/ Pg. 12550).

The precondition for accepting opinion evidence, laid down by
settled judicial precedent, has been flouted by the PW 227's
failure to place before the court, the procedure, reasons,
readings, comparisons and results upon which FSL finding of
petro-petroleum hydrocarbon residue are based. Under S.51 of
the Evidence Act, the reasons of opinion led are relevant.

Absence of reasons would, therefore, also be relevant.

The finding of petrol/petroleum hydrocarbon residue even

'

taken as its face value does not signify an ' accelerant' /
flammable liquid / poured to set the coach on fire. The coach
itself, as also passengers' luggage would be full of matter

containing petroleum derivatives.

PW 240's conjectures had no rational or scientific basis and
are ruled out by the very authority he cites which is “Practical
Fire and Arson Investigation” by Redsicker and O'Connor as well
as NFPA 921 Protocols, both of which are, according to him
standard books. (See-Exh. 1347 / Vol. 38 / Para 16 / Pg.
12989)

[ To amplify the aforesaid points, a summary of the position in the

relevant books is separately extracted for the ease of reference.]
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Who is an expert?

Now, who is an expert, has been explained by judicial

precedent with complete clarity:

[i] the expert must be within a recognized and specialized

field of expertise (S 45 Evidence Act)

[ii] the evidence must be based on reliable principles, and

[iii] that the expert must be qualified in that discipline.
[Ramesh Chandra Agrawal V. Regency Hospital Ltd
(2009 (9) SCC 709)]

An expert is only an expert if he follows the well accepted
guidelines to arrive at a conclusion and supports the same with
logical reasoning which is a requirement of law as laid down in
the Indian Evidence Act was an argument accepted in Sidhartha

Vashisht @Manu Sharma Vs. State (NCT of Delhi) (2010) 6 SCC
1]

In order to bring the evidence of a witness as that of an
expert, it has to be shown that he has made a special study of the
subject or has acquired a special experience therein or, in
other words, that he is skilled and has adequate knowledge of the
subject. [State of Himachal Pradesh v. Jai Lal (1999) 7 SCC 280;
Mahmood v. State of Uttar Pradesh (1976) 1 SCC 542)]

What is required for expert/opinion evidence to be read by the

court ?
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This too is clearly settled:
Ramesh Chandra Agrawal v. Regency Hospital Ltd. (2009 9
SCC 709;

The importance of an opinion is decided on the basis of the
credibility of the expert and the relevant facts supporting the opinion
so that its accuracy can be cross checked. Therefore, the emphasis has
been on the data on basis of which opinion is formed. The same is
clear from following inference: Mere assertion without mentioning the
data or basis is not evidence, even if it comes from expert. Where the
experts give no real data in support of their opinion, the evidence even
though admissible, may be excluded from consideration as affording

no assistance in arriving at the correct value.”

Dayal Singh v State of Uttaranchal, (2012) 8 SCC 263;

“The essential principle governing expert evidence is that the
expert is not only to provide reasons to support his opinion but the
result should be directly demonstrable.”.....” If the report of an expert
is slipshod, inadequate or cryptic and the information of similarities
or dissimilarities is not available in his report and his evidence in
the case, then his opinion is of no use.”..... “In other words the value
of expert evidence depends largely on the cogency of reasons on which

it is based.”

Mahmood v. State of Uttar Pradesh (1976) 1 SCC 542;

Para 19”The expert has not given any reasons in support of his

opinion. Nor has it been shown that he has acquired special skill,
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knowledge and experience in the science of identification of finger-
prints. It would be highly unsafe to convict one on a capital charge
without any independent corroboration, solely on the bald and
dogmatic opinion of such a person, even if such opinion is assumed to

be admissible under Section 45, Evidence Act.”

The “Daubert Principles” resulting from a landmark US
Supreme Court Judgement, Daubert v. Merrell Dow
Pharmaceutical Inc. (509 US 579 (1993) has been quoted with
approval by a Constitution Bench of the Supreme Court in Smt.
Selvi and Ors. v. State of Karnataka- (2010) 7 SCC 263. The said
Principle is based on Rule 702 of the Federal Rules of Evidence of
1975 governing the admissibility of expert opinion testimony
based on scientific findings. The majority opinion (Blackmun, J.)
in the above-mentioned US Supreme Court case following Rule

702 of the Federal Rules noted that-

“The trial judge's first step should be a preliminary assessment
of whether the testimony's underlying reasoning or
methodology is scientifically valid and whether it can be

properly applied to the facts in issue.”

“Several other considerations will be applicable, such as:
whether the theory or technique in question can be and has
been tested .whether it has been subjected to peer review and

publication:

 its known or potential error rate
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o the existence and maintenance of standards controlling its

operation

» whether it has attracted widespread acceptance within the

scientific community”

The Constitution Bench also noted that Daubert ruling in
this regard that trial judge is expected to perform a 'gate-keeping'
role to decide on the admission of expert testimony based on

scientific techniques.

By the above standards, neither PW 227 nor PW 240 are

experts nor is their testimony of any value.

A scientific opinion tendered in the witness box is to be
assessed like any other evidence, and admissions will bind such a

witness.

PW 227 Mr. Talati, admits he has no experience of such
cases (Para-9 / Pg.-12549). He admits that he does not know
such a basic fire forensics concept as 'flashover'. (Para-9 / Pg.-
12549). He is unable to say what material the coach is made of
and he did not ask for samples (Para-10 / Pg.-12549). He is
unable to say whether petrol found according to him on un-burnt
cloth is burnt or un-burnt (Para-12/Pg.-12550). He is unable to
say the time period for retention of petrol in a substance though
retention time is a result that a GC will reveal (Para-12/Pg.-
12550). He admits that he did no pyrolysis test, nor a multiplier
analysis (Para- 12/Pg. -12550). He does not even assert that

the only tests he performed are sufficient to conclude anything. He
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does not himself quote any text or principle.

It is not even clear whether he means to say residue of
petrol or of petroleum hydrocarbons and whether he knows that
difference. His testimony throughout speaks of residue of
petroleum hydrocarbon. His failure to find any petroleum
hydrocarbon residue in rexin (a brand name for PVC or like
polymer) which by its very raw material and manufacture
abounds in petroleum hydrocarbons indicates that he is quite
clueless about the properties of petroleum hydrocarbons (Para-
15/Pg.-12551-12552). Similar is his failure to be able to detect
petroleum or other hydrocarbons in oil soaked material. His report
and examination in chief, are both bereft of the slightest reference
to methods, readings, similarities, differences or standards. He has
furnished the court with no basis to assess his evidence or rely

upon it. Such evidence is ruled out at the threshold.

PW 240 does not fit the bill either, for he claims no
specialised knowledge of fire forensics. He does not even know
whether heat release rates can be measured. (Para-17/Pg.-
12990). This was his first experience of fire in a train (Para-7/Pg.-
12985). Neither PW 227, nor PW 240 has any claim to special
knowledge of the subject. Their answers to queries confirm a
fundamental ignorance, and in PW 240's case, an obdurate refusal

to even apply the principles that he claims to have read.

Judicial notice under S.57 and power to inquire under S.165

Evidence Act

The Court is entitled to take judicial notice of authoritative
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texts on science. This power is unhampered by any procedure. The
State cannot possibly object to this Court reading the texts
submitted by the defence on Fire Forensics particularly when the
FSL witnesses shed no light on the matter and even the State, at
this appellate stage, has abandoned reliance on parts of the same

without giving any alternative authority in support.

In sum, the defence argument was, not to seek a particular
forensic finding from the Court on the fire, but merely to assess
the completely unreasoned, cryptic, reports in the light of
established, reliable principles, which assessment is both the duty
and the privilege of the Court, and for which it is endowed with

statutory powers.

State's arguments regarding expert testimony

[a] The State has, chiefly, argued that a proposition or

text not put to the expert witness cannot be relied upon.

[b] PW 240 has taken some photographs show a
demarcation between 75 percent of intense burning in the
coach on the east side and 25 percent of reduced burning
on the west side. This was argued as countering the defence
case that no demarcation has been shown. (This is a severe

misunderstanding of the defence argument.)

[c] The State has also argued that expert evidence is only
opinion evidence and that it shall rely upon the PWs 227
and 240 only to the extent that they corroborate Ajay

Kanubhai Baria and Jabir's confession and shall
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eschew PW 240's opinion that burning objects thrown from

outside will not cause such a fire.

[d] Some judgments are cited by the State, do not dent
the defence points, and may, ironically even support the

defence.

Defence Rebuttal of States arguments on Forensics

The Court is neither absolved of the duty nor robbed of the

privilege of assessing opinion testimony.

There is no quarrel, as there cannot be, with the proposition
that a counter-view must be put to an opinion expert before it can
be relied upon. However, for this proposition to be pressed,
the witness must satisfy the definition of an 'expert'. And further
satisfy, the requirement of showing the court, the basis his
testimony or opinion. These requirements do not rest on the
nature of cross examination at all, but are instead, the sine qua
non of scientific testimony. It is a precondition for the receipt of
opinion evidence in court, which cannot be waived, even if the
defence does not ask a single question of the expert. The forensic
evidence led by the State in this case fails at the threshold for
want of specialised knowledge, compliance with due procedure

and lack of cogency. PW 227 is also completely cryptic.

In other words, an incoherent, un-reasoned and
unsubstantiated opinion is not binding upon the Court merely
because questions or passages were not put to a person lead as an

expert, even when the opinion witness satisfies none of the pre-
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conditions for acceptability.

Cases in re expert evidence cited by the State

The State has cited Bhagwan Das v State of Rajasthan AIR

1957 SC 589. This was a case where a conclusion adverse to the
accused was drawn by the High Court to reverse the acquittal. The
Supreme Court held that this was unfair to the accused, for the
High Court had negated a factual assessment of 'unconsciousness'
and read medical texts to opine on whether the person could have
been unconscious at all. In that context, it was held that the texts
read by the High Court may not have been in the same
circumstances as that examined by the expert. By contrast, in the
present case, principles universally applicable regardless of
circumstances have been ignored. Tests that will reveal the
identity of a flammable liquid and the tests that will not are
known and they remain so regardless of the fact situation.
Likewise, the need to analyze comparison samples, and to
eliminate the effect of interferences applies in all fire
investigations, regardless of circumstances. It is not as though a
correct procedure is adopted but a different reading is urged by
the defence. The defence is merely trying to bring to the Court's

attention what the established scientific procedures are.

As far as PW 240 goes, the very text he speaks of and
quotes verbatim, though without due acknowledgment, shows
that his inaccuracies are far worse than mere ignorance. Anyway,
since he has quoted from that text, there can be no complaint that
the text was not put to him. The Redsicker text warns against

concluding that fire was caused by pouring an accelerant merely
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from an alligatoring pattern. However, his first conjecture of a

deliberate pouring of petrol is drawn from just such a pattern.

The next case relied upon by the state is State of MP v.

Sanjay Rai (2004) 10 SCC 570. Here the Supreme Court upheld
the High Courts order of acquittal and held that the Trial Court
was wrong in recording a finding adverse to the accused by
concluding on its own that there was strangulation, when there

was no evidence to that effect.

In yet another case relied upon by the prosecution, namely,

Santosh Kumar Singh v State through CBI (2010) 9 SCC 747, the

experts were pioneers in the field of DNA testing and also those
whose set procedures had gained universal acceptance. DNA
testing being, a one to one match, their findings were accepted
after the Court's own expert witness had also been examined. Can
it be said that either PW 227 or PW 240 are witnesses of such a
stature of expertise? PW 240 does not even return a scientific
answer to a question whether fire could have started before the
train stopped. On the contrary, he reiterates the prosecution's
untenable case of an entry into the train by arsonists, for an

answer, without testing its feasibility.

Most importantly, in the case of Santosh Kumar [supra], the

requisite tests were carried out and their results produced before
the Court. This is far from the case in the Godhra Fire
Investigation, and 'fire debris analysis' is nowhere as
straightforward as a DNA matching. The scientific evidence
brought to the attention of the Court by the prosecution is

unfortunately not supported by any science whatsoever. These are
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the opinions of a man who is admittedly not an expert and whose
opinions are further contradicted by the very text that he cites as

an authority.

Just as a court cannot be asked to conclude the presence of
acid when it is admitted that no litmus test was carried out or to
conclude that a person was running a temperature of 104 degrees
when it is admitted that no thermometer was used, a court cannot
be asked to believe that there was petrol, when no spectrometry or

other detector was used, and interferences were not eliminated.

Defence alternative of smouldering fire.

The defence has placed on record, a case of probability,
more consistent with passenger versions of a thick toxic smoke
preceding the bursting into flames. It is to this end that the
scientific studies on the nature of a smouldering fire transiting to
flaming have been placed before the Court. The purport of the
defence submission in this regard is that despite a clear possibility,
if not probability, of a smouldering fire, the investigation has not
even examined this. As a consequence, the trial court has been
mislead into a large number of convictions and life terms and
death sentences, in this capital case, on the assumption that this
train fire could only have been caused by a large quantity of petrol
being poured onto the coal floor. Now, before the appellate court
when the State is claiming that fire was caused by burning rags,
without leading any opinion evidence on the point, the defence is

entitled to rely on basic scientific principles of a smouldering fire.

It is reiterated, that the Court is not being asked to return a
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forensic finding by way of a new theory. Only to note that possible
alternatives were irrationally rejected at the time of investigation
and are not sought to be introduced when the story of fire by
pouring petrol is floundering. However, if the State, categorically
ruling it out at the trial, seeks that its new version be entertained,
then the scientific logic of this new explanation cannot be

overlooked.

State's misunderstanding on technical argument in re lines of

demarcation

The Defence had shown a passage from Redsicker (Chapter
4) that a line of demarcation around the point of origin, of the fire
can map the speed of burning. As Lentini notes, even this is a
debunked method now). PW 240 speaks of a fast spreading fire
even though no such line is noted by him around the point which
he claims, is the point of origin. (“Lines of demarcation” is a 'term
of art' in fire forensics, a technical point. The demarcation
between burnt and less burnt parts of a whole compartment has
nothing to do with the issue. To be fair to PW 240, he does not
refer to this as a line of demarcation in the aforesaid 'term of art'

sense.

Passenger accounts rule out both conspiracy and common
intention

a) Conspiracy under S.120 (B) IPC read with 302IPCto a
core group acquiring and pouring petrol on flooring of S-6

The case of conspiracy is ruled out because not one passenger
speaks of its execution as alleged. It is also ruled out because of

the time of notice of fire and forensics alike fail to support it.
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Jabir's confession cannot be the basis of the concluding any such

conspiracy, as it is legally impermissible to do so.

A confession of a co-accused is not substantive evidence. It can
only be looked at under S.30 Evidence Act, if there is other reliable
evidence. As the only other material on the execution of the
conspiracy by entering through S-6/S-7 vestibule is Ajay Kanubhai
Baria's statement fraught with contradictions, and far from
reliable, Jabir's confession is ruled out as a piece of evidence
against any of the co accused as well as in support of conspiracy.

[Haricharan Kurmi v State of Bihar AIR 1964 SC 1184; Para-17]

It is also ruled out under S. 10 of the Evidence Act as a post arrest
confession, made on a date one year after the period of the
alleged conspiracy ended cannot be used under S.10. [Mohammed

Khalid v State of West Bengal (2002) 7 SCC 334; Para-33].

The statements of Ranjit Jodhabhai (PW-224), and Prabhat (PW-
231) who work at the Kalabhai petrol station alleging purchase of
petrol the previous evening cannot be believed. Firstly, their
statements are contrary to their own very statements made nearly

a year earlier in April 2002 (09-10/04/2002 written by pencil),

soon after the incident, when they positively asserted that no loose
petrol was ever sold by them. A complete volte face in February
2003 has no credibility by any principle of appreciation of
evidence. Their conduct shows them to be liars and hence

unworthy of credit.

Ranjit (PW-224) has been also shown to be a liar several times
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over, who is constantly admitting to taking money from one party
or another. The sting operation showing him as saying so, and his
later explanation of having taken money for the sting operation
itself, was not permitted to be brought into evidence, and every
single person indicted by these witnesses has been convicted and

sentence to death. This is a gross failure of due process.

Prabhatsingh (PW-224) in his statement of April 2002 states that
his seat at work was inside the station from there is no question of
seeing customers outside. In February 2003, he improves his
statement by providing an explanation that he came outside his
office towards PW-224 that several persons came to buy loose
petrol. This crafted improvement is certainly indicative of a

malicious falsehood.

Although Prabhat did not feature in the sting operation, the
evidence of the journalist who conducted it would have impugned
both the petrol vendors as well as the malice of the investigating
agency and further discredited the entire story of the purchase of
petrol on the previous day of the fatal fire. This evidence was not

permitted.

On the count of failure of due process itself, this evidence of the
petrol vendors employees of Kalabhyai petrol station should fail,

besides the same being severely compromised in truth.

[b] State's Case on Common Object

Common intention to commit murder by arson S.149 read

with S.302 IPC) is urged by the State on 4 counts:
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[1] The State's case is that one group entered from the vestibule
between S7 and S-6 to pour petrol on the floor to set the train
ablaze and the rest of the mob aided this by throwing burning

objects from the outside of the train.

[2] The violent slogans of the mob and the fact that the mob
did not disperse until the firing by law enforcement agencies. The
entire train was attacked by pelting stones, indicating the violent

intent of the mob.

[3] Passenger accounts and other accounts of burning objects
being thrown and sprinkling of inflammable fluid on the train by
members of the mob from outside the train. Windows rods were

bent to enable the throwing of inflammable objects.

[4] Finding petrol in carboys around the track and finding of

petrol remnants on window rods.

[5] Contemporaneous records (GRP Wardhy book etc) note that

the “coach was set on fire”.

[c] Defence Rebuttal on Common Object to commit
murder by setting the coach on fire.(S.149 read with 302 IPC)

Chapter VIII, Sections 141 to 149 of the IPC deal with the offences
of rioting, and offences committed pursuant to the common object

of a riotous assembly. It is a scheme of graded criminality.

Joint or continuing in an unlawful assembly armed with deadly

weapons is by itself an offence (S.142) and continuing in an
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unlawful assembly after it is ordered to be dispersed is also an
offence (S.145). When force or intimidation is used by an
assembly, it is rioting, and rioting armed with deadly weapons is a

separate offence (S.148).

Armed, even with deadly weapons, members of an unlawful
assembly or rioters, do not ipso facto become persons with the
object of causing death. There is no presumption as to the object
of an unlawful assembly. It is only when there is proved, the mens
rea of a common object to kill or the knowledge that killing is
likely, that a murderous intent can be assigned to every member

of the assembly.

Proof of presence in the assembly with either the shared objective
to cause death or the knowledge that death will be caused, is
essential. If and only if such an object or knowledge is first
established, then, overt acts are not required to be separately

proved against each member of the assembly.

Judicial precedent requires that, the common object of an
assembly be identified by such indices as conduct before or at the
occurrence. Cogent proof must be given of the knowledge of the
entire assembly of the likelihood of killing. Last but not least, the

identification of each member must be entirely reliable.

In Chikkeranga Gowda v State of Mysore, AIR 1956 SC 731, it

was recognized that “Section 149 did not ascribe every offence which
might be committed by one member of an unlawful assembly while the
assembly was existing, to every other member. The section describes

the offence which is to be so attributed under two alternative forms:
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(1) it must be either an offence committed by a member of the
unlawful assembly in prosecution of the common object of that
assembly; or (2) an offence such as the members of that assembly

knew to be likely to be committed in prosecution of that object.”

In Santosh v. State of Madhya Pradesh (1975) 3 SCC 727, it was

held that “likelihood of causing of death by the nature of the actions

of the members of the assembly must be shown to be within the_

knowledge of a member who is to be made vicariously liable for a

death. Such knowledge may be inferred from the nature of the actions
committed by others in an unlawful assembly which the member held
vicariously liable continues to associate himself with despite these

actions seen by him or known to him.”

In State of UP. V Dan Singh (1997 3 SCC 747), the Supreme
Court actually reversed concurrent acquittals finding a caste attack
upon a marriage party, where some persons were burnt and others
beaten to death. Since violence was inflicted in every possible
form, and the deaths could not have resulted from just attacks by
stones and sticks, expect by many participating in the assault, the
Supreme Court found it difficult to rule out murder as the
common object of the assembly. Yet, as a caution, for recording a
conviction it applied a test of identification of an accused by at

least four witnesses.

In this case, the appellant/accused have spent 10-13 years in jail
several times the maximum penalty for rioting with deadly
weapons, which is 3 years. This issue now is academic, although

adequate proof of presence may be wanting in most of their cases.
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The main if not the only question is, whether it can be said that
the common object of the assembly was murder. It must be noted
that there is alleged no act towards causing death other than by

fire.

RP Meena the ASM A Cabin speaks of a crowd of about 200-300
approaching the train before it stopped. By the time he climbed up
to his office above A Cabin, he had noticed the fire. It is obvious
that the mob that he claims to have seen could have neither

caused the fire nor known of it beforehand.

There were persons gathered outside the train near A Cabin.
Which of them came first, which came later, and which of them
knew what any section of them intended to throw at the train, is

difficult to say. No evidence has been led on this.

The fire had been noticed and the RPF and the police approaching
the mob fired at it and made it disperse. There is no indication of
the time gap, between the notice of fire and the dispersal of the
mob. However, the passengers who alighted upon sighting smoke
or hearing of fire inside the train, were allowed to do so without
impediment. In these circumstances, what each member of the

mob knew or could infer by the time it dispersed is unclear.

By itself, a burning rag is not a weapon of death though it could
be dangerous. In this scene seeing a burning rag being thrown and
the inference that death was likely does not follow in the same
manner as it would if what was seen is the firing of a gunshot, or
attack by a knife or sword. How many members of the mob saw

these being thrown, whether those who did could see, one or
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more being thrown and whether they perceived this as an attempt

to take life cannot be said.

The fact that the entire train was attacked by pelting stones, in
fact, shows that the common object was to attack the moving train
with stones, no more , no less. Of the entire lot pelting stones, a
handful may have indulged in incendiarism. Incendiarism or

death, cannot then be the common object.

The following will make the defence argument clearer.

Passenger Accounts of inflammable objects

Though it has not been quantified till now, it is evident that the
number of persons throwing burning rags, or the number of
burning objects thrown, is only a fraction of the total number of

persons assembled outside the train at A Cabin.

e The prosecution has examined a total of 50 passengers
travelling in various coaches of the train including S-2, S-4,

S-5, S-6, S-7 and S-8 coaches.

e The 1% investigation officer (pw-241) has stated that S-6
coach was full with about 200-250 passengers. About 190 of

them escaped the coach.

e Out of these 50 passengers examined as witnesses by the
prosecution, 20 do not mention any inflammable object or
anything that may aid inflammation in the nature of

burning kakda /rag, inflammable liquid / material or
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carboys etc being thrown inside the coach.

Out of the remaining 30 witnesses who refer to inflammable
objects in the nature of burning kakda /rag, inflammable
liquid / material etc, only 13 have made a contemporaneous
reference to the same, in the statements recorded soon after
the event. (the other 17 are statements made for the first
time in 2005, or those who refer to inflammable objects at

the trial for the first time).

As fire is the most serious fact, uppermost in any mind or
contemporaneous statement would be any aspect of
flammable material. Therefore, if a statement made soon
after the incident contains no reference to it, then it is
unlikely that such a person would have seen it. Later
additions are likely to be a play of imagination, for one
would be loathe to call traumatised passengers liars.
Therefore it would be prudent to keep out of consideration,
the 17 witnesses who give refer to inflammable objects so

very belatedly.

The 13 witnesses who have made contemporaneous
statements of inflammable objects in the nature of burning
kakda / rag, inflammable liquid / material etc, should be

treated with utmost respect.

However, the location of some of these is available. 7 of
these are from coaches other than S-6, such as from S-2 (1
passenger), S-4 (2 passenger), S-5 (1 passenger), S-7 (2
passenger), S-8 (1 passenger)
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¢ From S-6 itself, there are some who give their seat numbers.

1° Compartment-3 (PWs-124, 81 & 8)

2" compartment-nil

3" compartment-1 (PW-119)

4™ compartment-nil

5% compartment-3 (PWs-120, 84 and 150)
6™ compartment-1 (PW-175)

7™ compartment-2 (PWs-168 and 75)

8™ compartment-1 (PW-82)

« Only PWs 119, 82 and 85 speak definitely speak of rags
falling into their compartment. One passenger who was in
the passage near seat 72 speaks of 2 persons setting hay on

fire (PW-114)

e From the above accounts, it can be inferred that some

persons were using inflammable material.

* However the number of those using / throwing inflammable
material could be as few as 8 or less because:

o It is possible that all the people located in one

compartment are speaking of one and the same burning

object.
o It is also possible that witnesses who do not specify

where they saw a burning object fall are speaking of the

same object that those in other compartments perceived.
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Passengers of coaches other than s 6 may have seen the
very same objects which fell into coach 6. Only the
witness from S-2 speaks of a rag falling into his coach,

which was promptly extinguished.

o So it is entirely possible that several witnesses, within
the coach and other across other coaches are speaking of
the same burning object/s that fell into s 6. This way 4-7
witnesses may be speaking of the same burning objects

or sprinkling.

o Further, the same person may have thrown more than
one inflammable object and carried carboys. The persons
throwing objects and bending window rods to facilitate
the bending of rods are likely to be the same. Thus, it
could well be that no more than 4-7 persons actually
indulged in these acts from the entire lot present, of
whom 135 persons are charged in this case by the state

and out of the 800-900 alleged to be present.

Non passenger accounts

VHP witnesses (whose very presence at A Cabin has been
disbelieved by the Trial Court) speak of sprinkling / throwing of
inflammable objects. Even Bhikha Harman (PW 206) only speaks
of stone pelting and though he claims presence at the time of
seeing the fire, but can see neither the mode of fire not who set it
on fire. Anyway, those whom non-passengers saw may well have

been the same set that the passengers saw.
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There is not necessarily a one to one correspondence between the
thrower and the object thrown, as one person may throw more

than one burning object.

Even if the exaggerated figure of 23-27 persons throwing burning
rags or bulbs is taken, it is barely a quarter of the total of a 135
odd accused. If the more reasonable number of 13 which may be
as low as less than 8 is taken, it is a miniscule fraction. In the
absence of any further evidence to show either that the rest of the
mob had any common cause with this, when the maximum that is
attributed to the rest is stone pelting, how can an inference be

drawn of the common object of arson?

From out of a total escaping passenger load of 150-190 persons in
the coach S-6, only 13 speak contemporaneously of flammable
objects thrown into the train. This number is less than a third of
even the 50 passengers examined. This too shows that the
throwing of flammable objects from outside is only a fractional
phenomenon, not even one observed by all or even the majority

of the passengers how can every single member of the assembly be

credited with knowledge of this.

One thing is clear, when the majority of the passengers were
getting off, even then the stone pelting had begun to abate.
PW175, Gayatriben does not speak of any continued offensive
from the mob other than her harassment by a group of 6 or 7 who
did not seriously impede her escape. The RPF and State Police

were not hit by a single stone.

If the test for S.149 IPC is continued participation in an unlawful
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assembly after coming to know of burning the train, what manner
of participation can be alleged against a crowd that seems to have
stopped its hostile behaviour? Some RPF and state police officers
do speak of stone pelting after they reached A Cabin. Some of
these are silent on stone pelting, some others are improvement.
However, the biggest factor which suggests that this form of
offensive behaviour had abated is that not one officer of either the

RPF or the State police was hit by a single stone.

In the aforesaid circumstances, how then can an inference of
knowledge of the likelihood of death be attributed to the entire
mob? Particularly in the face of exonerating conduct relevant
under S.8 of the Evidence Act. The offside was left free and
unimpeded, the coach was not surrounded. No violence was
shown to passengers as they escaped. No aid to trapped
passengers by other passengers or bystanders was impeded. The
alleged attack on fire-fighters at another point cannot therefore
be attributed to those at A Cabin or with a shared intent with
those at A Cabin. There is no reason to assume they were the

same set.

Failure to disperse upon being asked to disperse is not the same
thing as an object to commit murder or even a sympathy with that
object. Every act of continued lawlessness is not indicative of the
object to kill, although it may indicate indiscipline or

unlawfulness generally.

The entire lot was throwing stones, of which only a small handful,
possibly, was throwing rags. The entire train being attacked with

stones is no doubt sign of a hostile mob. However, it is also a sign
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that no murderous intent accompanied this. The burning objects

were sporadic as against the common pattern of stone throwing.

The prosecution admits that more than one girl was molested and
the crowd believed that a girl had been abducted into the train.
This factor explains an irate, spontaneous crowd, and further
improbabalises any serious intent to harm the train by fire. Unlike
cases where the common object is often discerned by an
unprovoked attack, or the presence of an unlawful group which
cannot be explained by any immediate cause other than a pre
planned attack, there is a clear explanation and pretext for a
spontaneous gathering in this case. This circumstances is res

gestae under Sections 8 and 11 other Evidence Act.

If those who threw these objects are identified, they could be
charged individually with the acts, but that is not the case.
Although some passengers purport to identify individuals of the
mob, none of them is identified as a person seen throwing
inflammable material. The identification is only as a person
pelting stones. Passengers who identify the accused do so after 8
years, without a previous TIP. Their contemporaneous statements
give no identification that they can identify anyone, nor do they

contain the barest description of the miscreants.

There is no material to distinguish who was a bystander, who was
simply throwing stones, who was carrying anything else and who

threw burning objects into the train.

The allegation rests on passengers noticing inflammable objects

thrown into the train like rags etc. The same is a self defeating
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proposition because by the very fact of notice, the rag would be
extinguished or the object destroyed. The only way an unnoticed
tag or bulb thrown into the train could set the coach ablaze is by
smouldering into a fire. It would follow the pattern of a
smouldering fire. As no scientific evidence in support has been
placed by the state, and in fact the evidence they place is contrary
to this proposition, this is a new case set up, which is
impermissible. See Ugar Ahir V State of Bihar (AIR 1965 SC
277). “A court cannot disbelieve the substratum of the prosecution
case or the material part of the evidence and reconstruct a story of its

own out of the rest.”

See also Devi Lal & Anr. V State of Rajasthan (1971 3 SCC 471).
The defence had no notice of such a case as the cause of fire or
the forensic basis for it. In fact the defence was led to believe that
the prosecution case was that fire could not be caused by burning

objects thrown from the outside.

At this stage, the defence material on smouldering fires must also
be read to see that that the time taken to flaming is usually a
minimum of 22 minutes in upholstery (though it could be less but
could also be 306 minutes or more). The general range in a
compartment is 50-150 minutes. (As flames erupted even as the
first lot of escaping passengers landed on the ground and turned
to look at the train, soon after they claim to have seen rags/other
inflammable substances thrown in, it is improbable that rags

caused the fire.

The slogans alone cannot prove intent or object. Often violent

slogans are used in peaceful protests. There is no evidence on
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how many persons from out of the mob were shouting slogans.
The words of the slogans should be seen against the deeds of the
majority, more than 80 percent of the mob, which did no physical

harm to the passengers.

The State's argument that contemporaneous record notes “setting
the coach S-6” on fire is no legal proof. The makers of that record
were examined and they gave no oral direct evidence of the fact
or who set the train on fire and how. The record signifies their
impression, which is neither oral nor documentary evidence of the
cause of the fire. It is only evidence of the factum of fire, and the
time of its sighting. Of the cause of fire, the records are not even

hearsay.

VIII. The case of Salim Zarda

There is absolutely zero evidence of Salim Zarda's presence at A
Cabin.

The only material against him is Jabir's confession and the
evidence of Ranjit and Prabhat, the petrol vendor employees of
Kalabhai station.

Ranjit, severely compromised, as stated earlier is unreliable. He
does not mention Salim's name in any statement. He mentions one
Siraj Zarda, which is hardly identification. He does not identify
Salim Zarda in Court.

Prabhat too is discredited as his first statement in April 2002 is
completely different from his second statement in February 2003,
a year later. He denies that he was sitting inside the petrol-pump
cabin (PW231 / Vol.-37 / Para-14 / Pg.12691) however this

improvement is admitted by the recording officer (PW-244 / Vol.-
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39 / Para-159 / Pg.13236) and is wholly unreliable on the

identity of those coming outside to buy petrol.

PART V-B

NOTE SUBMITTED IN CRIMINAL CONFIRMATION 6/2011 ALONG
WITH CRIMINAL APPEAL NO.586/2001

(State of Gujarat v. Salim @ Salman Yusuf Sattar Zarda)

Summary of arguments made by Ms Nitya Ramakrishnan, Adv for
Respondent - Salim Zarda, regarding inaccuracies in the Forensic
Reports

1. Thin layer Chromatography and Gas Chromatography -
Insufficient for detecting Ignitable Liquid Residues by themselves
individually or in conjunction with each other.

Thin layer chromatography and gas chromatography have been
carried out by Mr. Talati (PW-227).

Thin layer chromatography is used as a cleanup procedure and as
a means of identifying dyes in gasoline. (P. 520 — Fire Debris
Analysis). At P. 521, it is pointed out that as a cleanup procedure
thin layer chromatography is obsolete while identifying dyes in
gasoline is useful for the “fingerprinting” of gasoline (petrol), that
is, it is useful for figuring out the brand of petrol, but not
necessarily to figure out the presence of petrol. At the same page,
P. 521, there is a discussion of the utility of analysis of gasoline
dyes. It is pertinent to mention here that Thin Layer
Chromatography even in the past required to be coupled with a
UV detector and subjected to a Marquis reagent and the presence

of a dye does not necessarily mean presence of petrol.

Gas chromatography is of many types and the many methods are
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listed in Chapter 13 of Fire Debris Analysis. It has, however, to be
combined with a detector such as Mass Spectrometry or UV
Spectrometry or a Flame Ion Detector to be useful and in this case
no spectrometry was carried out. As per Page 236 of Fire Debris
Analysis (second paragraph) “It is important to understand that
gas chromatography is not an analytical tool in itself. It is merely a
separation technique. It is necessary to couple it to another device
— called a detector — in order to obtain a signal, and thus data.
Once coupled to a detector, such as a mass spectrometer, a full
analytical technique is obtained.” Also Gas Chromatography
cannot be used as a stand alone test, and will only show the

retention time and abundance.

In the instant case, it has been admitted that the multiplier test
was not conducted which is an admission that a mass
spectrometer was not used. The mass spectrometer carries

involves the electron multiplier test.

Redsicker supports the aforesaid (See pages 306-309 of the book

Practical Fire and Arson investigation)

2 Identification of sub-strates

While it may be possible to identify petrol from a neat sample of
petrol (P. 306-310 from the book Practical Fire and Arson
Investigation, (Redsicker) it is not possible to do so in case there is
any interference. Paragraph 12.1.2 at Page 442 of Fire Debris
Analysis (Stauffer)details “how fire debris samples can contain
organic compounds hindering the identification of ILR”. Paragraph
12.1.2 running from Page 442 to Page 446 details the many

factors which will give an indication of what kind of interfering
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substrates may be present at the place of a fire. Extremely
pertinent here the mention of PVC Flooring (the same as in the
train) at Page 448 as one such interfering substrate. Page 454
contains Figure 12-4 titled “Origins of the different categories of
interfering products through the steps undergone by the substrate”
which details the many ways in which interfering products
‘contaminate’ the sample of ignitable liquid making identification
of the liquid impossible. At Page 175, Paragraph 6.3.6, it is
observed that “There are numerous examples of common
household materials containing detectable levels of petroleum.
Without an appropriate comparison sample, it is difficult for the
analyst to form an opinion as to whether or not a recovered
ignitable liquid is incidental or foreign to tested material. By
having a sample of the same substrate material, the criminalist is
able to determine what, if any, ILR are inherent to that specific
substrate. In addition, some materials may produce significant
pyrolysis and partial combustion products that may interfere with
the analyst’s ability to interpret the data.” The substrate data may
show inherent products including an ignitable fluid, with identical

features as the suspected external one/ data may be

It is, thus, imperative to understand the substrates involved so that
hydrocarbon residues emitted or left by such interfering substrates
do not contaminate the finding of ignitable liquid. Mr. Talati has
admitted that he made no such differentiation and neither did he

ask the police to do so.

See also Lentini on petrol (gasoline being the most misidentified

IL) (Lentini, pg 161)
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“Gasoline is, in this author’s experience, the most frequently
misidentified ignitable liquid residue. That is because many of the
compounds present in gasoline as it comes from the pump are also
produced when polymers, such as PVC and polystyrene, degrade as a
result of exposure to heat. The key to avoiding misidentifications is
making sure that the ratios between groups of compounds and within
groups of compounds are consistent with the standard. Toluene is a
very common pyrolysis product. It is an unusual fire debris sample
that does not contain toluene at some level. Because it is one of the
first compounds to evaporate, one does not expect to see a tall toluene
peak in the absence of equally tall xylene peaks in a sample that is
positive for gasoline. Figure 5.12 shows the chromatogram of a 10- w1
standard of gasoline adsorbed using an activated charcoal strip, and
eluted with diethyl ether spiked with 100 pm perchloroethylene. The
toluene and xylene peaks are almost equally tall. If a fire debris
sample contains toluene from gasoline, it will be accompanied by
xylenes and the higher peak groupings of gasoline. Toluene that is not
so accompanied comes from something other than gasoline. Xylenes
are also produced by the decomposition of plastics but they are the
first group of compounds that we can examine for correct inter-group
ratios. Figure 5.13 shows ion 91, the base ion for xylenes, from
gasoline in three different stages of evaporation, kerosene, and a
medium petroleum distillate. The relative ratios for the three peaks

are almost indistinguishable.”

3 Pyrolysis
As per the definition on Page 96 of Fire Debris Analysis, “Pyrolysis
is a process by which a solid (or a liquid) undergoes thermal

degradation into smaller volatile molecules, without interacting

Page 242 of 987

HC-NIC

Page 242 0of 987  Created On Tue Oct 10 16:07:21 IST 2017



R/CC/1/2011 CAV JUDGMENT

with oxygen or any other oxidants.”

Pyrolysis products are one of the most serious interferants. As per
P. 461 of Fire Debris Analysis in the third paragraph, “Pyrolysis
products can seriously complicate the chromatogram, however, they
are not known to create diagnostic patterns that are typical of IL.
However they will significantly modify them, when both pyrolysis
products and IL are present.” On the same page, in the previous
paragraph the example of polystyrene (PS) products has been used to
state that “Again, although many aromatic compounds that are
present in gasoline, aromatic products, and some petroleum distillates
are present in PS pyrolysis products, the diagnostic patterns for IL are

not present.”

In a situation as in the Sabarmati express, the PVC flooring, the
plastic-heavy construction of the coach itself, the passenger’s
belongings and clothing all of which are capable of producing the
same aromatic compounds as are found in petrol, it is not possible
for anybody to come to a positive finding of petrol without first
accounting for such interferences, including pyrolysis products,
which admittedly existed in the coach. If attention may be drawn
towards P. 475 of Fire Debris Analysis, it is stated that the
interpretation of a chromatogram should be performed using the

following steps:

1 Identify the sample and its substrate.

2 Estimate the typical contribution from that substrate.

3 Determine to which influences the substrate was
subjected.

4 Estimate the effect of these influences.
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5 Study the TIC from start to end, including peak
identification.
6 Study the MC in the regions of interest, including

peak identification.

None of this has been done in the instant case.

As observed by the Court itself, there are many factors from
Weathering to microbes which can interfere with the
Ignitable Liquid Residues. These are listed from Pages 468
to 474 of Fire Debris Analysis.

Comparison samples and their analysis in normal and burnt
condition, and subtracting those patterns alone will lead to

a correct conclusion. This too was not done.

4 Sample Selection

As per P. 164 of Fire Debris Analysis, adequate care has to be
taken to choose the right sample and to choose it with all due
care. Due care has to be taken of the properties of Ignitable Liquid
properties. As per P. 165 of Fire Debris Analysis, Volatility
significantly affects how a liquid fuel burns and its potential for
having detectable quantities that survive a fire. The more volatile
a liquid, the faster it evaporates. As per PW 240, a temperature of
910 degrees Celsius was reached in the coach. The possibilities of
any amount of liquid fuel surviving at that temperature are
remote. When coupled with the fact that neither was a proper
sample taken nor was there any consideration of substrate

properties, this makes the FSL report wholly unreliable.
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The same section goes on to speak about consideration of the
sample location at Page 166. It has been noted in the first
Paragraph of Section 6.2.4 titled “Consideration of Sample
Location” as “Samples that are protected from the fire can better
retain ILR than those that are exposed to the fire. Similarly,
samples found at lower levels often contain a greater quantity of
ILR due to the natural spread of a liquid by gravity.” ILR here

refers to Ignitable Liquid Residue.

5 Unreliability of assumptions about the fire based on ‘pour
pattern’ and temperature of the fire

As per PW-240, Mr. Dahiya in his statement to the Special
Investigations Team, he has opined that the pour pattern was a
natural one (answer to Query No. 7. On the contrary, Fire Debris
Analysis states the following at Page 138, “As a result, the
presence of an ignitable liquid must not be drawn solely from
the shape of a fire pattern, unless exceptional circumstances
allow for this. Also, many times an investigator might think
there is a liquid involved as he or she observes irregularly
shaped patterns. In such instances, the laboratory analyst
should not necessarily expect a positive identification of an
ignitable liquid because these patterns might be created by
factors other than the pouring of a liquid. Besides flashover,
these factors may include melting from a polymer present on
the ceiling of a room or from a particular venting
configuration.” This is precisely what PW 240 has done.
According to PW-240 Alligatoring is observed. In an article
named “Mythology of Arson Investigation” it has been observed

that Alligatoring has given rise to many myths including that the
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shape of Alligatoring proves whether it was a fast or a gradual
fire. It has been pointed out that there is nothing to substantiate
such a conclusion. The same article goes on to quote the
international non-profit named the National Fire Protection
Association which is regarded as an authority on fire safety (at P.
7 of the article) “The final word on this and most other myths
may be found in NFPA 921. Here is what it says about

alligatoring:

Interpretation of Char. The appearance of the char and cracks
has been given meaning by the fire investigation community
beyond what has been substantiated by controlled
experimentation. It has been widely stated that the presence of
large shiny blisters (alligator char) is proof that a liquid
accelerant was present during the fire. This is a misconception.
These types of blisters can be found in many different types of
fires. There is no justification that the appearance of large,
curved blisters is an exclusive indicator of an accelerated fire.
Figure 6.5.5, showing boards exposed to the same fire,

illustrates the variability of char blister.

It is sometimes claimed that the surface appearance of the char,
such as dullness, shininess, or colors, has some relation to the
use of a hydrocarbon accelerant or the rate of fire growth.
There is no scientific evidence of such a correlation, and the
investigator is advised not to claim indications of accelerant or
fire growth rate on the basis of the appearance of the char

alone.”

Similarly, it has been stated that the practice of estimating the
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origin of a fire based on its perceived temperature is faulty (at
Page 18): Actually, fire temperature and the perceived speed of

the fire are not valid indicators of a fire’s cause.

A major misconception underlying many false determinations of arson
is that the temperature achieved by a particular fire can help an
investigator evaluate whether a fire was “normal” or “abnormal,”
with an abnormal fire being attributed to incendiary activity. Higher
than “normal” temperatures indicating a set fire is such an appealing
notion that even Paul Kirk bought into it, as previously discussed. To
this day, investigators sometimes infer the presence of accelerants
when they observe a melted aluminum threshold.” The same caution
is repeated in “Practical Fire and Arson Investigation” a book
cited by PW 240 himself as an authority. On Page 97 of Practical
Fire and Investigation it has been stated that “It has been suggested
that the presence of large shiny blisters (alligator char) and the
surface appearance of the char such as dullness, shininess or colours,
have some relation to the presence of a liquid accelerant as the cause,
but no scientific evidence substantiates this. The investigator is advised
to be very cautious in using wood char appearance as an indicator as
incendiarism”. In the same book at Page 76, it is observed that it is
only at the initial stages of a fire that some conclusion can be

drawn on the basis of the colour of the smoke or the flame.

6 PW - 240’s assertion that smoke could have been so thick
as to completely obscure the flame, on a question as to why
smoke was seen first and then flames.

This assertion of PW-240 seems to have been selectively and

misleadingly taken from Page 226 of Practical Fire and Arson

Investigation. The explanation of PW 240 that when a large
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amount of accelerant is used, smoke obscures the fire is not made
out here at all. In fact, the opposite is stated at Page 226 that a
fire in which smoke appears first might be a precursor to a
flashover. In fact the smoke in the early stages would be scanty
compared to later. (See Redsicker pg 78)

In such a flashover, all the soot and even bloodstains are
pyrolised. A perusal of the ‘Phases of Fire’ at Page 67 show PW —
240’s assumptions to be quite unfounded. As per the four phases
of fire given, that is, Incipient, Emergent Smouldering, Free
Burning and Oxygen-Regulated Smouldering, the theory that an
accelerant like petrol would first produce smoke is not borne out.
As stated above, it is more consistent with the idea that such a
smouldering fire could lead to an increased in temperature

leading to a flashover.

The following Arguments were made in Court on the second
day of Court, that is, April 8, 2015

Fire Behaviour

As stated above, the four phases of fire that have been outlined on
Page 67 of Practical Fire and Arson Investigation are: 1. Incipient,
2. Emergent Smouldering, 3. Free Burning, 4. Oxygen Regulated

Smouldering.

An Accelerant induced fire, which is in the instant case, a petrol
induced fire will have a very short incipient stage and will quickly
come into notice. At Page 67 it is stated, “The incipient phase for a
liquid accelerant in the presence of an open flame is obviously
much shorter than that of a prolonged exothermic reaction, such

as in spontaneous combustion.” At page 68 it is pointed out that a
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smouldering fire (as distinct from a flaming fire) may pass straight
to oxygen related smouldering, without going into free burning.
This could explain why smoke was seen first and then only later,
the flames. The explanation of PW 240 that this always happens in
a petrol induced fire is not supported by any scientific authority
whatsoever. At page 58, the concept of a flame-spread is
described, which is “the movement of the flame front across the
surface of a material that is burning (or exposed to an ignition
flame).” At page 64, in Section 3.7, there is a discussion on
“Compartment Fires” according to which flame spread vertically
and horizontally. An accelerant induced fire, it is reasonable to
conclude, would have produced visible flame first, much before
the smoke became so overwhelming that it completely obscured
the flames. Page 89 of the book, Fire Debris Analysis, contains the
definitions to Flaming Combustion and Smouldering Combustion
where it is pointed out that smouldering fire is chemically a solid-
to-gas reaction and the Smouldering Combustion often occurs
“due to a deficiency of oxidizer. Glowing combustion can be
sustained at a much lower concentration of oxygen than the 10%
required for flaming combustion.” This would most likely be the
condition of air in a tightly stuffed coach which has by one

estimate upto 250 people inside.

Though, an originally flaming combustion may die down in the
absence of oxygen, to be replaced by dense smoke, a smouldering
combustion, could straightaway transit to this stage and given
enough oxygen, subsequently erupt into flames. This could also
take the form of a flashover. PW-240 states that flashover is not
possible in such a circumstance with some windows and doors

open. On the contrary, it is scientific fact flashover can happen in
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a compartment and that windows can break because of flashover.
As per Page 73 of Scientific Protocols for Fire Investigation,
(Lentini)“When flashover occurs in a compartment, one thing that
usually happens is that the windows break. In fact, the breakage of
the windows is often considered the event that defines when flashover
has occurred.” Paragraph 3 on the same page describes how
flashover has come to be accepted scientifically. Page 68-70 of the
same book also states that flashover can occur when the
temperature reaches 500 to 600 degree Celsius. Page 72 states
that “The most intense parts of the fire will necessarily be in those
locations where there exists a good air supply..”. There needed to
have been a scientific mapping of the coach and of the fire to
figure out what actually happened. Instead, the forensic expert is
trying only to support the prosecution theory with arguments that

are not supported by established science.

Similarly, the discarding of the possibility of a short-circuit by PW
240 is not supported by any scientific study on his part and nor is
it supported by any scientific authority. PW-240 has merely stated
that since the train was stationary at the time, it was running on
battery and therefore there can be no short-circuit. The same has
been said in response to query no. 6 in Exh.1356. He states also
that the FSL team studied this but there is no detail of why the

possibility of short-circuit was ruled out.

In his answer to Query No. 5 in Exh. 1356. PW 240 has ruled out
cigarettes as a cause because of the presence of flame retardant
materials. What is ignored is that as per the railways itself, these
materials only resist fire for 15-50 seconds (Exh. 993). The

common misconception that a cigarette or a beedi would only
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cause a gradual/weak fire has been specifically negated as per
page 10 of the Mythology of Arson Investigation. It is pointed out
that terms like sharp, gradual, fast or slow are terms that seem
intuitively true but are actually so subjective as to be meaningless
as scientific categories. The following extract is from page 10 of
the Mythology of Arson Investigation, “He then goes on to provide a
perfectly reasoned analysis of why this should be so, but, like
O’Connor, provides neither data (though he also provides a drawing),
nor a definition of what is meant by “sharp,” “gradual,” “fast,” or
“slow.” It seems to be a case of “I know it when I see it.” To his credit,
DeHaan cautions that a fast-developing fire may or may not be
accelerated. Nonetheless, this is the type of “data” that an investigator
may use to incorrectly “eliminate” a smoking fire, since smoking fires
are not “fast-developing.” (Actually, once a smouldering fire started by
a cigarette makes the transition to flaming combustion, the speed of
fire growth is not distinguishable from a fire ignited by an open

flame.)”.

Conclusions have been drawn by PW-240 on incorrect scientific

principles.

After this, the attention of the Court was drawn to the following
articles/extracts which further support the theory of ‘smouldering
fire’ as a cause for the fire.

Smouldering Combustion by T.J. Ohlemiller

On page 2-200, in the third paragraph, first column, after

repeating the definition of smouldering fire, it is pointed out that
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not only is a cigarette an example of smouldering combustion, it is
also one of the most common initiator of smouldering in other
materials, especially upholstery and bedding. Page 2-206, in the
right hand column points out that smouldering is a major
contributor to residential fire deaths. It is pointed out that in “two
out of five tests the smolder process underwent a transition to
flaming combustion after 65 to 80 minutes, which is close to the
time at which total carbon monoxide exposure was estimated to
be lethal.” This extract at page 2-208 discusses smouldering fire in
detail and on the same page in the third paragraph on the right
hand side column states the following about how easily a
smouldering fire can overcome a retardant, “Ohlemiller also found
that both boric acid (a smolder retardant) and borax (a flame
retardant) could each eliminate the transition to flaming when the
retarded cellulosic insulation was the only fuel. However, the
effectiveness of the acid and borax was substantially reduced if the
smouldering fuel abutted unretarded wood (as it typically does in
residential housing). Heat transferred from the smolder zone
readily ignited the wood.” The role played by wood in this
example could easily have been played by a piece of cloth,
clothing or luggage in the crowded coach. The answer of PW —
240 to query 5 where it is stated that an incidental fire will
necessarily take hours and the flame retardants would necessarily

stop such a fire is, as such, incorrect.

Article: An Analysis of Smouldering Fires in Closed
Compartments and Their Hazard Due to Carbon Monoxide

published by the US Department of Commerce, National Bureau of
Standards

On page 5 of this Article, it is observed that “although CO appears
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to be the principle hazardous agent of smoldering fires, other
combustion products generated can increase the hazard.” Further,
on page 9 it is observed that in a smouldering fire, the level of
carbon monoxide poisoning can reach a hazardous level. This is
consistent with the fact, in the instant case, of death through
asphyxiation. On page 10 it is noted that “It appears that
hazardous conditions due to CO occur in 50 to 150 minutes and
that the transition to flaming is also very likely in this period.” On
page 17, the results of two experiments are noted, in both a chair
was burnt in the living room but in one case the door to the
bedroom was open and in the other the door the bedroom was
shut. In both cases, the transition to flaming occurred within an
hour. It is pertinent to mention here, that one witness has seen a
primus in the S-6 coach and people have a habit of being careless
with such stoves and fuels not to mention with things like
cigarettes. The possibility that the fire had nothing to do with the

mob cannot be ruled out.

Article: Upholstered Furniture Transition from Smoldering to
Flaming

On page 1030 of this Article under the heading Conclusions it is
stated that “Out of a total of 102 items subjected to smouldering
ignition in laboratory tests, 32% burned up partially or completely
without erupting in flaming: 64% did go to flaming, while the
remainder were manually extinguished or were indeterminate.” In the
next paragraph it is observed that “The mean smouldering-to-
flaming transition observed in the laboratory tests was 88 min, the
minimum 22 min, and the maximum 306 min. The conclusion can be

drawn that transition times in the range 22 to 306 min are possible,
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but NOT that transitions outside this range are impossible.” As such,
the insistence of PW-240 that only an accelerant based fire could
have engulfed the coach so quickly is not correct. Smouldering
fires can be fast or slow, no presumption of the use of petrol can
be made, especially when there is no other corroborative evidence
to suggest the presence of petrol when the correct techniques such
as the combination of gas chromatography with mass

spectrometry have not even been used.”

Smouldering Combustion Phenomena in Science and
Technology

On page 4, in the left hand column it is stated that “Typical values
in smouldering at ambient conditions are around 500-700 degree
Celsius for the peak temperature and 6-12 kJ/g for the average heat
of combustion; typical values during flaming are around 1500-1800
degree Celsius and 16-30 kJ/g respectively.” This article like others
notes the possibility of solid objects sustaining smouldering fire. It
mentions cotton, tobacco, dust, paper, peat, duff and hummus,
wood, board of organic fibers, synthetic foams and charring
polymers including polyurethane foam as solids that sustain
smouldering. These are very common solids and many of these
ingredient were definitely present in the unfortunate coach S-6.
Smouldering fire can transition to flaming fire. At page 5, right
hand column, second last paragraph it is observed that “Thus, the
transition from smouldering to flaming combustion provides a
hazardous shortcut to flaming fires, which could be initiated with heat
sources that are too weak to directly ignite a flame on the solid fuel.”
At page 11, it mentions Borax, a flame retardant and Boric Acid (a

smoulder retardant), and notes that “Wang et al studied wood
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ignition and showed that Borax tends to reduce flame spread but

promotes smouldering, conversely boric acid suppresses smouldering

but has little effect on flame spread. This conflictive interaction of

current flame-retardants with smouldering and flaming ignitions

poses a dilemma in fire safety and requires further research.” Flame

retardants are, as such, no defence to smouldering fires. The

answer of PW — 240 to query 5 where it is stated that an

incidental fire will necessarily take hours and the flame retardants

would necessarily stop such a fire is, as such, incorrect.

PART V-C

TABLE-A : That the following table in brief descending
version of passengers travelling in various coaches of the
train, including S-2, S-4, S-5, S-6, S-7 and S-8 about their

place of sitting, place of escape, weapons carried by the mob
and articles which were thrown inside and from which part
of the coach and identification.

Sl. | Name of the Place |Place |Weapons Which articles |Description of |Identification
No | Passenger of of carried were thrown | smoke/fire
sitting | escape |by the Mob |inside and
from which
part of the
coach

1 |Mohmmad S-2 NA Iron rod and | One cloth|This  burning
Imdad coach pipes - soaked in|piece of cloth
Bismillah (para inflammable  |was doused
Ansari 3/Pg.12419 |liquid was|with water by
PW-216 ) thrown inside | passengers
Exh.1115/ S2 coach | (para
Vol.37 (Para- 3/Pg.12429

3/Pg.12429)

2 |Kalpeshbhai S-4 |NA Dhariya, Pelting stones, | After the
Jha, Pipes, sprinkling throwing of the
PW-74/Exh.- sword, petrol or | burning kakda,
607/ Vol.32 many had|kerosene like|there was

plastic substance on|smoke coming
At the time of Carboys. the coach from|out of the
the incident, he (Para-3/Pg.- | the carboy, | coach.  (Para-
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was in S-4 11027) throwing  of|3/Pg.11027).
coach (para- burning kakda|Cross-He  has
26/Pg.-11040) and acid bulb. |admitted that
(para-3/Pg.- |he has not
11027) stated in his
police-
statement
about the fire
being  started
by kakda.
(para-20/Pg.
11036)
Hariram S-4 |NA Not stated | Stone pelting | Not stated
Shriramdev
Chouhan PW-
76/Exh.-613/
Vol.32
Ashwinbhai S-5 NA Sticks, Stone-pelting | Not stated 1* time
Govindbhai Pipes, iron-|was going on identification
Patel PW- rod, sword, |from the .
118/Exh.727/ carboys etc.| metal-heap. a)Irfan
Vol. 33 Para- The windows- Mohammed
2/Pg,11327 |rods were Hanif Pataliya
) broken by (A-1/S.C.No.
Cross —| pipes. Some 82/09) (Para-
improvemen | persons were 2/Pg.11329)
t proved. | sprinkling Role-pelting
(para- liquid from the stones in the
13/Pg,- Carboy. (para- mob. (para-
11333) 2/Pg.11327 to 2/Pg.11328)
11328) Cross-He
Cross- admits  that
Improvement he has not
proved. (para- seen this
13/Pg.11333 person before
to 11334) the incident
and even after
the incident,
there has
been no
occasion  to
see or identify
this  person
since the
incident.
(para-
8/Pg.11331)
Rubidevi Near |Uncons |Not stated |Glasses of | Smoke and
Sriramohan Daho |cious. |about the|windows and shouts of fire
Mali PW- d side |Para- |same doors broken|and she fell
90/Exh.650/ |toilet |2/Pg.1 because of | unconscious
Vol.33 1152) stone pelting| (para-
(para- 2/Pg.11152)
2/Pg.11151)
Dilipkumar 1 Door |Dhariya, Because of | There were | 1% time

Page 256 of 987

HC-NIC

Page 256 of 987

Created On Tue Oct 10 16:07:21 IST 2017




R/CC/1/2011

Jayantilal Patel
PW-
124/Exh.738/V
ol. 33

(Para-
2/Pg.1
1363)

Pipes,
Sword,
carboys etc.
(para-
2/Pg.11363
)

stone pelting
the  window
glasses  were
broken and
broke the
aluminium
window from
outside. When
he was sitting
near the
window, one
person of the
mob tried to
attack him
with a sword
but he was
saved by
window iron-
bars. Persons
in the mob
were throwing
acid bulb,
petrol bulb as
well as petrol
from the
carboy. (para-
2/Pg.11363)
Cross-
improvement
proved. (para-
7/Pg.11367)

CAV JUDGMENT

shouts from the
3rd
compartment
and the iron-
bars of the
window came
to be broken
and from the
window petrol-
dipped kakda
were  thrown
and fire started
there. He
excited the
coach in order
to escape from
smoke and fire.
He has seen
many persons
coming out
while the coach
was on fire and
many persons
came out in a
burning
condition.
(para-
2/Pg.11363).
The spread of
fire was upto
15 feet .(para-
3/Pg.11363).
He came out of

the coach
immediately
after seeing
smoke. (para-
18/Pg.

121373). He
says that
sprinkling  of
petrol was
being done

from a distance
of 3-4 feet and
the acts of
stone pelting,
breaking of the
windows with
pipes and
sprinkling  of
liquid were all

going on
simultaneously.
(para-

27/Pg.11377 to
11378). Cross —

identification:
a) Shabbir
Hussein
Abdul Rahim
Badam (A-
1/S.C.No.
70/09) (para-
2/Pg.121364)
b) Abdul
Sattar Ismail
Giteli (A-
13/S.C.No.-
69/09)
Role-persons
in the mob at
the time of
the incident
(para-
2/Pg.11364)
Cross-He
admits  that
he had not
given any
reference to
age, body-
structure,
face, physical
features,
identification
marks etc. in
his police
statement and
even after the

incident,

there has
been no
occasion  to
identify

anyone.(para-
8/Pg.-11369)
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improvements
proved. (para-
7/Pg.11367).

Govindsinh 3 North- |Stone, iron|Stone from on|Notice of flame|An attempts
Ratansinh side rod, pipe, side.(para- from  Godhra|was made to
Panda, door |knife  etc.|3/Pg.12249) |side during | identify  the
PW.202/Exh.1 (para- |(para- stone pelting, | persons who
024/ vol.36 3,Pg.12|3/Pg.12249 sees others|had assaulted
249) ), (Para- going under the | hiim on the
4/Pg. seat and sees, | off side
12249) faces, breathing | however, he
problems sees| could not
flames gets |identify  any
down. (para-|one.
3/Pg.12249),
Cross-
improveemnt
proved. (para
7/Pg. 12252)
Pujaben 4,5,6 |Jumpe |Weapons Windows Because while
Bahadursinh d from |and stoned.|broke because|she was
Kushwaha PW- the (para- of stone- |standinv  near
81/Exh.625/ vestibu | 2/Pg.11085 | pelting and [the west-side
Vol. 32 le ) Croos- | hence her | toilet, because
passag |improvemen |family = went|of the smoke in
e side |ts put.(para-|towards  the|the coach, she
toward |11/pg.1108 | toilet-side. was feeling
S 8) From the smell | suffocated.
Vadoda she could | (para-
ra make out that|2/Pg.11085)
(para- petrol like | after  coming
2/Pg.1 liquid was|out, when she
1985). being poured |turned around,

into the toilet
(para-2,
Pg.11085)

she saw fire.
(para-2/Pg.

11085;  para-
12/Pg.11089).
Because of the
articles thrown
in the coach
from the
window, smoke
was suddenly
caused and
leading to
breathing

issues and
burning in the
eye. (para-
9/Pg. 11088;
para-12/Pg.

11089) Tough
initially she
says that the
smoke had a
petrol-like
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smell of
different types
(para-
12/Pg.11089)

9 |Radheshyam |Near |Windo |Notstated |Stones from|There was a
Ramshanker 7 w windown flash due to
Mishra Para-2, (para-2/Pg.- |explosion of a
PW- Pg.112 11298 bottle resulting
113/Exh.715/ 98 into smoke
Vol.33 which S0
(Hawaldar in intense that he
the military) had difficulty in
2005 statement breathing.

During this
time there was
shouts, 'fire'
'fire'. The
smoke had
become S0
intense that
nothing could
be seen. When
he came out, he
saw the coach
on fire (para-
2/Pg.-11298)

10 | Gyanprakash |8 Many Stone pelting | Burning-object
Lalanprasad people ran|went on for a|was thrown
PW-80/Exh.- towards the|long time. | inside from
621/ Vol. 32 train and | There was | broken window

started  to|sprinkling  of |which resulted
Father-90% pelt stones. | petrol and|in thick black-
brun-injuries. (para- chemicals in|smoke. Due to
Mother-40% 3/Pg.11079 |the backside which PW-80,
burn injuries. ) Cross-|and fire was|his father,
improvemen |started  from | mother and his
Nephew-died t is proved. |the back side nephew came
(paras- (para- and fire was|down from the
2&4/Pg.11079) 8/Pg.11082 |started from | upper-berth.
) the back side. | Thereafter, the
(para-3/Pg. door came to
11079) Cross-|be opened to
improvement |enable people
proved. (para-{to come out
8/Pg. 11082).| (para-

Window-glass

came to be
broken in
stone pelting
and before the
iron window
could be shut,
burning object
was thrown
inside  (para-
7/Pg.11081).

7/Pg.11081)
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Pravinkumar
Amthalal Patel
PW-
170/Exh.873/
Vol.35

Door
(para-
14/Pg.
12008)

Stones,
sticks,
dhariya etc.
(para-3/Pg.-
12000)
Cross -
improvemen
t is proved.
(para-
19/Pg.1201
0)

Kerosene from
the carboy was
poured from
the 3™ window

in the back
side. (para-
3/Pg. 12000)
Cross-
improvement

is proved.
(para-

19/Pg.12010)

CAV JUDGMENT

He sees smoke
smoke coming
from Godhra-
side and
because of fire
he gets down.
(para-3/Pg.-
12000) He
admits that due
to smoke, there
was suffocation
and breathing
difficulty.
(Para-
10/Pg.12005).
Cross-
improvement is
proved.

(para-
19/Pg.12010.

Without name
points out 3
persons as
being present
on the offf-
side and who
allegedly had
looted 2 ring,
1 chain and
cash.
a)Ahmed
Abdul Rahim
Hathibhai (A-
22/S.C.No.
69/09),

b) Jabir Bin
Yamin Behera

(A-2/SC
No.72/09 and
c) Siddik
Ibrahim
Hathila  (A-
1/5C No.
86/09)
Cross:-Even
though he

denies stating
in his 1%
police
statement
dated 17.4.02
that “as he

had fallen
unconscious,
he cannot

identify those
2 person who
had taken his
2 ring, 1
chain and
cash” (Para-
14/Pg.12008)
and hence
this omission
has been
proven
through the S.
161 of Cr.P.C.
statement
recording has
admitted this
omission.
(PW-
222/Exh.113
6/ Vol.
37/Para-
3/Pg.12478
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Hariprasad
Munalal
Sharma
PW-
97/Exh.668
Vol. 33

Wife died

11,13

North-
West
door,
(para-
8/pg.
11199)

Pipe,
Dhariya,
Sword and
Stones.
(para-2/pg.
11196)

Windows were
broken in the
stone-pelting
and the stones
started to
come inside
(para-2/pg.
11196)

CAV JUDGMENT

People started
shouting from
back-side that
there 1is fire
during  which
time there was
smoke and it
was smelling of
petrol. He and
his wife were
coughing due
to the smoke.
Both has hands
and his clothes
were burnt at
the time  of
coming out of
the coach.
(para-2/Pg.

11196) cross-
improvement

proved (para-
5/Pg.11198)

13

Amar Kumar
Jamnaprasad
Tiwari

PW-
79/Exh.619/Vo
1. 32

24

Door
near
seat
324
(para-
4/Pg.
11071)

Not stated

Stone Pelting
broke window-
glasses. (Para-
13/pg.11076)

Stone  pelting
shouts of fire
by his father,
he had burning
sensation in the
eye. When he
gets down he
sees the coach
on fire. (para-
4/Pg.11071).
Cross-there was
intense smoke
and nearby
persons  were
not visible.
(Para-8/Pg.
11074) at the
time of fire, he
was on the top-
most 3% berth
in front of seat
#24. (para-
13/Pg. 11076)

14

Poonamkumari
Sunilkaur
Janoprasad
Tiwari

PW-
119/Exh.729/
Vol. 33

Both her
father-in-law

24

Door
(para-
2/Pg.
11337)

Not-stated

Stone-pelting
broke
windows. A
burning cloth
came from the
window which
was put-out by
her father-in-
law..

(Para-

Fire started
from the back-
side and smoke
also started to
come because
of which there
was difficulty in
breathing. She
saw the coach
on fire when
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2/Pg.11337)

CAV JUDGMENT

she came out.

law-died. (ara-
2/Pg.11337).
Cross-
improvement
proved. (para-
5/pg. 11339).

15 | Babubhai 24 Windo |Swords, Stones-pelting |Smoke started|1* time
Somdas Patel w near |Dhariya, (para-2/pg. from the | identification
PW- seat iron-rods, 11353) Godhara end of|of a) Yunus
122/Exh.733/ no.24 |and other the coach. | Abdul haq
Vol.33 (para- |weapons, (para- Samol (A-

3/Pg.1 | (para-2/pg. 2/pg.11352) 2/8C No.

1354). |11353) the incident of|78/09) (para-
Cross- stone  pelting|2/pg. 11353)
improvemen and Role-present
t  proved. development of|in the mob
(para- smoke was | (para-
6/pg.11356 sudden, due to|2/pg.11353)
) which there

was difficulty in
breathing.
(para-3/pg.
11354) Cross-
improvement
proved. (para-
6/pg.11355)

Cross- He
admits  that
he had not
stated in his
1% police
statement
that he can
identify  the
members  of
the mob and
had not given
any
information
about the age,
body
structure  or
identification
related
features
though he
had stated he
can identify
some of them
he had stated
he can
identify some
of them if
shown to him.
(para-
5/pg.11355;
para-8/pg.
11356) He
admits  that
he cannot
remember
detail facial
features
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details of the

person
identified in
the dock by

him as it is
not possible
to remember

those details
in 2 minutes
(para-8/pg.
11356)

16 | Premaben 25-29 | Off Not stated. |Stone (para-|After stone
Ayodhyaprasad side 3/pg. 11147) |pelting, shouts
Mali windo of fire. When
PW-89/Exh. w she came out,

648/ vol.33 (para- she saw that

3/Pg. the coach was

Shailendra-her 11148) on fire.(para-

nephew died. 3/pg.-11147 to
11148) Cross-
She admits that
the smoke
started
suddenly and
spread in the
entire coach
resulting
breathlessness.
(para-
6/pg.11149)

17 | Nitinbhai 33 Windo |Not stated |Stone-pelting |He exited the|An attempt is
Chaturbhai w broke window | coach upon | made to
Patel (para- glasses. (para-|seeing fire and|identify the
PW-120/Exh. 2/pg. 2/pg. 11342). |smoke. Due to|accused for
731/ Vol. 33 11342) smoke, he had|the 1% time in

felt suffocation.
Upon exit, he
saw the coach
on fire. (para-
2/pg.  11342)
He admits that
he had told in
his police-
statement that
the members of
mob might
have set the
coach on fire
with some
inflammable

material. (para-
9/pg. 11345).
He also admits
that windows
were not

the court.
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opened till the
time there was
smoke in the
coach. (para-
10/pg.11346)

18 | Vandanben 33 Windo |Notstated |Stones  from |There was
Ramanbhai w broken smoke in the
Patel, (para- window. coach and fire
PW- 2/pg. (para- and passengers
95/Exh.663/ 11177) 2/pg.11176) |shouted 'fire'
Vol. 33, 'fire'. Breathing

was difficult
2005 statement because of

smoke. (para-
2/pg.11176 to
11177) she saw
the coach on
fire after she
came out and
had seen
Prahlabhai and
Savitaben taken
out of the

coach with
burn injuries.
(para-

3/pg.11177)
The smoke was
very
inflammable
and it was so
dense that even
a nearby person
was not
visible.;
However, she is
not able to say
as to what was

caused the
smoke. She
was having
breathing

problems as she
was on the
upper berth. At
that time the
passengers o