1111/ Sessions Case Nos.275/2002, 120/2008,

& 7/2009 & 72/2010.

Sessions Case No.275/2002
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8 -10 - 12
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Filed on 08/09/08

Registered on 08/09/08
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Duration Years-Months-Days

1 -4 - 21

COMMON JUDGEMENT

Passed in

Sessions Case No0s.275/2002
120/2008, 7/2009 & 72/2010

IN THE COURT OF SESSIONS JUDGE
At : Mahesana.

DESIGNATED COURT FOR
VIJAPUR POLICE STATION I.CR.NO.46/2002

[ CORAM : KUM.S.C.SRIVASTAVA, ESQUIRE ]

Exh.No.1096
Complainant : THE STATE OF GUJARAT
-:VERSUS ::-
Accused
Sr. |Name of Accused Age |Address U.T.P./

No. On Bail/
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Expired
SESSIONS CASE NO.275/2002
1 Patel Rameshbhai Kanjibhai 23 Sardarpur On Bail
2 Patel Chaturbhai alias Bhurio 28 Sardarpur On Bail
Vitthalbhai
3 Patel Karshanbhai Tribhovanbhai |56 Sardarpur On Bail
Sr. |Name of Accused Age |Address U.T.P./
No. On Bail/
Expired
4 Lakhvara Narayanlal Shitalmal 18 Sardarpur On Bail
5 Patel Jayantibhai Mangalbhai 21 Sardarpur On Bail
6 Patel Amratbhai Somabhai 25 Sardarpur On Bail
7 Prajapati Babubhai Lavjibhai 35 Sardarpur On Bail
8 Prajapati Rajeshkumar Amrutbhai| 18 Sardarpur On Bail
9 Patel Bhaveshkumar Kanubhai 18 Sardarpur On Bail
10 [|Patel Jayantibhai Jivanbhai 35 Sardarpur |Died during
the pendency
of Trial
11 |Patel Jagabhai Davabhai 55 Sardarpur On Bail
12 |Patel Prahladbhai Somabhai 32 Sardarpur On Bail
13 |Prajapati Bharatbhai Rameshbhai |18 Sardarpur On Bail
14 |Patel Kacharabhai Tribhovandas |55 Sardarpur On Bail
15 |Patel Jayantibhai Baldevbhai 30 Sardarpur On Bail
16 |Patel Mangalbhai Mathurbhai 65 Sardarpur On Bail
17 |Prajapati Gordhanbhai Revabhai |36 Sardarpur On Bail
18 |Patel Bhikhabhai Joitabhai 50 Sardarpur On Bail
19 |Prajapati Rohitkumar Ramanbhai |17 Sardarpur Juvenile

As per order passed below Exh.71, Trial against said accused sent to

Juvenile Justice Board.
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20 |Prajapati Ravikumar Amratbhai |18 Sardarpur On Bail
As per Pursis submitted vide Exh.74

21 |Patel Babubhai Kantibhai 25 Sardarpur On Bail

22 |Patel Dineshkumar Baldevbhai 22 Sardarpur On Bail

23 |Patel Vishnubhai Gopalbhai 37 Sardarpur On Bail

24 |Patel Kanubhai Karshanbhai 22 Sardarpur On Bail

25 |Prajapati Dahyabhai Varvabhai 35 Sardarpur On Bail

26 |Patel Raghubhai Revabhai 51 Sardarpur On Bail

27 |Patel Mathurbhai Ramabhai 52 Sardarpur On Bail

28 |Patel Sureshbhai Ranchhodbhai |22 Sardarpur On Bail

Sr. |Name of Accused Age |Address U.T.P./

No. On Bail/

Expired

29 |Patel Chaturbhai Kanabhai 31 Sardarpur On Bail
Girdharbhai

30 |Patel Tulsibhai Girdharbhai 34 Sardarpur On Bail

31 |Patel Ramanbhai Jivanbhai 29 Sardarpur On Bail
Vanabhai

32 |Patel Rajeshbhai Karshanbhai 22 Sardarpur On Bail

33 |Patel Rameshbhai Kantibhai 24 Sardarpur On Bail

34 |Patel Madhabhai Vitthalbhai 33 Sardarpur On Bail

35 |Patel Sureshkumar Baldevbhai 20 Sardarpur On Bail

36 |Patel Dashrathbhai Ambalal 26 Sardarpur On Bail
Dhwarkadas

37 |Patel Vishnubhai Prahladbhai 23 Sardarpur On Bail

38 |Patel Rajendrakumar alias Rajesh (28 Sardarpur On Bail
Punjabhai Tribhovandas

39 |Patel Baldevbhai Ranchhodbhai |40 Sardarpur On Bail
Dhwarkadas

40 |Patel Prahladbhai Jagabhai 23 Sardarpur On Bail
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41 |Patel Rameshbhai Ramabhai 35 Sardarpur On Bail

42 |Patel Parshottambhai alias 45 Sardarpur On Bail
Pashabhai Mohanbhai

43 |Patel Ashvinbhai Jagabhai 21 Sardarpur On Bail

44 |Patel Ambalal Maganbhai Kapoor |54 Sardarpur On Bail

45 |Patel Kalabhai alias 30 Sardarpur On Bail
Kanaiyalal Nathabhai

46 |Patel Rameshbhai Prabhabhai 36 Sardarpur On Bail
Gopalbhai

47 |Patel Jivanbhai Dhwarkadas 42 Sardarpur On Bail

48 |Patel Jayantibhai Ambalal 43 Sardarpur On Bail

49 |Patel Kanubhai Joitaram 43 Sardarpur On Bail

50 |Prajapati Ramanbhai 51 Sardarpur On Bail
Ganeshbhai

Sr. |Name of Accused Age |Address U.T.P./

No. On Bail/

Expired

51 |Marvadi Aashutosh alias 21 Sardarpur On Bail
Pavankumar Murlidhar

52 |Patel Dahyabhai Kacharabhai 36 Sardarpur On Bail

53 |Patel Rameshbhai Baldevbhai 37 Sardarpur On Bail

54 |Patel Mathurbhai Trikamdas 46 Sardarpur On Bail

55 |Patel Ashvinbhai Baldevbhai 30 Sardarpur On Bail
Joitabhai

SESSIONS CASE NO.120/2008

1 Patel Babubhai Vanabhai 45 Sardarpur U.T.P.

2 Patel Rameshbhai Kacharabhai 35 Sardarpur U.T.P.

3 Patel Babubhai Kanjibhai 35 Sardarpur U.T.P.

4 Patel Kanubhai Revabhai 38 Sardarpur U.T.P.

5 Patel Natvarbhai Kacharabhai 50 Sardarpur U.T.P.
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6 Patel (Nagar) Ashvinbhai 48 Sardarpur U.T.P.
Baldevbhai

7 Patel Dahyabhai Vanabhai 51 Sardarpur U.T.P.

8 Patel Joitaram Ramabhai 48 Sardarpur U.T.P.

SESSIONS CASE NO.7/2009

1 Patel Kantibhai Prabhudas 61 Sardarpur |Died during
the pendency
of Trial

2 Patel Laxmanbhai Dhulabhai 54 Sardarpur On Bail

Patel Maheshbhai Jivanbhai 33 Sardarpur On Bail

4 Patel Mathurdas Dhwarkadas 63 Sardarpur On Bail

(Davabhai) (Doctor)

5 Prajapati Prahladbhai Varvabhai (49 Sardarpur On Bail

6 Patel Jagabhai Jivanbhai 42 Sardarpur On Bail

7 Patel Upendra Manilal 26 Sardarpur On Bail

8 Patel Sanjay Ambalal 28 Sardarpur On Bail

9 Patel Kalabhai Bhikhabhai 37 Sardarpur On Bail

Sr. |Name of Accused Age |Address U.T.P./

No. On Bail/
Expired

10 |Patel Govindbhai Mohanbhai 51 Sardarpur On Bail

11 |Patel Babubhai Gokaldas 47 Sardarpur On Bail

12 |Patel Rameshbhai Tribhovandas |42 Sardarpur On Bail

SESSIONS CASE NO.72/2010
1 Patel Arvind Kashiram 33 Sardarpur On Bail
Shri S.C.Shah Learned Public Prosecutors Appearing on behalf

Shri V.G.Patel of the prosecution




Shri Y.B.Shaikh
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Learned advocate appearing on behalf of the
original complainant.

Shri J.G.Rajput

Learned advocate appearing on behalf of
accused No.2 to 9, 11 to 18 and 20 to 22 in
Sessions Case No0.275/02.

(During the trial, has withdrawn his appearance from the case)

Shri H.M.Dhruv

Learned advocate appearing on behalf of the
accused No.l to 12 in Sessions Case No.7/09
and accused No.l in Sessions Case No.275/02.

Shri B.C.Barot

Learned advocate appearing on behalf of the
accused No.l to 8 in Sessions Case No0.120/08
and on behalf of the accused No.28 to 55 in
Sessions Case No.275/02.

Shri A.M.Patel

Learned advocate appearing on behalf of the
Accused No.2 to 9 and 11 to 18 and 20 to 27 in
Sessions Case No0.275/02.

CHARGE :

For the offence punishable under Section 143 of I.P.C.

For the offence punishable under Section 147 of I.P.C.

For the offence punishable under Section 144, 148 of I.P.C.

For the offence punishable under Section 302 read with
Section 149 in alternate Section 302 of I.P.C.

For the offence punishable under Section 307 read with
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Section 149, in alternate Section 307 of I.P.C.

For the offence punishable under Section 323, 324, 325
read with Section 149, in alternate Section 323, 324, 325
of I.P.C.

For the offence punishable under Section 395 of I.P.C.

For the offence punishable under Section 395, 397 of I.P.C.

For the offence punishable under Section 396 of I.P.C.

For the offence punishable under Section 435, 436 read
with Section 149, in alternate 435, 436 of I.P.C.

For the offence punishable under Section 447, 448 read
with Section 149 in alternate 447, 448 of I.P.C.

For the offence punishable under Section 336, 337 read
with Section 149 in alternate 336, 337 of I.P.C.

For the offence punishable under Section 295-A, 153-A,
297 of I.P.C.

For the offence punishable under Section 120-B of I.P.C.

For the offence punishable under Section 135 of Bombay
Police Act.

COMMON JUDGEMENT

Sessions Case No0.275/2002, 120/2008 and 7/2009 arise
out of one incident bearing 1.CR.No0.46/2002 of Vijapur

Police Station of Mahesana District committed before this
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Court for trial. It appeared desirable to try all the above
three Sessions Cases all together therefore, all the three
cases were ordered to be consolidated and tried together as
per order passed below Exh.25, on 12.06.2009 and
therefore, all the proceedings are ordered to be carried in
Sessions Case No0.275/2002 being the main Sessions.
Moreover, charge-sheet against Arvindbhai Kashiram Patel
was presented by the prosecution on 18.05.2010, which was
committed to the present court on 04.06.2010 by the
Judicial Magistrate, First Class, Vijapur and it is registered
as Sessions Case No.72/2010. As it arises out of
[.CR.N0.46/2002 hence it was ordered to be consolidated
and proceeded alongwith Sessions Case No.No.275/2002,
120/2008 and 7/2009 hence proceeded accordingly in

Sessions Case No.275/2010.

The accused are charged in this case u/s.143 of L.P.C.,
u/s.147 of I.P.C., u/s.144, 148 of 1.P.C., u/s.302 read with
Section 149 in alternate Section 302 of I.P.C., u/s. 307 read
with Section 149, in alternate Section 307 of L.LP.C., u/s.
323, 324, 325 read with Section 149, in alternate Section
323, 324, 325 of I.P.C., u/s. 395 of I.P.C., u/s. 395, 397 of
I.P.C., u/s. 396 of I.P.C., u/s. 435, 436 read with Section
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149, in alternate 435, 436 of I.P.C., u/s. 447, 448 read with
Section 149 in alternate 447, 448 of I.P.C., u/s. 336, 337
read with Section 149 in alternate 336, 337 of I.P.C., u/s.
295(A), 153(A), 297 of I.P.C. and u/s. 120-B of I.P.C., u/s.
135 of Bombay Police Act for forming unlawful assembly,
committing rioting armed with deadly weapons like iron
pipes, sticks, swords etc. and voluntarily causing grievous
hurt in furtherance of common object of unlawful assembly
or in furtherance of their common intention in village :

Sardarpur on 01.03.2002, at about 23.30 hours.

The short facts giving rise to the prosecution's case are as
under :-

On 01.03.2002, at about 23.30 hours, a mob of
around 1000 Hindus formed unlawful assembly, carrying
deadly weapons viz. iron pipes, sticks, swords and attacked
the Shaikh Maholla of Sardarpur village and the houses,
cabins and shops were set on fire. The house wherein the
Muslim persons had sheltered themselves was also set on
fire wherein 33 Muslims died and about 20 sustained
injuries. 28 accused are named in F.I.LR. F.I.LR. was lodged
on 02.03.2002 at about 9.00 hours. Prior to the

occurrence of their incident, on 01.03.2002 there was
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Godhra Railway Carnage incident which occurred on
27.02.2002 and there was Gujarat Bandh on 28.02.2002.
Following the Bandh on 28.02.2002, mob had compelled
closure of shops in Sardarpur village. At about 22.30 hours
to 23.00 hours, a mob of Hindus, set on fire cabins
belonging to Muslims and other communities. Upon
receiving information about it, Sub Inspector G.K.Parmar of
Vijapur Police Station rushed to Sardarpur village and
arranged fire extinguisher and asked the victims to lodge
their complaint. On the next day, Bharat Bandh Call was
given and in the evening, a meeting was organized by P.S.I.
- G.K.Parmar to make efforts to maintain peace and
harmony. He also continued patrolling in the village with
his men in police vehicle. He informed the Vijapur Police
Station by wireless regarding the tense atmosphere.
Thereafter, P.S.I. Shri M.L.Rathod was sent to the
Sardarpur village with police mobile van and he reached
the spot at about 20.30 hours. Both the Sub-Inspector
patrolled in the village with staff and at about 22.00 hours,
a mob of Hindus comprising about 1500 persons carrying
deadly weapons, came shouting against the police and
Muslims and started pelting stones and burning the shops,

cabins belonging to Muslims in the Bazar upon which the
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police resorted to lathi charge, lobbing tear gas and

ultimately, did the firing and disbursed the mob.

Meanwhile, the police force came and disbursed the
mob. Police cleared the blockages and hurdles dumped on
roads. Nobody was seen moving in the village as the
situation in the Vijapur town had worsened. On the
message from the P.I., Shri K.R.Vaghela, police rushed to
the village Sardarpur of Vijapur town. Thereafter, on
receiving the information that the atmosphere in the village
Sardarpur has worsened, Sub-Inspector, M.L.Rathod and
G.K.Parmar were sent again. They reached Sardarpur by
clearing hurdles dumped on road. Shri K.R.Vaghela also
reached Sardarpur with fire fighters. S.P. and Dy.S.P. with
their staff rushed to Sardarpur and then the rescue
operation started. Fire was extinguished and people of

Muslim community were rescued out from Shaikh Maholla.

During the attack on Shaikh Maholla, many Muslim
persons, women and children took shelter in single pakka
building of Shaikh Maholla. The police rushed there and
opened the door and found many of the sheltered persons

dead. From this building, dead bodies of deceased and
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injured persons were shifted in police and private vehicles
to Mahesana Civil Hospital. In the incident, 33 Muslims

from Shaikh Maholla died and 20 sustained injuries.

Accordingly, F.ILR. was lodged before the Police
Inspector- Shri K.R.Vaghela in Civil Hospital, Mahesana on
02.03.2002 at about 9.00 hours. The said was registered
with the police station by P.S.O. Ambalal Karsanbhai on
02.03.2002 at about 11.30 hours. Investigation was carried
out by Police Inspector Shri K.R.Vaghela. Thereafter, it was
carried out by Shri R.D.Baranda and lastly, on his transfer,
investigation was carried out by P.I. Shri K.P.Patel while
Shri B.V.Jadeja, Dy.S.P., Visnagar, was the Visitation
Officer in this case who supervised the investigation. Dead
bodies of 28 deceased were identified by Nazir Mohamed
Akbarmiya at the Civil Hospital, Mahesana while other
dead bodies were identified during the Inquest by the

relatives of the deceased.

On 03.03.2002, Panchnama of the place of offence
was drawn. Place was shown by the victim Shaikh
Bachumiya Imamamiya. The damages done by the mob to

the houses and vehicles, looting of the properties, etc.
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belonging to the Muslim families are shown in the
Panchnama. Post-Mortem Reports, Injury Certificates were
collected by the Investigating Officer. Furthermore, the
statements of eye-witnesses, police witnesses, Government
witnesses and peripheral witnesses were also recorded by

the Investigating Officer.

During the investigation, names of total 55 accused were
disclosed by the complainant and witnesses and, all the 55
accused were arrested and subsequently, charge-sheeted on
27.07.2002. All the 55 accused were released on bail by the
Sessions Court, Mahesana from time to time. As against
those bails, no appeal was preferred by any of the
Investigating Officer but the complainant approached the
Hon'ble High Court vide Criminal Misc. Application
Nos.4026/2002, 3590/2002, 3591/2002 and 2588/2002
requesting the Hon'ble High Court to reject the bail. But
those applications were rejected by the Hon'ble High Court
of Gujarat. During the investigation, clothes of deceased
after the Post-Mortem were collected by the Investigating
Officer and case property receipts (Muddamal Receipts)
were prepared. During investigation the F.S.L. had visited

the place of offence and collected various necessary
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samples like clothes of the deceased, articles taken from
the place of offence, burnt clothes, containers and other
samples, 14 weapons were recovered from 14 accused.
Ultimately, the charge-sheet was submitted before the
Court of Judicial Magistrate, First Class, Vijapur, which
was numbered as Criminal Case No.724/2002 and it was
charge-sheeted against 55 accused. Thus, earlier
investigation was carried out from 01.03.2002 to 27.07.2002
and during that investigation, map of place of offence was
prepared by the Revenue Circle Inspector, Vijapur and
photographs of scene of incident were also taken during the
investigation. After submission of charge-sheet, Criminal
Case was committed to the Sessions Court vide Sessions
Case No0.275/2002 and it was pending for framing of
Charge. The trial was stayed by the Hon'ble Supreme Court
of India in Transfer Petition (Criminal No.194-202 of 2002
and 323-329 of 2003 with Criminal Misc. Petition
No.6970-6948 of 2003 and 407-410 of 2004 on
21/11/2003) in Writ Petition (Criminal No.109/03 and
T.P.No.194/03, 202/03, 326/03, 329/03) filed by National
Human Rights Commission (N.H.R.C.) in the Hon'ble

Supreme Court of India.
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The Hon'ble Supreme Court of India has passed order on
26.03.2002 for forming of Special Investigation Team (S.I.T.)
for the investigation of 9 important cases on Post Godhra
Carnage inclusive of this case. In transfer petition
No.194-202/03 filed by the N.H.R.C. 11 affidavits were filed
before the Hon'ble Supreme Court of India in connection
with this offence and ultimately, as per the direction of
Hon'ble Supreme Court, Special Investigation Team has
been formed which had taken the charge of further
investigation and Shri G.V.Barot, Assistant Director, Anti
Corruption Bureau, was appointed as Investigation Officer
of the present case with 3 team members and further
investigation was carried out accordingly. During their
Investigation 9 (Nine) witnesses in their further statements
have disclosed that they were also injured and this fact was
not disclosed in previous investigation. During the
investigation by S.I.T. an advertisement was published in
leading daily newspapers of Gujarat State, inviting people to
contact S.I.T. in person, or through written application to
give any relevant information or evidence in connection
with the case under the investigation by S.I.T. as a result of
which, applications in this case were also received by the

S.I.T. Statements of 44 witnesses including complainant
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and 15 police persons were verified and their further
statements were recorded by S.I.T. while statements of 39

new witnesses were recorded by S.I.T.

Further, place of incident was visited by S.I.T. to state the
scene of incident and surrounding geographical situation
and additional sketch was prepared by S.I.T. with the help
of Revenue Circle Inspector. Further, some photographs
were also taken by the S.I.T. and during their investigation,
21 persons were named by the witnesses as accused and
S.I.T. has arrested accused No.l to 8 of Sessions Case
No0.120/2008, on 26.05.2008. They were remanded to police
custody subsequently, sent to judicial custody on
30.05.2008 still they are in judicial custody and
supplementary Charge-sheet was field on 22.08.2008
naming 13 persons as absconder and accused No.9 to 21
were arrested on 03.09.2008 by Vijapur Police. On the
Report of S.I.T., they were remanded to police custody up to
09.09.2008 and then sent to the judicial custody on
09.09.2008. They are still in judicial custody.
Supplementary Charge-sheet were submitted against them
excluding Arvind Kashiram in whose favour Report under

Section 169 of the Cr.P.C. was made, which was not
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accepted by the Court and therefore, subsequently, Charge-
sheet against him, has been submitted and all the cases
have been committed to the Sessions Court for trial. Thus,
total number of the accused before the Sessions Court are
76 under all the four Cases. Further permission to
prosecute all the accused for the offence under Section
153A of IPC has been obtained from the competent
authorities. Shri S.C.Shah has been appointed as Special
Prosecutor and Shri V.G.Patel has been appointed as
Additional Public Prosecutor to conduct the trial of this

case, by the Government of Gujarat.

Accused No.10 of Sessions Case No0.275/2002 - Jayantibhai
Jivanbhai Patel died therefore, the order to abate the trial
against him has been passed. Accused No.19 Prajapati
Rohitkumar Ramanbhai is juvenile therefore, order vide
Exh.61 has been passed dropping him from framing of
charge from the present case and it is ordered to send his
case to the Juvenile Justice Board while Accused No.l of
Sessions Case No.7/2009 - Patel Kantibhai Prabhudas has
died and hence, order of abatement has been passed vide
Exh. 540 and Exh.543. Accordingly all the above accused

are facing trial for the various offences before this Court.
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Thereafter, I have heard learned Public Prosecutor Shri
S.C.Shah, on behalf of prosecution and learned advocates
Shri J.G.Rajput and Shri B.C.Barot on behalf of accused
for framing the Charge and after hearing both the parties,
Charge against the accused was framed vide Exh.78 while
the Charge in Sessions Case No0.72/2010 was framed on
25.08.2010 against the accused for the offences mentioned
in the Charge. Hence the following Charge has been framed
vide Exh.78 :-

"(A) The Accused No.l to 9 and 11 to 55 alongwith the
deceased accused No.10 - Patel dJayantibhai
Jivanbhai and Juvenile accused No.19 - Prajapati
Rohitkumar Ramanbhai, Age 17 years of Sessions
Case No0.275/2002 in collusion with the accused
No.l1 to 8 of Sessions Case No0.120/2008 and
accused No.l to 12 of Sessions Case No.7/2009,
alongwith the other persons, had assembled and
formed an unlawful assembly for causing hurt,
grievous hurt, assault, burning and decoying the
property of Sardarpur Muslims, on the base of
Nation vide Strike due to the incident of burning
almost 100 Hindu pilgrims in Sabarmati Express

Train, at Godhra, on 01.03.2002 at village
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Sardarpur, Taluka : Vijapur, during the night
between 21.30 hours to 02.30 hours and thereby
committed offence under Section 143 of Indian

Penal Code.

(B) All the accused alongwith the deceased accused No.10
- Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons on the same day and
same place, were members of an unlawful
assembly of 1000 and in prosecution of the
common object of such assembly, for overt act,
committed the offence of rioting and thereby they
have committed an offence punishable under

Section 147 of the Indian Penal Code.

(C)That, all the accused alongwith the deceased accused
No.10 - Patel Jayantibhai Jivanbhai and Juvenile
accused No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons on the same day and same
place, wherein the accused No.l with burning rag,
Accused No.2 to 7 and 11 to 13 and 15 to 18 and 20 to

22, Accused No.24 to 27 with stones and accused No.14
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with Tin and bottle of inflammable items, accused No.28
and 30 with burning rag, Accused No.31, 33, 37, 38, 41,
44, 46, 54 armed with deadly weapon Dhariya while
Accused No.39 with Sword and accused No.29, 34, 47,
51 and 52 with iron pipes,Accused No.42, 50 and 55
with Tin of inflammable items likely to cause death, were
members of an unlawful assembly of 1000 persons and
in prosecution of the common object of such assembly,
for overt act, committed the offence of rioting with deadly
weapon and thereby committed an offence punishable

under Section 144, 148 of the Indian Penal Code.

(D) That, on the same day and same place, all the accused
alongwith the deceased accused No.10 - Patel
Jayantibhai Jivanbhai and Juvenile accused No.19
- Prajapati Rohitkumar Ramanbhai, alongwith
other person formed an unlawful assembly of 1000
persons and in prosecution of the common object
of such assembly, for overt act of burning alive and
murdering by intentionally (or knowledge) causing
the death of Zyadabanu Ibrahimmiya Shaikh (by
mistake Zyadabanu was identified as

Ruksanabanu and therefore, it is subsequently
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rectified), Sayarabanu Abbasmiya Shaikh,
Yunushusen Sherumiya Shaikh, Arifhusen
Manubhai Shaikh, Sultan Mahebubmiya Shaikh,
Javedmiya Mustumiya Shaikh, Rasidabanu
Jamalmiya Shaikh, Idrishbhai Akbarmiya Shaikh,
Mehmudabibi Sherumiya Shaikh, Vahidabanu
Nazirbhai Shaikh, Banubibi Babumiya Shaikh,
Faridabanu Mahebubmiya Shaikh, Mumtazbanu
Makbulhusen Shaikh, Mumtazbanu Sherumiya
Shaikh, Parvinabanu Ibrahimbhai Shaikh,
Saminabanu Muftumiya Shaikh, Sakkarbanu
Mahemubmiya Shaikh, Husenabibi Hibzulmiya
Shaikh, Abbasmiya Kesarmiya Shaikh, Raziabanu
Ibrahimmiya Shaikh, Bismillabanu Bhikumiya
Shaikh, Ruksanabanu Abbasmiya Shaikh,
Zohrabanu Manubhai Shaikh, Manubhai
Husenbhai Shaikh, Rifakathusen Hizbulmiya
Shaikh, Irfanhusen = Mahemudmiya Shaikh,
Bachumiya Nathumiya Shaikh, Sherumiya
Rasulmiya Shaikh, Asiyanabanu Ashikhusen
Bachumiya Shaikh, Firoz Makbulhusen Shaikh,
Rafik Manubhai Shaikh, Abedabanu Manubhai
Shaikh, Suhanabanu Safikmiya Shaikh and
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thereby, committed the offence punishable under
Section 302 read with Section 149 of the Indian

Penal Code.

In alternate on the same day and same place, all
the accused alongwith the deceased accused No.10
- Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai
alongwith other persons for overt act of burning
alive and murdering by intentionally (or knowledge)
causing the death of Zyadabanu Ibrahimmiya
Shaikh (by mistake Zyadabanu was identified as
Ruksanabanu and therefore, it is subsequently
rectified), Sayarabanu  Abbasmiya = Shaikh,
Yunushusen Sherumiya Shaikh, Arifhusen
Manubhai Shaikh, Sultan Mahebubmiya Shaikh,
Javedmiya Mustumiya Shaikh, Rasidabanu
Jamalmiya Shaikh, Idrishbhai Akbarmiya Shaikh,
Mehmudabibi Sherumiya Shaikh, Vahidabanu
Nazirbhai Shaikh, Banubibi Babumiya Shaikh,
Faridabanu Mahebubmiya Shaikh, Mumtazbanu
Makbulhusen Shaikh, Mumtazbanu Sherumiya
Shaikh, Parvinabanu  Ibrahimbhai  Shaikh,

Saminabanu Muftumiya Shaikh, Sakkarbanu
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Mahemubmiya Shaikh, Husenabibi Hibzulmiya
Shaikh, Abbasmiya Kesarmiya Shaikh, Raziabanu
Ibrahimmiya Shaikh, Bismillabanu Bhikumiya
Shaikh, @ Ruksanabanu  Abbasmiya  Shaikh,
Zohrabanu Manubhai Shaikh, Manubhai
Husenbhai Shaikh, Rifakathusen Hizbulmiya
Shaikh, Irfanhusen = Mahemudmiya  Shaikh,
Bachumiya Nathumiya Shaikh, Sherumiya
Rasulmiya Shaikh, Asiyanabanu Ashikhusen
Bachumiya Shaikh, Firoz Makbulhusen Shaikh,
Rafik Manubhai Shaikh, Abedabanu Manubhai
Shaikh, Suhanabanu Safikmiya Shaikh and
thereby, committed the offence punishable under

Section 302 of the Indian Penal Code.

That, on the same day and same place, you
accused alongwith the deceased accused No.10 -
Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons formed an unlawful
assembly of 1000 persons, and in prosecution of
the common object of such assembly and did an
act of burning alive and assaulting Muslim women,

men and children with such intention (or
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knoweldge) and under such circumstances, that if
the said act had caused death (for not getting the
immediate medical treatment) of Shayanbanu
Ayubbhai and Bashirabibi and Iliyasbhai, the
accused would have been guilty of murder under
Section 302 ( and that thereby, caused hurt by the
said act to Shayanabanu Ayubbhai and
Bashirabibi and Iliyasbhai) and thereby, committed
the offence punishable under Section 307 read

with Section 149 of the Indian Penal Code.

In alternate on the same day and same place,
you accused alongwith the deceased accused No.10
- Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons did an act of burning alive
and assaulting Muslim women, men and children
with such intention (or knowledge) and under such
circumstances, that if the said act had caused
death (for not getting the immediate medical
treatment) of Shayanabanu Ayubbhai and
Bashirabibi and Illiyasbhai, accused would have

been guilty of murder under Section 302 ( and that
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thereby, caused hurt by the said act to
Shayanabanu Ayubbhai and Bashirabibi and
lliyasbhai) and thereby, committed the offence

punishable under Section 307.

That on the same day and same place, the
accused alongwith the deceased accused No.10 -
Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons formed an unlawful
assembly of 1000 persons, and in prosecution of
the common object of such assembly, voluntarily
caused hurt and grievous hurt, by pelting of
stones, to complainant as well as Faridabanu
Ashighusen  Shaikh, Imtiyaz = Mahmadhusen
Shaikh, Bhikhumiya Kalumiya Shaikh,
Shayanabanu Ayubmiya, Aminabanu Achhumiya,
Mustufamiya Rasulmiya, Hizbulmiya Husenmiya,
Igbalmiya Rasulmiya, Akbarmiya Rasulmiya,
Nazirmahmad Akbarmiya, Gulamali Akbarmiya,
Ruksanabanu Ibrahimmiya, Magbulmiya
Kesarmiya, Rafikmiya Mahmadhusen, Hamidabibi
Akbarmiya, Basirabibi Bachumiya, Khatijabibi

Dosmahmad Shaikh, Shayanabanu Aashighusen,
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Saidabibi Hizbulmiya Shaikh and thereby,
committed the offence punishable under Section
323, 324 and 325 read with Section 149 of the

Indian Penal Code.

In alternate, on the same day and same place,
the accused alongwith the deceased accused No.10
- Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons voluntarily caused hurt
and grievous hurt, by pelting of stones, to
complainant as well as Faridabanu Ashighusen
Shaikh, Imtiyaz Mahmadhusen Shaikh,
Bhikhumiya Kalumiya Shaikh, Shayanabanu
Ayubmiya, Aminabanu Achhumiya, Mustufamiya
Rasulmiya, Hizbulmiya Husenmiya, Igbalmiya
Rasulmiya, Akbarmiya Rasulmiya, Nazirmahmad
Akbarmiya, Gulamali Akbarmiya, Ruksanabanu
Ibrahimmiya, Magbulmiya Kesarmiya, Rafikmiya
Mahmadhusen, Hamidabibi Akbarmiya, Basirabibi
Bachumiya, Khatijabii Dosmahmad  Shaikh,
Shayanabanu Aashighusen, Saidabibi Hizbulmiya

Shaikh and thereby, committed the offence
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punishable under Section 323, 324 and 325.

(E) That, on the same day and same place accused
alongwith the deceased accused No.10 - Patel
Jayantibhai Jivanbhai and Juvenile accused No.19
- Prajapati Rohitkumar Ramanbhai, alongwith
other persons formed an unlawful assembly of
1000 persons, and have committed dacoity
punishable under Section 395 of the Indian Penal

Code.

That, on the same day and same place, you
accused alongwith the deceased accused No.10 -
Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons formed an unlawful
assembly of 1000 persons committed dacoity (or
robbery) and at the time of committing the said
dacoity (or robbery) accused have used deadly
weapons and pelted stones and caused hurt and
grievous hurt, to complainant as well as
Faridabanu Ashighusen Shaikh, Imtiyaz

Mahmadhusen Shaikh, Bhikhumiya Kalumiya
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Shaikh, Shayanabanu Ayubmiya, Aminabanu
Achhumiya, Mustufamiya Rasulmiya, Hizbulmiya
Husenmiya, Igbalmiya Rasulmiya, Akbarmiya
Rasulmiya, Nazirmahmad Akbarmiya, Gulamali
Akbarmiya, Ruksanabanu Ibrahimmiya,
Magbulmiya Kesarmiya, Rafikmiya Mahmadhusen,
Hamidabibi Akbarmiya, Basirabibi Bachumiya,
Khatijabii Dosmahmad Shaikh, Shayanabanu
Aashighusen, Saidabibi Hizbulmiya Shaikh and
thereby committed an offence punishable under

Section 395, 397 of the Indian Penal Code.

That, on the same day and same place, you
accused alongwith the deceased accused No.10 -
Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons committed dacoity and
that at the time of commission of the dacoity,
murder was committed by the accused persons by
using petrol, kerosene and other inflammable
substances and burning rags and deadly weapons
and thereby, caused dacoity with murder in the

house of Bachumiya Imammiya Shaikh, resident of
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village : Sardarpur, and thereby committed dacoity
of ornaments worth Rs.60,000 to 70,000/- and
thereby, committed offence punishable under

Section 396 of the I.P.C.

(F) That, on the same day and same place accused
alongwith the deceased accused No.10 - Patel
Jayantibhai Jivanbhai and Juvenile accused No.19
- Prajapati Rohitkumar Ramanbhai, alongwith
other persons formed an unlawful assembly of
1000 persons, committed mischief by the fire (or
any inflammable substances) intending thereby to
cause damage to a property of Muslim persons to
the amount of Rs.85,87,500/- alongwith the
destruction of 19 houses, 3 shops, 5 pavements, 1
Hut, 1 Jeep and 1 scooter, and thereby committed
offence punishable under Section 435 and 436

read with Section 149 of the Indian Penal Code.

In alternate, on the same day and same place,
accused alongwith the deceased accused No.10 -
Patel Jayantibhai Jivanbhai and Juvenile accused

No.19 - Prajapati Rohitkumar Ramanbhai,
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alongwith other persons have committed mischief
by the fire (or any inflammable substances)
intending thereby to cause damage to a property
of Muslim persons to the amount of
Rs.85,87,500/- alongwith the destruction of 19
houses, 3 shops, 5 pavements, 1 Hut, 1 Jeep and 1
scooter, and thereby committed offence punishable
under Section 435 and 436 of the Indian Penal

Code.

(G) On the same day and same place, accused alongwith
the deceased accused No.10 - Patel Jayantibhai
Jivanbhai and Juvenile accused No.19 - Prajapati
Rohitkumar Ramanbhai, alongwith other persons
formed an unlawful assembly of 1000 persons and
have committed tress pass by entering into the
house of Bachumiya Imammiya Shaikh (or upon)
(or by illegally / unlawfully remaining on), religious
place of Muslim as well as graveyard of Muslim,
with an intent to commit the offence (or to
intimidate, insult or annoy the possession of
Muslim people's property, and thereby committed

offence punishable under Section 447, 448 read
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with Section 149 of the Indian Penal.

In alternate, on the same day and same place,
accused alongwith the deceased accused No.10 -
Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons have committed tress pass
by entering into the house of Bachumiya
Imammiya Shaikh (or upon) (or by illegally /
unlawfully remaining on), religious place of Muslim
as well as graveyard of Muslim, with an intent to
commit the offence (or to intimidate, insult or
annoy the possession of Muslim people property,
and thereby committed offence punishable under

Section 447, 448 of the Indian Penal.

(H On the same day and same place, you accused
alongwith the deceased accused No.10 - Patel
Jayantibhai Jivanbhai and Juvenile accused No.19
- Prajapati Rohitkumar Ramanbhai, alongwith
other persons formed an unlawful assembly of
1000 persons have caused hurt and grievous hurt

to the complainant and witnesses so rashly (or
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negligently) as to endanger human life (or the
personal safety of others) and thereby committed
offence punishable under Section 336, 337 read

with section 149 of the Indian Penal Code.

In alternate, on the same day and same place,
you accused alongwith the deceased accused No.10
- Patel Jayantibhai Jivanbhai and Juvenile accused
No.19 - Prajapati Rohitkumar Ramanbhai,
alongwith other persons have caused hurt and
grievous hurt to the complainant and witnesses so
rashly (or negligently) as to endanger human life
(or the personal safety of others) and thereby
committed offence punishable under Section 336,

337 of the Indian Penal Code.

()  On the same day and same place, accused alongwith
the deceased accused No.10 - Patel Jayantibhai
Jivanbhai and Juvenile accused No.19 - Prajapati
Rohitkumar Ramanbhai, alongwith other 1000
persons have insulted (or attempted to insult the
religion of Muslim residing at village : Sardarpur,

(or the religious belief of Muslim) residing at
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Sardarpur), by uttering words " Sala Bandiyao ne
Maro" and by using those words with deliberate
and malicious intention to outrage the religious
feelings of Muslim community / class, of citizens of

India, and thereby committed offence punishable

under Section 295-A of the Indian Penal Code.

On the same day and same place, you accused
alongwith the deceased accused No.10 - Patel
Jayantibhai Jivanbhai and Juvenile accused No.19
- Prajapati Rohitkumar Ramanbhai, alongwith
other persons, the accused No.9 to 12 and 14 of
Sessions Case No.7/09 at village Sardarpur, by
uttering words " Ek pan Bandiyao Bachvo Joiye
Nahi, Teone mari nakho, kapi nakho, balli kuto",
promoted the feeling of enmity (or hatred) between
(Muslim classes) of His Majesty's subjects and
thereby committed offence punishable under

Section 153-A of the Indian Penal Code.

On the same day and same place accused
alongwith the deceased accused No.10 - Patel

Jayantibhai Jivanbhai and Juvenile accused No.19
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- Prajapati Rohitkumar Ramanbhai, alongwith
other persons have entered the graveyard of
Muslim community with intention of hurting the
feelings of Muslims or insulting the religion of
Muslims thereby, committed trespass in place of
set apart for the performance of funeral rites or as
a depository for the remains of the dead and
thereby, committed offence punishable under

Section 297 of I.P.C.

(J) On the same day and same place, accused alongwith
the deceased accused No.10 - Patel Jayantibhai
Jivanbhai and Juvenile accused No.19 - Prajapati
Rohitkumar Ramanbhai, alongwith other persons
formed an unlawful assembly of 1000 persons, and
did, in prosecution of common object of such
assembly, such as the members of that assembly
knew to be likely committed in prosecution of
common object of said assembly, committed
offence of rioting, with deadly weapons (or with
anything which used as weapon of offence was
likely to cause death), accused have insulted (or

attempted to insult the religion of Muslim) the
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feeling of Muslim residing at village : Sardarpur, (or
the religious belief of Muslim) residing at
Sardarpur), by uttering words namely " Sala
Bandiyao ne Maro" and that accused have uttered
said words with deliberate and malicious intention
to outrage the religious feelings of Muslim
community / class, of citizens of India, and entered
the graveyard of Muslim community with intention
of hurting the feelings of Muslims or insulting the
religion of Muslims thereby, committed trespass in
place of set apart for the performance of funeral
rites or as a depository for the remains of the dead
and also committed murder by intentionally (or
knowledge) causing death of Muslim persons with
such intention (or knowledge) and under such
circumstances, accused have caused death of
Muslim persons, accused would have been guilty of
murder under Section 302 (and that thereby,
caused hurt to the said persons, by the said act),
accused have committed mischief by the fire (or
any inflammable substances) intending thereby to
(or knowing it to be likely that you will thereby)

cause damage to the property of Muslim persons to
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the amount of Rs.85,87,500/- alongwith the
destruction of 19 houses, 3 shops, 5 cabins, 1 Hut,
1 Jeep and 1 scooter and thereby committed
offence under Section 147, 149, 435, 436, 447, 448,
395, 396, 324, 325, 302, 307, 336, 337, 295-A,
153(A) read with Section 120-B of the Indian Penal
Code.

(K) On the same day and same place, accused alongwith
the deceased accused No.10 - Patel Jayantibhai
Jivanbhai and Juvenile accused No.19 - Prajapati
Rohitkumar Ramanbhai, alongwith other person
committed offence under Section 435, 436, 323,
324, 325, 447, 448, 302, 307, 336, 337 read with

Section 34 of the Indian Penal Code.

(L) On the same day and same place, accused alongwith
the deceased accused No.10 - Patel Jayantibhai
Jivanbhai and Juvenile accused No.19 - Prajapati
Rohitkumar Ramanbhai, alongwith other person
knowing fully about the Notification in existence,
issued by District Magistrate, the accused No.l

armed with deadly weapons whereas, the Accused
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No.2 to 7 and 11 to 13 and 15 to 18 and 20 to 22
and 24 to 27 were pelting stones and accused
No.14, 42, 50 and 55 were possessing inflammable
substances whereas accused No.21, 31, 33, 37, 38,
41, 44, 46, and 54 alongwith accused No.39, 29,
34, 47 and 51 armed with deadly weapons and
thereby, committed offence under Section 135 of

the Bomaby Police Act.”

So far as accused Arvind Kashiram of Sessions Case
No.72/2010 is concerned, charge against him was framed
on 25.08.2010 in the middle of trial. The above mentioned
Charge was read over to the Accused Persons and they

have denied all the charges leveled against them vide

Exh.79 to 151.

In support of their case prosecution has examined following

witnesses :-

ORAL EVIDENCE OF MEDICAL WITNESSES :-

P.W. Name of the witness Exh. Remarks
No. No.
Dr.Dhreejkumar Jivanlal Soni 158
2 Dr.Pravinkumar Popatlal Soni 211
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3 Dr.Babubhai Nathubhai Chaudhari 233
4 Dr.Ishvarsinh Ratansinh Solanki 244
5 Dr.Prakshbhai Laxmandas Shah 252
6 Dr.Shaileshkumar Shivabhai Patel 262
7 Dr.Anju Muljibhai Parmar 271
8 Dr.Nilima Ajaybhai Talvelkar 278
9 Dr.Kokilaben Maganbhai Solanki 283
10 |Dr.Sangeetaben Kailaschandra Jain | 290
11 Dr.Alkaben Dungarbhai Patel 295
12  |Dr.Prakash Pravinbhai Patva 302
13 |Dr.Kantilal Babaldas Patel 308
14  |Dr.Bharatkumar Babubhai Solanki 312
15 |Dr.Jagdishkumar Khodabhai Solanki | 317
16 |Dr.Vijaykumar Vitthalbhai Oza 322
17 |Dr.Arvind Kantilal Kapadia 331
18 |Dr.Vinayakrao Vasudev Patil 339
19 |Dr.Dharmesh Somabhai Patel 344
45 |Dr.Vikram Kalidas Pardhi 461
ORAL EVIDENCE OF PANCH WITNESSES :-
P.W. Name of the witness Exh. Remarks
No. No.
20 [Shaikh Abdulbhai Dalubhai 353
P.W. Name of the witness Exh. Remarks
No. No.
21 |Jitrana Mahemudaben Faridkhan 355
22  |Parmar Pravinkumar Arjanbhai 356
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23 |Patel Ishvarbhai Gopalbhai 362

24  |Patel Jayantibhai Baldevbhai 364 Hostile

25 |Thakor Jayantiji Varvaji 365

26 |Goswami Chandrakantgiri Ramgiri 368

27 |Kadia Shamalbhai Gopalbhai 370

28 |Kureshi Sarafat Husen Sabdalbhai 372

29 |Patel Naranbhai Manilal 376 Hostile

30 |Patel Babubhai Mathurbhai 387 Hostile

31 Patel Arvindbhai Becharbhai 389 Hostile

32 |Patel Babubhai Varvabhai 391 Hostile

33 |Thakor Amraji Kodarji 392 Hostile

34 |Oza Manishkumar Babubhai 396 Hostile

35 |Chauhan Fulaji Somaji 399 Hostile

38 [Shaikh Inayat Husen Bachumiya 423 Hostile

97 |Lodha Hafijbhai Nasirbhai 725

ORAL EVIDENCE OF OTHER WITNESSES :-

P.W. Name of the witness Exh. Remarks
No. No.

36 |Chaudhari Ishvarbhai Bababhai 405

37 |Sathwara Babubhai Khodidas 418

39 |Memon Janmahmod Ismilbhai 438

40 |Memon Mahmod Aarif Janmahmod 441

41 Memon Abdulkadir Ismilbhai 444

42  |Memon Altafhusen Valibhai 446
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P.W. Name of the witness Exh. Remarks
No. No.
43 |Memon Aarifbhai Valibhai 449
44  |Mansuri Munirahmed Noormahmed | 455
46 |Pathan Sabirmiya Akumiya 475
47  |Shaikh Ibrahimbhai Rasulbhai 485
48 |Shaikh Sabirhusen Kadarmiya 491
49 |Shaikh Igbalmiya Rasulmiya 500
50 |Shaikh Jakirhusen Kadarmiya 505
51 Shaikh Nazirmahmed Akbarmiya 507
52  |Shaikh Hizbulmiya Husenmiya 513
53 |Shaikh Kulsumbibi Kadarmiya 524
54 |Shaikh Sharifmiya Bhikhumiya 527
55 |Shaikh Aashighusen Bachumiya 530
56 |Shaikh Ayubmiya Rasulmiya 535
57  |Shaikh Mustufamiya Rasulmiya 546
58 |Fakir Sabirhusen Imamsha 553
59 |Shaikh Mohmad Sattar Bachumiya 557
60 |Shaikh Bachumiya Imammiya 563
61 |Shaikh Safikmiya Babumiya 570
62 |Shaikh Rafikmiya Mahmadhusen 575
63 |Shaikh Bhikhumiya Kalumiya 580
64 |Shaikh Rafikmiya Babumiya 583
65 |Shaikh Akbarmiya Nathumiya 586
66 |Shaikh Akbarmiya Rasulmiya 591
67 |Shaikh Imtiyazbhai Mahmadhusen 594
68 |Shaikh Gulamali Akbarmiya 603
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69 |Shaikh Mahemudmiya Husenmiya 606
70 |Pathan Munsafkhan Yasinkhan 609
71 |Rawal Mangabhai Ramabhai 627
P.W. Name of the witness Exh. Remarks
No. No.
72 |Rawal Prahladbhai Nathabhai 628
73  |Shaikh Faridabibi Aashikhusen 631
74  |Shaikh Sikandarmiya Rasulmiya 632
75 |Shaikh Firozabanu Bachumiya 637
76 |Shaikh Hamidabibi Akbarmiya 638
77 |Shaikh Badrunnisha Akbarmiya 639
78 |Shaikh Basirabibi Bachumiya 642
79 |Shaikh Samimbanu Mahemudmiya 647
80 |Shaikh Ruksanabanu Ibrahimmiya 650
81 Shaikh Dilavarkhan Abbasmiya 651
82  |Fakir Sabirabibi Sabirhusen 655
83 |Fakir Sharifabanu Sabirhusen 656
84  |Kureshi Imtiyazali Husenmiya 657
85 |Parmar Pravinkumar Khemabhai 662
86 |Patel Dineshbhai Bhagvanbhai 664
87 |Patel Jitubhai Chhaganbhai 670
88 |Modi Hasmukhlal Thakorlal 674
96 |Purshottambhai Nathabhai 719
98 |Prajapati Revabhai Shankarbhai 729
108 |Oza Vipulkumar Bhogilal 760

ORAL EVIDENCE OF POLICE WITNESSES :-
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P.W. Name of the witness Exh. Remarks
No. No.

89 |Makwana Ambalal Karshanbhai 687 |A.S.L

90 |Parmar Galbabhai Khemabhai 695 |P.S.L

91 Rathod Mahendrasinh Lalsinh 699 |P.S.L
P.W. Name of the witness Exh. Remarks
No. No.

92  |Goswami Jivagiri Vihagiri 701 |A.S.I.

93 |Sadhu Hargovandas Mohandas 707 |A.S.I.

94 |Solanki Chandansinh Nanusinh 711 |A.S.I.

95 |Bihola Vikramsinh Narsinh 715 |A.S.L.

99 |Krushnakumar Kantilal 734 |Po.Con.

100 |Rajakbhai Allarakhabhai 736 |Po.Con.

101 |Khodidas Govindbhai 737 |Po.Con.

102 |Desai Laljibhai Arjanbhai 739 |A.S.L.

103 |Ganpatbhai Narsinhbhai 740 |Head P.C.

104 |Jadeja Bachubha Vesalji 744 |Dy.S.P.

105 |Gehlot Anupamsinh Shreejaysinh 750 |D.S.P.

106 |[Sisodiya Jagdevsinh Takhatsinh 754 |P.L

107 |Chauhan Ramtuji Kanaji 755 |P.S.L

109 |Baranda Rohitkumar Dhuljibhai 770 |Dy.S.P.

110 |Vaghela Kakusinh Ranjitsinh 810 |P.IL

111 |Patel Kantibhai Parshottamdas 877 |P.IL

112 |Barot Gautamkumar Vishnubhai 895 [I.O.

In support of their case prosecution has produced following
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documentary evidence :-

Sr. Details of document Exh.

No. No.

1 Treatment Certificate of Shaikh Rafikbhai 159
Manubhai, issued by the General Hospital,

Mahesana.
Case papers of Rafikbhai Manubhai Shaikh. 160

3 Treatment Certificate of Complainant - Shaikh 161
Ibrahimmiya Rasulmiya, issued by the General
Hospital, Mahesana.

Sr. Details of document Exh.

No. No.

4 X-Ray Plates (Total-6) of Complainant — Shaikh 162
Ibrahimmiya Rasulmiya.

5 Treatment Certificate of witness - Shaikh 163
Rafikhusen Mahmadhusen, issued by the General
Hospital, Mahesana.

6 Case papers of witness — 164
Shaikh Rafikhusen Mahmadhusen.

7 Treatment Certificate of witness - Shaikh 165
Firozmiya Magbulmiya, issued by the General
Hospital, Mahesana.

8 Case papers of witness - 166
Shaikh Firozmiya Magbulmiya

9 Treatment Certificate of witness - Shaikh 167
Igbalmiya Rasulmiya, issued by the General
Hospital, Mahesana.

10 Case papers of witness - 168
Shaikh Igbalmiya Rasulmiya

11 Treatment Certificate of witness — Shaikh 169
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Akbarmiya Rasulmiya, issued by the General
Hospital, Mahesana.

12 Treatment Certificate of witness — Shaikh 170
Basirabibi Bachumiya, issued by the General
Hospital, Mahesana.

13 Case papers of witness - 171
Shaikh Basirabibi Bachumiya

14 Treatment Certificate of witness — Shaikh 172
Hizbulmiya Husenmiya, issued by the General
Hospital, Mahesana.

15 Case papers of witness - 173
Shaikh Hizbulmiya Husenmiya

16 Treatment Certificate of witness — Shaikh 174
Nazirhusen, Akbarmiya, issued by the General
Hospital, Mahesana.

Sr. Details of document Exh.

No. No.

17 Treatment Certificate of witness — Shaikh 175
Mustufamiya Rasulmiya, issued by the General
Hospital, Mahesana.

18 Case papers of witness — 176
Shaikh Mustufamiya Rasulmiya

19 Treatment Certificate of witness — Shaikh 177
Saidabibi Hizbulmiya, issued by the General
Hospital, Mahesana.

20 Case papers of witness — 178
Shaikh Sahidabibi Hizbulmiya

21 Treatment Certificate of witness — Shaikh 179
Suhanabanu, Safikmiya, issued by the General
Hospital,Mahesana.

22 Case papers of witness - 180
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23

Treatment Certificate of witness — Shaikh

Gulamali Akbarmiya, issued by the General

Hospital,Mahesana.

182

24

Treatment Certificate of witness —
Shaikh Imtiyaz Mahmadhusen,

issued by the General Hospital, Mahesana.

183

25

Case papers of witness -
Shaikh Imtiaz Mahmadhusen

184

26

Treatment Certificate of witness —
Shaikh Hamidabibi Akbarmiya,

issued by the General Hospital, Mahesana.

185

27

Case papers of witness -
Shaikh Hamidabibi Akbarmiya

186

28

Treatment Certificate of witness —
Shaikh Sainbanu Ayubmiya,

issued by the General Hospital,Mahesana.

187

29

Case papers of witness -
Shaikh Sainbanu Ayubmiya

188

Sr.

No.

Details of document

Exh.
No.

30

Treatment Certificate of witness —
Shaikh Faridabibi Ashifhusen,

issued by the General Hospital, Mahesana.

189

31

Case papers of witness -
Shaikh Faridabibi Ashikhusen

190

32

Treatment Certificate of witness —
Shaikh Makbulmiya Kesharmiya,

issued by the General Hospital,Mahesana.

191

33

Case papers of witness -
Shaikh Makbulmiya Kesharmiya

192
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34 Treatment Certificate of witness — 193
Shaikh Saynabanu Asikhusen,
issued by the General Hospital, Mahesana.

35 Case papers of witness - 194
Shaikh Saynabanu Ashikhusen

36 |Treatment Certificate of witness — 195
Shaikh Rukshanabanu Ibrahimmiya,
issued by the General Hospital, Mahesana.

37 Letter written by the Police to the Medical Officer |196
for the P.M of Shaikh Ashiyanabanu Ashikhusen.

38 Posthumous Form of 197
Shaikh Ashiyanabanu Ashikhusen

39 Inquest Panchanama - 198
Shaikh Ashiyanabanu Ashikhusen

40 P.M. Note of Shaikh Ashiyanabanu Ashikhusen 199

41 Cause of death Certificate - 200
Shaikh Ashiyanabanu Ashikhusen

42 Cause of death Certificate - 201
Shaikh Shakkarbanu Mahemudmiya Husenmiya.

43 Posthumous Form of 202
Shaikh Sakkarbanu Mahemudmiya Husenmiya.

Sr. Details of document Exh.

No. No.

44 P.M. Note - Shaikh Sakkarbanu Mahemudmiya 203
Husenmiya

45 Three Case papers of Shaikh Abedabanu 212
Manubhai

46 Treatment Certificate of witness — 213

Shaikh Abedabanu Manubhai,
issued by the General Hospital, Mahesana.
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47 Case papers of witness - 214
Shaikh Aminabibi Abumiya

48 Treatment Certificate of witness — 215
Shaikh Aminabibi Abumiya,
issued by the General Hospital,Mahesana.

49 Case papers of witness - 216
Shaikh Khatinabibi Dosmahmad

50 Treatment Certificate of witness — Khatinabibi 217
issued by the General Hospital,Mahesana.

51 Case papers of witness - 218
Shaikh Bhikhumiya Kalumiya

52 Injury Certificate of witness — 219
Shaikh Bhikumiya Kalumiya
issued by the General Hospital,Mahesana.

53 P.M. Note - Shaikh Parvinbanu Ibrahimbhai 220

54 Letter written by the P.I. Vijapur for the P.M. to 222
the General Hospital, Mahesana.

55 Original Inquest Panchanama prepared for Total (223
28 dead bodies

56 Posthumous Form of Shaikh Parvinbanu 224
Ibrahimbhai

57 Cause of death Certificate of Shaikh Parvinbanu (225

58 P.M. Note of Shaikh Samimbanu Mustumiya 226

59 Posthumous Form of Shaikh Samimbanu 227
Mustumiya

Sr. Details of document Exh.

No. No.

60 Cause of death Certificate of Shaikh Samimbanu [228
Mustumiya

61 Receipt of dead bodies 229
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62 Posthumous Form of Shaikh Ruksanabanu 234
Ibrahimmiya

63 P.M. Note of Shaikh Rukshanabanu Ibrahimmiya (235

64 P.M. Note of Shaikh Jayadabanu Ibrahimbhai 236
Rasulmiya

65 Cause of death Certificate of Shaikh 237
Rukshanabanu Ibrahimmiya.

66 P.M. Note of Shaikh Sairabanu Abbasmiya 238

67 Posthumous Form of Shaikh Sairabanu 239
Abbasmiya

68 Certificate of cause of Death of Shaikh 240
Sayarabanu Abbasmiya

69 P.M. Note of Shaikh Yunushusen Sherumiya 245

70 Posthumous Form of Shaikh Yunushusen 246
Sherumiya

71 Certificate of cause of Death of Shaikh 247
Yunushusen Sherumiya.

72 P.M. Note of Shaikh Arifhusen Manubhai 248

73 Posthumous Form of Shaikh Arithusen Manubhai |249

74 Cause of death Certificate Shaikh Arifthusen 250
Manubhai

75 P.M. Note of Shaikh Sultanbhai Mahemudmiya 253

76 Posthumous Form of Shaikh Sultanbhai 254
Mahemudmiya

77 Cause of death Certificate of Shaikh Sultanbhai [255
Mahemudmiya

78 P.M. Note of Shaikh Javedmiya Mustufamiya 256

79 Posthumous Form of Shaikh Javedmiya Mustufamiya |257

Sr. Details of document Exh.
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No. No.

80 Cause of death Certificate of Shaikh Javedmiya 258
Mustufamiya

81 P.M. Note of Shaikh Rasidabanu Jamalbhai 263

82 Posthumous Form of Shaikh Rasidabanu 264
Jamalbhai

83 Cause of death Certificate of Shaikh Rasidabanu [265
Jamalbhai

84 P.M. note of Shaikh Idrishbhai Akbarbhai 266

85 Posthumous Form of Shaikh Idrishbhai 267
Akbarbhai

86 Cause of death Certificate of Shaikh Idrishbhai 268
Akbarbhai

87 P.M. Note of Shaikh Mehmudabibi Sherumiya 272

88 Posthumous Form of Shaikh Mehmudabibi 273
Sherumiya

89 Cause of death Certificate of Shaikh 274
Mehmudabibi Sherumiya

90 P.M. Note of Shaikh Vahidabanu Najirbhai 275

91 Posthumous Form of Shaikh Vahidabanu 276
Najirbhai

92 Cause of death Certificate of Shaikh Vahidabanu |[277
Najirbhai

93 P.M. Note Shaikh Bismillabanu Bhikhumiya 279

94 Posthumous Form of Shaikh Bismillabanu 280
Bhikhumiya

95 Cause of death Certificate Shaikh Bismillabanu 281
Bhikhumiya

96 P.M. Note of Shaikh Barubibi Babumiya 284
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97 Posthumous Form of Shaikh Barubibi Babumiya (285

98 Cause of Death Certificate Shaikh Barubibi 286
Babumiya

Sr. Details of document Exh.

No. No.

99 P.M. Note of Shaikh Faridabanu Mehbubbhai 287

100 |Posthumous Form of Shaikh Faridabanu 288
Mehbubbhai

101 [Cause of death Certificate of Shaikh Faridabanu |289
Mehbubbhai

102 |P.M. Note of Shaikh Ruksanabanu Abbasmiya 291

103 [Posthumous Form of Shaikh Ruksanabanu 292
Abbasmiya
104 |[Cause of death Certificate of Shaikh 293

Ruksanabanu Abbasmiya

105 [P.M. Note of Shaikh Mumtazbanu Maksudhusen |296

106 |Posthumous Form of Shaikh Mumtazbanu 297
Maksudhusen

107 |[Cause of death Certificate of Shaikh Mumtazbanu |298
Maksudhusen

108 |P.M. Note of Shaikh Mumtazbanu Sherumiya 299

109 |Posthumous Form of Shaikh Mumtazbanu 300
Sherumiya

110 [Cause of death Certificate of Shaikh Mumtazbanu |301
Sherumiya

111 |P.M. Note of Shaikh Johrabanu W/o. Manubhai 303
Shaikh

112 |Posthumous Form of Shaikh Johrabanu W/o. 304

Manubhai
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113 [Cause of death Certificate of Shaikh Johrabanu 305
W /o. Manubhai

114 |P.M. Note of Shaikh Husenabibi W/o. Hizbulmiya (309

115 |Posthumous Form of Shaikh Husenabibi W/o. 310
Hizbulmiya

116 |Cause of death Certificate of Shaikh Husenabibi [311
W/o. Hizbulmiya

Sr. Details of document Exh.
No. No.
117 |P.M. Note of Shaikh Rifakathusen 313

S/o0.Hizbulmiya

118 |Posthumous Form of Shaikh Rifakathusen S/o. 314
Hizbulmiya

119 |Cause of death Certificate of Shaikh Rifakathusen 315
S/o. Hizbulmiya

120 |P.M. Note of Shaikh Manubhai Husenbhai 318

121 |Posthumous Form of Shaikh Manubhai 319
Husenbhai

122 |Cause of death Certificate of Shaikh Manubhai 320
Husenbhai

123 |P.M. Note of Shaikh Bachumiya Nathumiya 323

124 |Posthumous Form of Shaikh Bachumiya 324
Nathumiya

125 |Cause of death Certificate of Shaikh Bachumiya |325
Nathumiya

126 |P.M. Note of Shaikh Sherumiya Rasulmiya 326

127 |Posthumous Form of Shaikh Sherumiya 327
Rasulmiya

128 |Cause death Certificate of Shaikh Sherumiya 328

Rasulmiya
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129 |P.M. Note of Shaikh Abbasmiya Kesarmiya 332

130 |Posthumous Form of Shaikh Abbasmiya 333
Kesarmiya

131 |[Cause of death Certificate of Shaikh Abbasmiya |334
Kesarmiya

132 |P.M. note of Shaikh Rajiyabanu D/o. Ibrahimbhai |335

133 |Posthumous Form of Shaikh Rajiyabanu D/o. 336
Ibrahimbhai

134 |Cause of death Certificate of Shaikh Rajiyabanu |337
D/o. Ibrahimbhai

Sr. Details of document Exh.
No. No.

135 |Letter written by Ahmedabad Police to the Civil 340
Hospital, Ahmedabad.

136 |P.M. Note of Shaikh Abedabanu Manubhai 341

137 |Posthumous Form of Shaikh Abedabanu 342
Manubhai

138 |Cause of death Certificate of Shaikh Abedabanu (343
Manubhai

139 |[P.M. Note of Shaikh Rafik Manubhai 345

140 |Posthumous Form of Shaikh Rafik Manubhai 346

141 |Cause of death Certificate of Shaikh Rafik 347
Manubhai

142 |P.M. Note of Shaikh Firoz Makbulhusen 348

143 |Posthumous Form of Shaikh Firoz Makbulhusen |349

144 |Cause of death Certificate of Shaikh Firoz 350
Makbulhusen

145 |Letter written by Ahmedabad Police to the Civil 351
Hospital, Ahmedabad.
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146 |Inquest Panchanama of 357
Shaikh Firoz Makbulhusen

147 |Inquest Panchanama of Shaikh Rafik Manubhai |359

148 |Arrest Panchanama of two accused 363

149 |Arrest Panchanama of one accused 366

150 |Arrest Panchanama of two accused 369

151 |Slip, duly signed by the Panchas for 373
Muddamal Article No.A/1 to A/28

152 |Panchnama of Cloths, recovered from the 28 dead |374
bodies.

153 |C/1 Slip, duly signed by the Panchas for 377
Muddamal Article No.37 — Dhariya.

154 |C/2 Slip, duly signed by the Panchas for 378
Muddamal Article No.38 — Dhariya.

Sr. Details of document Exh.

No. No.

155 |C/3 Slip, duly signed by the Panchas for 379
Muddamal Article No.39 — Sward.

156 |C/4 Slip, duly signed by the Panchas for 380
Muddamal Article No.40 - Iron Pipe.

157 |C/5 Slip, duly signed by the Panchas for 381
Muddamal Article No.41 - Iron Pipe.

158 |C/6 Slip, duly signed by the Panchas for 382
Muddamal Article No.42 — Dhariya.

159 |C/7 Slip, duly signed by the Panchas for 383
Muddamal Article No.43 - Dhariya.

160 |C/8 Slip, duly signed by the Panchas for 384
Muddamal Article No.44 - Stick.

161 |C/9 Slip, duly signed by the Panchas for 385
Muddamal Article No.45 - Iron Pipe.
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162 |C/10 Slip, duly signed by the Panchas for 386
Muddamal Article No.46 — Stick.

163 |C/11 Slip, duly signed by the Panchas for 390
Muddamal Article No.47 — Dhariya.

164 |C/12 Slip, duly signed by the Panchas for 393

Muddamal Article No.48 Dhariya.

165 |Slip, duly signed by the Panchas for Muddamal 394
Article No.50 Dhariya.

166 |Slip, duly signed by the Panchas for Muddamal 397
Article No.51.

167 |Slip, duly signed by the Panchas for Muddamal 398
Article No.52.

168 |Notification, issued under Section 37(1) of the 406
Bombay Police Act, by the Additional District
Magistrate, Mahesana, dated 25.02.2002.

169 |Posthumous Form of Shaikh Irfanhusen 412
Mahemudmiya

Sr. Details of document Exh.

No. No.

170 |P.M. Note of Shaikh Irfanhusen Mahemudmiya 413

171 |Cause of death Certificate of Shaikh Irfanhusen [|414

Mahemudmiya
172 |Sketch of scene of offence 420
173 |Sketch of scene of offence 421
174 |Panchanama of scene of offence 424
175 |Slip of Muddamal Article Nos.29 to 36 425 to
431
176 |Muddamal - Slip duly signed. 432

177 |Transfer Memo of Rafikbhai Manubhai Shaikh 463
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178 |Case papers of Rafikbhai Manubhai Shaikh 464
179 |Transfer Memo of Shaikh Abidaben Manubhai 465
180 |Case papers of Shaikh Abidaben Manubhai 466

181 |Papers of Burns Division of Abidaben Manubhai [467

182 [Transfer Memo of Shaikh Firozbhai Makbulbhai 468

183 |Letter written by the Police Department for the 469
P.M. of Shaikh Rafik Manubhai Shaikh

184 |Letter written by Head Constable for the P.M. 470
185 |Letter written by Head Constable for the P.M. 471
186 |Complaint of Ibrahimbhai Rasulbhai 487
187 |Death Registration Certificate of Suhanabanu, 571

issued by the Ilol Gram Panchayat

188 |[Panchnama of burial of Suhanabanu, executed in |572
presence of Talati.

189 |[Certified copy of Letter written by witness Pathan |615
Munsafkhan Yasinkhan to D.S.P., Gandhinagar

190 |Letter written by S.I.T Gandhinagar, to 666
Uttar Gujarat Vij Company Limited, Vijapur

191 |Reply given by Uttar Gujarat Vij Company Limited 667
to S.I.T., Gandhinagar.

Sr. Details of document Exh.
No. No.
192 |Inspection Report of F.S.L Officer Shri Modi 675

193 |Letter written by P.I., Vijapur to send F.S.L Van at |676
Scene of Offence

194 |Examination Report of F.S.L, Ahmedabad 677

195 |Dispatch Note of Muddamal, From P.I. Vijapur to 679
F.S.L., Ahmedabad

196 |Acknowledgement Receipt of Muddamal. 680
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197 |Forwarding of Muddamal 681
198 |Acknowledgement Receipt of Muddamal. 682
199 |Examination Report of Muddamal 683
200 |Examination Report of Muddamal 684
201 |Letter written for lodging Complaint 688
202 |Depute Order 689
203 |True Copy of Station Diary of I.Cr.R.No.45/02 690
204 |Examination Report of Muddamal 691

205 |Letter written for sending back the Muddamal 692

206 |List of Electric Connection, produced by Deputy |696
Engineer, G.E.B., Ladol

207 |True Copy of list of Electric Connection of 697
Dt.01.03.2002

208 |Letter written by P.S.O., Mahesana for Inquest 708
Panchanama of dead body of Ashiyanabanu
Ashikhusen to Executive Magistrate

209 |Inquest Panchnama of Shaikh Abedabanu 712
Manubhai

210 |List of Papers of Shaikh Abedaben Manubhai 714

211 |List of Papers of deceased Firoz Makbulhusen 717

212 |Office Copy of Letter written by the Additional 720
Secretary, Gandhinagar, seeking permission
under Section 196(1) of Cr.P.C. For submitting
Charge-sheet against 8 Accused.

Sr. Details of document Exh.
No. No.
213 |Office Copy of Letter written by the Additional 721

Secretary, Gandhinagar, seeking permission
under Section 196(1) of Cr.P.C. For submitting
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Charge-sheet against 8 Accused.

214 |Office Copy of Letter written by the Additional 722
Secretary, Gandhinagar, seeking permission
under Section 196(1) of Cr.P.C. For submitting
Charge-sheet against 68 Accused.

215 |Office Copy of Letter written by the Additional 723
Secretary, Gandhinagar, seeking permission
under Section 196(1) of Cr.P.C. For submitting
Charge-sheet against 67 Accused.

216 |Copy of Gazette 724

217 |Original Certificate regarding burial of 726
Suhanabanu at I[lol Muslim Graveyard.

218 |Letter of Panchanama of recovery of cloths from 727
the Dead Body.

219 |Video cassette 764

220 |Photographs of scene of offence 765

221 |Letters of P.I. Vijapur 771 to
775

222 |Letters of P.I. Vijapur 776 to
777

223 |Panchanama of Arrest of eight accused and 778

Recovery of weapons
224 |Office Copy of Reminder sent to Mamlatdar, 779

Vijapur for preparing and sending the Sketch of
Scene of offence

225 |Office Copy of letter written to Surgeon, 780
Ahmedabad for giving P.M.Note of Shaikh
Abedaben.

226 |Panchanama of shop of witness Memon 790

Abdulbhai Kadarbhai
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Sr. Details of document Exh.
No. No.

227 |Yadi written by P.I. Shri M.L.Rathod to Talati cum |791
Mantri, Bhalak Gram Panchayat

228 |Receipt of items taken from dead body of Wife 811
Vahidabanu and other 28 dead bodies by the
Nazirmahmed.

229 |Arrest Panchanama of 25 accused persons. 814

230 |Report made for making entry in the Station 815

Diary in respect of information given by P.I.
Vijapur to the relatives of accused Rameshbhai
Kanjibhai and another.

231 |Report made for making entry in the Station 816
Diary in respect of information given by P.I.
Vijapur to the relatives of accused Amratbhai etc.
25 persons.

232 |Production Report of P.I., Vijapur in respect of 817
accused Rameshbhai Kanjibhai and another.

233 |Remand Application, submitted by P.I. Vijapur, 818
seeking remand for accused Rameshbhai
Kanjibhai and another.

234 |Production Report of 25 accused submitted by 819
P.I.Vijapur.

235 |Remand Application, submitted by P.I. Vijapur, 820
seeking remand of accused Amratbhai etc. 25
accused.

236 |Office Copy of Report of Production of 25 accused [821
by P.I. Vijapur.

237 |Panchanama of Arrest of 12 accused and 822
Recovery of weapons

238 |Report made for making entry in a Station Diary |823
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for arrest of accused Madhabhai etc. 12 accused
by P.I. Vijapur.

239 |Production Report of accused Sureshbhai etc. 12 |824
persons, submitted by P.I.Vijapur.

Sr. Details of document Exh.
No. No.

240 |Remand Application, submitted by P.I. Vijapur, 825
seeking remand of accused Sureshbhai etc. 12

accused.

241 |Abstract of entry No.10 of Vijapur Police Station |826
Diary.

242 |Report seeking papers of treatment from Civil 827

Hospital, Ahmedabad, in respect of injured
Rafikbhai other three persons.

243 |Office Copy of Report made by P.I.Vijapur, adding |828
3 number in the figure of dead persons on the
ground of death of three persons at Ahmedabad.

244 |Panchanama of Arrest of four accused and 829
Recovery of weapons.

245 |Report made for making entry in the Station 830
Diary in respect of information given by P.I.
Vijapur to the relatives of accused
Parshottambhai etc.4.

246 |Remand Application, submitted by P.I. Vijapur, 831
seeking remand of accused Parshottambhai etc. 4

accused.

247 |Panchanama of Arrest three accused and 834
Recovery of weapons

248 |Office Copy of Letter written by P.I. Vijapur to 835

Medical Officer, General Hospital, Mahesana, to
issue Cause of Death Certificate as well as P.M.
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Note of 28 dead bodies after performing P.M.

249 |Office Copy of Letter written by P.I. Vijapur to 836
Medical Officer, General Hospital, Mahesana, to
issue Medical Certificate and P.M. Note of

Ruksanabanu and Rafikbhai Manubhai Shaikh.

250 |Letter written by P.I. Vijapur to Surgeon of Civil 837
Hospital, Ahmedabad to issue P.M.Note of Shaikh
Firoz Makbul, Shaikh Rafikbhai Manubhai and
Shaikh Abeda Manubhai.

Sr. Details of document Exh.
No. No.

251 |Office Copy of Letter written by P.I. Vijapur to add |838
Section 307, 397 and 120(B) of I.P.C. in the
Complaint.

252 |Office Copy of Report of Production of Accused 839
Rameshbhai etc.2 by P.I. Vijapur.

253 |Office Copy of Report of Production of Accused 840
Sureshbhai etc.12 by P.I. Vijapur.

254 |Office Copy of Report of Production of Accused 841
Parshottambhai etc.4 by P.I. Vijapur.

255 |Office Copy of Remand Application, submitted by |842
P.I. Vijapur, seeking remand of accused Ambalal
Maganlal etc. 3 accused.

256 |Report made for making entry in the Station 843
Diary in respect of information given by P.I.
Vijapur to the relatives of accused Ambalal etc.3.

257 |Original report of Shahibaug Police Station to P.I. |844
Vijapur to keep the original papers in the record.

258 |Office Copy of Report of Production of Accused 845
Parshottambhai etc.4 by P.I. Vijapur.

259 |Office Copy of Report of Production of Accused 846
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Ambalal Maganlal etc.3 by P.I. Vijapur.

260 |Office Copy of Report of Production of Accused 847
Ambalal Maganlal etc.3 by P.I. Vijapur.

261 |Original letter written bu Civil Surgeon, 848
Mahesana to P.I.Vijapur explaining the mistake
in name instead of Ruksanabanu in fact the
deceased is Jahedabanu (Saharabanu) Ibrahim
Rasulmiya.

262 |Original Letter of District Panchayat, Mahesana 849
sending with the letter mentioned at Sr.No.261.

263 |Office Copy of Letter written by P.I., Vijapur to 850
Civil Surgeon for Sr.No.261 & 262

Sr. Details of document Exh.
No. No.

264 |Original Letter written by D.S.P. Mahesana to P.I. |851
Vijapur, in respect of Sr.No.261 & 262

265 |Office Copy of Letter written by P.I. Vijapur to 852
D.S.P., Mahesana in respect of Sr.No.261 & 262

266 |Letter written to Mamlatdar, Vijapur to prepare 853
and send the sketch of scene of offence

267 |True Copy of I.Cr.No.45/02 of Vijapur Police 856
Station

268 |True Copy of I.Cr.No.51/02 of Vijapur Police 857
Station

269 |True Copy of I.Cr.No.54/02 of Vijapur Police 858
Station

270 |True Copy of I.Cr.No.62/02 of Vijapur Police 859
Station

271 |Report for seeking the remand of accused from 901

J.M.F.C., Vijapur
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272 |Production Report submitted before the J.M.F.C. |902
Vijapur.

273 |Report for seeking the remand of accused from 903
J.M.F.C., Vijapur

274 |Letter written to Mamlatdar, Vijapur to prepare 904
and send the sketch of scene of offence

275 |Office Copy of letter written by the Investigation |905
Officer, S.I.T. to J.M.F.C. Vijapur to add Section
295.

276 |Office Copy of letter written by the Investigation |906
Officer, S.I.T. to J.M.F.C. Vijapur to add Sec.153-A

277 |Fax Message, informing to P.I. Vijapur by Dy.S.P., |907
S.I.T., Gandhinagar in respect of arrest of 13
accused.

278 |Report to make entry in the Station Diary in 908
respect of arrest of accused to Charge Officer,
Vijapur Police Station.

Sr. Details of document Exh.
No. No.

279 |Production Report submitted before the J.M.F.C. [909
Vijapur in respect of 13 accused.

280 |Report for seeking the remand of 13 accused for |[910
the period of 7 days from J.M.F.C., Vijapur

281 |Production Report submitted before the J.M.F.C. |911
Vijapur in respect of 13 accused.

282 |Report for seeking the remand of 13 accused for |[912
the period of 5 days from J.M.F.C., Vijapur

283 |Production Report submitted before the J.M.F.C. |913
Vijapur in respect of 13 accused.

284 |Leave Report of accused Govindbhai Patel — 914
Junior Assistant to Dy. Engineer, G.E.B., Kheralu.
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285 |Information Letter in respect of Accused 915
Govindbhai Patel, Junior Assistant, by the Dy.
Engineer, G.E.B., Kheralu.

286 |Copy of Death Certificate of Shaikh Sayarabanu |916
Abbasmiya

287 |Copy of Death Certificate of Jayadabibi 917
Ibrahimbhai Rasulmiya

288 |Copy of Death Certificate of Abedaben Manubhai |918

Shaikh
289 |Copy of Death Certificate of Rafik Manubhai Shaikh|919
290 |Copy of Death Certificate of Shaikh Firoz 920
Makbulhusen
291 |Copy of Death Certificate of Yasinabanu 921

Aashighusen Shaikh

292 |Copy of Death Certificate of Shaikh Sherumiya 922

Rasulmiya

293 |Copy of Death Certificate of Shaikh Bachumiya 923
Nathumiya

294 |Copy of Death Certificate of Shaikh Irfanhusen 924
Mahemudmiya

Sr. Details of document Exh.

No. No.

295 |Copy of Death Certificate of Rifakathusen 925
Hizbulmiya

296 |Copy of Death Certificate of Manubhai Husenbhai [926
Shaikh

297 |Copy of Death Certificate of Johrabanu Manubhai |927
Shaikh

298 |Copy of Death Certificate of Ruksanabanu 928

Abbasmiya Kesarmiya
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299 |Copy of Death Certificate of Bismillabanu 929
Bhikhumiya Kalumiya Shaikh
300 |Copy of Death Certificate of Raziyabanu 930

Ibrahimbhai Rasulmiya

301 |Copy of Death Certificate of Abbasmiya Kesarmiya [931

Shaikh

302 |Copy of Death Certificate of Husenabibi 932
Hizbulmiya Husenmiya Shaikh

303 |Copy of Death Certificate of Sakkarbanu 933
Mahemudmiya Husenmiya Shaikh

304 |Copy of Death Certificate of Parvinbanu 934
Ibrahimbhai Rasulmiya

305 |Copy of Death Certificate of Shamimbanu 935
Mustumiya Rasulmiya

306 |Copy of Death Certificate of Faridabanu 936
Mahebubbhai Husenbhai

307 |Copy of Death Certificate of Mumtazbanu 937
Sherumiya Rasulmiya

308 |Copy of Death Certificate of Mumtazbanu 938

Makbulhusen Kesarmiya Shaikh

309 |Copy of Death Certificate of Barubibi Babumiya [939

Motamiya Shaikh
310 |Copy of Death Certificate of Vahidabanu 940
Nazirbhai Akbarbhai Shaikh
Sr. Details of document Exh.
No. No.
311 |Copy of Death Certificate of Mahemudabibi 941

Sherumiya Rasulmiya Shaikh

312 |Copy of Death Certificate of Shaikh Idrishbhai 942
Akbarbhai
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313 |Copy of Death Certificate of Javedmiya 943
Mustumiya Rasulmiya Shaikh

314 |Copy of Death Certificate of Rasidabanu 944
Jamalbhai Dosubhai Shaikh

315 |Copy of Death Certificate of Sultanbhai 945

Mahemudmiya Husenmiya Shaikh

316 |Copy of Death Certificate of Shaikh Aarithusen 946
Manubhai

317 |Copy of Death Certificate of Yunushusen 947
Sherumiya Rasulmiya Shaikh

318 | Letter seeking information from R.T.O. in respect (949
of ownership of Jeep No.GJ-17-A-8775 and
Scooter No.GAF-4710

319 |Letter seeking information from S.D.O.T. Vijapur |950
seeking information about the ownership, name
and address of the person having Telephone
Number 32328 of Sardarpur Village.

320 |Letter written by Bharat Sanchar Nigam Limited |951
submitting information.

321 |Office Copy of Letter seeking details from P.I. 966
Vijapur about the Mobile by D.S.P. and 1.0., S.I.T.
Gandhinagar.

322 |Letter written by P.I. Vijapur to Shri G.V.Barot, 967
I.O., S.I.T. Gandhinagar about the information of
Mobile Numbers

323 |Original papers of details of Mobile of Police 968
Officers of Vijapur Police Station for the Year
2002.

Sr. Details of document Exh.

No. No.
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324 |Copy of Letter written by G.V.Barot, S.P. 969
Gandhinagar to Regional Secretary (Legal)
Vodafone, Ahmedabad.
325 |Letter informing the Mobile Numbers 970
326 |Arrest Panchnama of accused. 971

Prosecution has passed closing Pursis vide Exh.977.

Thereafter, Further Statements of the accused were
recorded in which they have denied the allegations made
against them and also denied evidence of the prosecution.
The defence of the accused persons, as appearing from the
cross-examination of the prosecution witnesses and from
their examination under Sec.313 of Cr.P.C. is of total denial.
The basic defence of the accused persons is that they have
been falsely implicated. They claim that they are innocent.
They were not present at the time of incident. They have not
taken part in the incident nor they were part of conspiracy
for the incident. They had not pelted stones nor attacked
Muslim community in Shaikh Maholla nor they were armed
with deadly weapons, nor ransacked anybody or set on fire
cabins, houses etc., as alleged. Further, they have
submitted that they are residing in the Sardarpur and the
Muslims in the village : Sardarpur are also residing in the

village since their birth. They have no previous enmity with
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any community. Muslim persons of Sardarpur village were
safe. Earlier there were no communal riots in the village. As
the Godhra train incident occurred, in many parts of the
Gujarat, riots took place but in Sardarpur village, there
were no untoward incident occurred, no complaint was
lodged for any such incident. Sundarpur is 1.00 Km. away
from Sardarpur. Mukeshbhai Madhabhai Patel, resident of
Sundarpur was in Sabarmati Express Train, on his return
he arranged some meetings and instigated the public who
attacked the houses of Muslims in Sundarpur, Ladol and
there was a tense atmosphere in different villages of
Mahesana District but Sardarpur village was peaceful.
Muslims of Sundarpur came to Pathan Maholla in
Sardarpur on 01.03.2002 at about 5.00 P.M. Soon as the
persons from the Sundarpur village came to know this fact,
they came to Sardarpur and came to the office of
Panchayat as mob. The police had lobbed teargas shells and
lathi charged and firing in the air was also done.
Thereafter, the mob was disbursed. Thereafter, a mob from
Sundarpur and Kamalpur reached the backside of Shaikh
Maholla and attacked the house of Mahemudmiya as well
as Shaikh Maholla and other houses of Shaikh Maholla and

the said incident occurred. As the Muslims of Sardarpur
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thought that the Hindu persons from Sardarpur have not
protected them they prepared Yadi to take the name of
persons from Sardarpur and Yadi was prepared by
Munusfkhan Pathan and the eminent persons from the
village are implicated in the incident. On 04.03.2002, 25
persons were falsely arrested by the police. Graveyard is
situated behind Shaikh Maholla. It is highly impossible that
1000 to 1500 persons can reach in Shaikh Maholla at a
time. Witness of Shaikh Maholla are falsely deposing before
the Court. Considering the situation of the house of Shaikh
Maholla, if known persons attacks, it is highly impossible to
save the persons residing in Shaikh Maholla. The Muslims
of Shaikh Maholla are telling lie at the instance of Teesta
Setalvad and falsely identifying the accused before the
Court. No attack took place in any other Muslim area in the
village. Munusfkhan Pathan being Police Officer is well
aware of the law. A false complaint has been lodged by the
complainant by alleging against the accused persons of
Sardarpur. Application by Pathan Sabirmiya Akumiya is
falsely made before S.I.T. after 6 years. Mangabhai
Ramabhai Rawal and Prahaladbhai Nathabhai are the
friends of Munsufkhan Pathan and at the instance of

Munsufkhan they have deposed falsely before the Court.
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Witnesses from Memon and Fakir families are also deposing
falsely. One Imtiyazali Kureshi is witness from Sundarpur.
He has deposed about the injury to Babubhai Panchal and
has admitted about tense atmosphere at Sundarpur which
supports the theory of the accused that the people from
Sundarpur have attacked Muslims in Sardarpur. Further, it
is submitted by them that the street-light connection in
Sardarpur village was disconnected due to non payment of
amount of bill and at the time of incident, street light was
not working. Some of the witnesses have falsely created the
evidence in respect of Halogen light. Further statements
and affidavits submitted by the witness of Shaikh Maholla
are in collusion just to misguide the Court at the instance
of Teesta Setalvad and other institutions. No weapons were
tendered by the accused. All Panchnamas are falsely
created. Map is also falsely prepared. Doctors have not
deposed independently in the deposition. Deposition given
by the Doctors in respect of injuries are not proper.
Histories are also falsely endorsed by the doctors. No
independent investigation is carried out by S.I.T. and their
Investigating Officers and they have suppressed the fact
that mob from Sundarpur have attacked the Shaikh

Maholla. The involvement of the accused in the incident
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which occurred in Shaikh Maholla as alleged is to be

discarded.

In addition to that, the accused No.6 of Sessions Case
No.7/2009, has stated that he is resident of Sardarpur
carrying agricultural work. Persons from Shaikh Maholla
were working as labourers with him therefore, they know
him very well. With an intention to involve the village
persons, he has falsely been involved by the Muslims. He
was not present in the mob at the time of the incident.
While accused No.2 in Sessions Case No0.275/02 has added
that Aashiqmiya Bachumiya Shaikh and Samirmiya
Bachumiya are drivers and he himself is also a driver
therefore, they know each other very well. Accused No.9 of
Sessions Case No0.275/02 has added in his Further
Statement that, he is the son of Kanubhai - the then
Sarpanch at the time of incident, he was studying in 12"
Standard. He was preparing for his examination. Simply, he
is the son of Kanubhai, he has falsely been involved.
Accused No.14 of Sessions Case No0.275/02 has added that
earlier, he was Sarpanch of the village hence, people from
the village know him very well. If any officer calls him, he

has to go to that officer in the capacity of Sarpanch. Police
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had called him at about 2.00 O'clock in the midnight and
arrested him. His name is not mentioned in the F.I.LR. but
he has falsely been involved by the complainant and
witnesses. In the year 2002, he was in jail even though
persons from each community of the village had selected
him as Sarpanch. He had done good work for the village
and he had made attempts that all persons from different
community resides in the village cordially. He has made
attempts for the development of each community but he
has falsely been involved in the incident. Accused No.18 of
Sessions Case No0.275/02 has added in his Further
Statement that, on the back side wall of the house of the
accused, Shaikh Maholla is situated and accused is falsely
involved. Accused No.20 of Sessions Case No0.275/02 has
added that he was studying in Standard 12th and during
the midnight on 04.03.2002, he was sleeping, at that time,
he was arrested. Accused No.26 of Sessions Case
No.275/02 has added that he was carrying business of
milk and butter milk etc. therefore, persons from the village
know him well therefore, he was identified falsely by the
witnesses who are residing behind his house. The accused
No.29 of Sessions Case No0.275/02 has added that his old

house is 62 to 70 Ft. away. Since the year 1997 he is
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staying 0.5 Km. away from the village. As earlier, he was
staying in the old house therefore, the witnesses were
known to him. Accused No.35 of Sessions Case No.275/02,
has added that the Munsufkhan Pathan has not given his
name in any of his statement but just to involve him in the
incident, he is identified by the Munusfkhan Pathan for the
first time. The accused No0.38 of Sessions Case No.275/02
has added that he is residing in Sardarpur village and
witnesses were working in their field therefore, the
witnesses were knowing him well and he has falsely been
involved in the incident. Accused No.39 of Sessions Case
No.275/02 has added that he is an acting member of Seva
Sahakari Mandali and Umiya Kisan Dairy since last 15
years therefore, just to cause damage to his image, he has
falsely been involved. Accused No.40 and 43 of Sessions
Case No0.275/02, respectively have stated that in the
incident Shri Ram Parlour, which was carried out by
accused No.40 and his brother, was set on fire and
Rs.2000/- is paid by the Government towards the damages.
Since 1996 to 2002 they were carrying the business in the
name of Dairy Parlour and Candy Parlour therefore, they
are known by the village have persons therefore, they falsely

been involved. In support of his say, he has produced copy
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of payment receipt, ration card and copy of list of persons
whose cabins were damaged. The accused No.41 has added
that he was member of Gram Panchayat during the year
1998-2002 he was Secretary of Sarvodaya Kelvani Mandal.
He was working as Sarpanch and member of Taluka
Panchayat and just to cause damage to his image, he has
falsely been involved. The accused No.42 of Sessions Case
No.275/02 has added that so as to cause financial loss
and damage to his image, he has falsely been involved. The
accused No.44 of Sessions Case No.275/02 has added that
he was active in public work in the public institutions such
as Gram Panchayat, Seva Sahakari Mandali, Vijapur Taluka
Market Committee, Sarvodaya Kelvani Mandal and he was
also working as President, Secretary, Member etc. in the
above institutions. He has further narrated that he has
rendered his services in the above institutions since last 25
years and therefore, the persons of village know him well
and due to political enmity Munsufkhan has falsely
involved him as accused. Accused No.45 of Sessions Case
No.275/02 has stated that he is a teacher of Private Tuition
Class and is connected with Pandurang Shastri and just to
cause damage to his image, he has falsely been involved.

Accused No.48 of Sessions Case No0.275/02 has stated that
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he was an acting member of Sardarpur High School during
the years 2000-2009 and Secretary from the year
2009-2010 and he was also an acting member in Seva
Sahakari Mandali for the period from 2005 to 2010. He is
well acquainted with the office of Kisan Diary and he was a
Government employee and at the time of incident, he was in
his office for Programme. On 28.02.2002 he was at
Karanpur and on 09.03.2002, he was at Aithor for Billing
programme. To support his this say, he has produced
Certificate of Umiya Kisan Diary, Sardarpur, Certificate
from Sardarpur Seva Sahakari Mandali Ltd., Certificate
from Sarvodaya Kelvaniandal and Certificate from Gujarat
Vidyut Board, Sub-Division office Patan. The Accused
No.49 of Sessions Case No0.275/02 has added that he was
Sarpanch of the village in the year 2002 Mahemudmiya
Husenmiya and other persons of the Shaikh Maholla had
applied under Sardar Avas Yojna for free house. Application
of Mahemudmiya was granted while applications of other
persons were rejected and with that political enmity, the
Muslims and Munusfkhan have involved him as accused
and false applications and affidavits are filed by the
witnesses. A peace committee met in the house of

Munsufkhan Pathan and in the presence of P.S.I. - Shri
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G.K.Parmar, he alongwith other 4 Patel persons were
present in the meeting at the relevant time. He came to
know the fact that, Muslims from Sundarpur were brought
to Sardarpur. He has further stated that, people of the
Village were agreed to maintain peace in the village. On
28.02.2002, during night, he was at Khedhbrahma temple
as he used to go there on that day since last 25 years. And
on that day his son Bhavesh and other two persons were
there alongwith him at Khedhbrahma. On 01.03.2002 at
about 10.00 A.M. he came in the village and came to know
about the incident. On 02.03.2002 at about 6.00 A.M., he
was called by Mamlatdar, Talati, P.I. etc. He went to that
place and his statement was recorded. He offered to lodge a
complaint but the Police Inspector refused to take the
complaint as the complaint was already lodged and in
complaint, his name was not there. He was assisting
Government  officers. On  04.03.2002, Bachumiya
Imammiya Shaikh and other two persons of their Maholla
came to Sardarpur and at that time Munsufkhan and
P.S.I. Parmar were with them. At that time, he came to
know about the names mentioned in the complaint.
Munsufkhan told that, he did not know the persons who

came from outside but they have to take the names of the
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village persons whether they were involved or not, if they
wanted to save themselves they should give the names of
the persons who came from outside. He has refused to give
the names of the village persons as the village persons were
not involved in the incident. Munsufkhan was the member
of Panchayat and he has political rivalry with the accused,
therefore, name of the accused has falsely been involved by
the complainant in the application and affidavit before
S.I.T. and witnesses have falsely taken his name as an
accused. Accused No.50 of Sessions Case No0.275/02 has
stated that he was servant and he has falsely been involved.
Accused No.52 of Sessions Case No.275/02 has stated that
during the incident, he was bedridden due to accident and
in support of his say, he has produced Disability
Certificate, issued by the Resident Medical Officer, Civil
Hospital, Ahmedabad. Accused No.54 of Sessions Case
No.275/02 has added that, he was working in GEB since
the year 1999 to 2009 and he had worked as village helper.
During the incident time, he was in his service and village
persons know him well. After two to three months of the
incident, his name has been added as an accused, as he is
a Government Servant. His house is 1.00 Km. away from

Shaikh Maholla. His name has falsely been added in the
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incident.

Accused No.2 of Sessions Case No.7/09 has added that his
house is just adjacent to Shaikh Maholla therefore, the
witnesses know him well, hence, after 7 years of incident,
he has falsely been involved whereas Accused No.2 and 3 of
Sessions Case No.7/09 have stated that they have signed
one of the Panchnama of the incident, therefore after 6
years of the incident, they have falsely been involved.
Accused No.4 of Sessions Case No.7/09 has stated since
the year 1970 to 1978 he was at Surat and thereafter, he is
staying at Vijapur and in the year 2002 his family members
were falsely arrested in Sardarpur case and he had taken
part for releasing them on bail therefore, he has falsely
been involved in the incident after 7 years. Accused No.5 of
Sessions Case No.7/09 has stated that his house is nearer
to Shaikh Maholla and witnesses know him well and
therefore, after 7 years, he has falsely been involved.
Accused No.6 of Sessions Case No.7/09 has stated that he
is an agriculturist and persons from Shaikh Maholla used
to work as labourers with him therefore, they know him
well hence after 7 years, he has falsely been involved and
taken as an accused. Accused No.7 and 9 of Sessions Case

No.7/09 have added that just to cause mental and financial
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harassment, their names have been added as an accused in
the incident as accused No.7 and No.9 respectively, after 7
years. Accused No.8 of Sessions Case No.7/09 has stated
that his house is just adjacent to Shaikh Maholla therefore,
the witnesses know him well hence, he has falsely been
added as an accused after 7 years. His father is also taken
as accused from the very beginning. He is very eminent
person of the village and connected with different societies
and being son of Ambalal Maganbhai he has falsely been
implicated as an accused after 6 years. Accused No.10 of
Sessions Case No.7/09 has added that he has falsely been
implicated as an accused after 7 years. He is an employee
of North Gujarat Electricity Company, just to cause
damage to his image and with intention to get him
dismissed from his service, he has falsely been involved in

the incident.

Accused Nos.1 and 2 of Sessions Case No0.120/08 have
added that just to cause mental and economical loss to
them, they have falsely been implicated as accused after
6/7 years, respectively. Furthermore, the accused no.2 and

his family members are facing mental torture. Accused No.3
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of Sessions Case No0.120/08 has added that in the year
2002, he had made attempts for release of some accused in
the present case therefore, after 6 years, he has falsely been
involved in the incident. He has also stated that he is an
agriculturist, used to go to his field regularly and on the
day of incident, he had been to his field and on the next
day, he came back. His field is 2.00 Kms. away from the
place of incident. Accused No.4 of Sessions Case
No.120/08 has added that he has falsely been involved after
6 years. Accused No.5 of Sessions Case No.120/08 has
added that Mangabhai Rawal has encroached upon the
open land in the year 2003 to carry out illegal construction
of house which was encroaching the way causing
disturbance to the agriculturist for outgress and ingress to
their field therefore, an application was given by him to the
Sardarpur Gram Panchayat and Taluka Panchayat, Vijapur
to stop his work, accordingly that work was stopped by the
Panchayat. After 6 years, with a malafide intention, the
name of the accused is falsely been involved in the incident.
Further, in the year 2002 he had made attempts for release
of some of the accused. Accused No.6 of Sessions Case
No.120/08 has added that just to cause physical, mental

and financial torture, after 7 years, he has falsely been
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involved in the incident. Accused No.7 of Sessions Case
No.120/08 has stated that he is having his shop just in
front of Shaikh Maholla, therefore, they know him very well
hence, after 6 years, he has falsely been involved in the
incident. Accused No.8 of Sessions Case No0.120/08 has
added that he is a teacher, just to cause damage to his
image and to get him dismissed from his service, he has

falsely been involved in the incident after 6 years.

I have heard the arguments advanced by Shri S.C.Shah,
learned Special Prosecutor, who is assisted by Additional
Special Prosecutor Shri V.G.Patel, appearing on behalf of
the Prosecution as well as I have also heard the learned
advocates Shri H.M.Dhruv, Shri B.C.Barot, Shri A.M.Patel,
appearing on behalf of the accused persons. I have also
gone through the Written Arguments produced vide
Exh.1042, submitted by Learned Advocate Shri Y.B.Shaikh,

appearing on behalf of the original complainant.

This court has paid sufficient attention towards the
oral as well as written arguments advanced and/or
submitted by the learned advocates, appearing on behalf of

both the sides and they are discussed hereunder, at the
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relevant point in this Judgement and therefore, at the cost

of repetition it is not produced here.

In this case, the Special Prosecutor Mr.S.C.Shah and
Additional Special Prosecutor Mr.V.G.Patel as well as
learned advocates appearing on behalf of the original
complainant Mr.Y.B.Shaikh, have cited some authorities, in
support of their case. On the other hand learned advocates
appearing on behalf of the accused - Mr.H.M.Dhruv,
Mr.B.C.Barot and Mr.A.M.Patel have also cited some
authorities. This court has respectfully owes down with the
law laid down by the Hon'ble Apex Court of India as well as
by the Hon'ble High Court of Gujarat and other Hon'ble
High Courts and all the citations are discussed at the
relevant point in this Judgement, hereunder for the sake of

convenience.

Following points arise for my determination of this case :-

(1) Whether the prosecution proves that, death of the 33
(Thirty three) persons are homicidal death ?

(2) Whether the prosecution proves that, the accused or
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any of them in furtherance of common object
formed unlawful assembly with the common
object of voluntarily causing hurt, grievous hurt,
murder, burnt and to rob the properties of the
Muslim community and thereby became member

of Unlawful Assembly ?

(3) Whether the prosecution proves that, the accused or
any of them formed unlawful assembly with the
common object of voluntarily causing hurt,
grievous hurt, murder, burnt and to rob the
properties of the Muslim community and thereby

became member of Unlawful Assembly ?

(4) Whether the prosecution proves that, the accused or
any of them committed rioting by arming

themselves with dangerous weapon ?

(5) Whether the prosecution proves that, the accused in
furtherance of common object of unlawful
assembly by using force and violence have

committed rioting ?
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(6) Whether the prosecution proves that, the accused in
furtherance of common object of voluntarily
caused grievous hurt burnt alive and assaulted
Muslim men, women and children with intention
knowing fully well that if the said act is done,
they may cause death of persons and by doing

this act, they have committed offence?

(7) Whether the prosecution proves that all or any of the
accused have committed offence causing murder

of 33 (thirty three persons) ?

(8) Whether the prosecution proves that all or any of the
accused have in furtherance of common object of
unlawful assembly by burning men, women and
children of Muslim Community have attempted
to commit murder of Shayanabanu Ayubbhai
Shaikh, Basirabibi Bachumiya Shaikh and
Iliyasbhai ?

(99 Whether the prosecution proves that all or any of the
accused have by burning men, women and

children of Muslim Community have attempted
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to commit murder of Shayanabanu Ayubbhai
Shaikh, Basirabibi Bachumiya Shaikh and

Iliyasbhai ?

(10) Whether the prosecution proves that, accused No.10-
Patel Jayantibhai Jivanbhai alongwith other
persons by forming unlawful assembly
committed dacoity of ornaments worth

Rs.60,000/- ?

(11) Whether the prosecution proves that, in furtherance
of common object of such unlawful assembly, all
the accused or any of them have caused damage
to the property of Muslim person to the amount
of Rs.85,87,500/- alongwith destruction of 19
houses, 3 shops, 5 cabins, 1 hut, 1 Jeep and 1

scooter and thereby committed offence ?

(12) Whether the prosecution proves that, in furtherance of
common object of such unlawful assembly all the
accused or any of the accused have committed
criminal trespass by entering into the house of

Bachumiya Imammiya Shaikh or upon the
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religious place of Muslim as well as graveyard of
Muslim with an intent to commit offence of insult

and annoy the possession of the Muslim people's

property ?

(13) Whether the prosecution proves that, in furtherance of
common object of such unlawful assembly
accused No.10 alongwith other person caused
hurt, grievous hurt to the complainant and
witnesses so rashly and negligently to endanger

human life?

(14) Whether the prosecution proves that in furtherance of
common object of such unlawful assembly
accused No.10 alongwith other person spoke the
words "Sala Bandiyao ne Maro" with deliberate
and malicious intention of outrage the religious
feeling of Muslim community and promoted the

feelings of enmity ?

(15) Whether the prosecution proves that in furtherance to
common object of such unlawful assembly

accused No.10 alongwith other persons had
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entered in the graveyard of Muslim community
and have damaged the Graveyard with intention

to insult the feelings of Muslims ?

(16) Whether the prosecution proves that, all the accused
or any of them have committed criminal
conspiracy to commit an offence punishable with
death imprisonment for life or rigorous

imprisonment ?

(17) Whether the accused have committed offence by
committing breach of the Notification of District
Magistrate by arming themselves with burning
rags, stones, Dhariya, sword, iron pipe and

inflammable items etc. ?

(18) Which of the accused are liable for committing offence

and if yes, under which sections ?

(19) What order ?

20. My findings to the above points are as under :-

(1) In the affirmative.
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(3)

(4)
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In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No0.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions
Case No.72/2010.

In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No0.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions
Case No0.72/2010.

In the affirmative for accused Nos.28, 32, 33, 34, 44,
52 of Sessions Case No0.275/2002 and in the negative
for other accused.



(5)

(6)

(7)

(8)
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In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,

16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No0.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,

17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions
Case No0.72/2010.

In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,

16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No0.120/2008, Accused No.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,

17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No0.7/2009 and Accused of Sessions
Case No.72/2010.

Independently in the negative.

In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,



(9)

(10)

(11)
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16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No0.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,

17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No0.7/2009 and Accused of Sessions
Case No.72/2010.

In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,

16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,

17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions

Case No.72/2010.
In the negative.

In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
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42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No0.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions
Case No.72/2010.

(12) In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions
Case No0.72/2010.

(13) In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No.9 of Sessions Case
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No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No.7/2009 and Accused of Sessions
Case No0.72/2010.

(14) In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of
Sessions Case No0.7/2009 and Accused of Sessions
Case No.72/2010.

(15) In the affirmative for Accused Nos.1, 2, 5, 6, 11, 14,
16, 18, 27, 28, 30, 31, 32, 33, 34, 35, 37, 38, 40, 41,
42, 43, 44, 46, 48, 49, 50, 52, 54 of Sessions Case
No.275/2002, Accused No.7 of Sessions Case
No.120/2008, Accused No0.9 of Sessions Case

No.7/2009 &

In the negative for accused Nos.3, 4, 7, 8, 12, 13, 15,
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17, 20, 21, 22, 23, 24, 25, 26, 29, 30, 36, 39, 45, 47,
51, 53, 55 of Sessions Case No0.275/2002, Accused
Nos.1 to 6 and 8 of Sessions Case No0.120/2008,
Accused Nos.2, 3, 4, 5, 6, 7, 8, 10, 11 and 12 of

Sessions Case No0.7/2009 and Accused of Sessions
Case No.72/2010.

(16) In the negative.
(17) In the affirmative for accused Nos.28, 32, 33, 34, 44,
52 of Sessions Case N0.275/2002 and in the negative

for other accused.

(18) As per final order.

(19) As per final order.

-: REASONS ::-

Before entering into the appreciation of evidence and
deciding all the points in the case, it is desirable to discuss
and decide the point regarding F.I.R. first.

As per the case of the prosecution complainant,
Ibrahimmiya Rasulmiya Shaikh has lodged complaint
before the Vijapur Police in Mahesana Civil Hospital which
is produced during the deposition of the complainant. To
Exhibit the said complaint, objection was raised by the

advocate appearing on behalf of the accused.



1194 I Sessions Case Nos.275/2002, 120/2008,

& 7/2009 & 72/2010.

After considering the arguments advanced by the
advocates and on perusing the citations on behalf of both
the sides and keeping in mind the fact that the document
in question was executed in Mahesana Civil Hospital and it
was written as per the say of the complainant and
complainant has signed the complaint and considering the
citations, the complaint was given tentative Exhibit as
Exh.484. Now whether it should be considered as F.I.LR. or
not or it should regularly Exhibited. For this purpose,
relying upon the evidence of complainant & police
witnesses, it is argued by the Special Prosecutor that delay
has been caused in lodging the complaint due to emergency
of treatment to the injured persons, as it was emergency to
give priority to save the life of the victims. Further, Vijapur
is 45 Kms. away from Mahesana. Thus, the delay which has
been caused in lodging complaint is reasonable one and the
complaint lodged by Ibrahimmiya Rasulmiya Shaikh, is
covered under Section 157 of Cr.P.C. which is signed by the
complainant and written at his instance and it was read
over to him thereafter, it was signed by the complainant as
well as the P.I. Furthermore, the incident occurred on
01.03.2002 during 9.30 P.M. to 2.30 A.M. In support of his

arguments, he has relied upon the following rulings:-
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Sr.No. Citation

1 2010(3) G.L.R. Page 2617
D.A.Solanki Vs. State of Gujarat,

2 1978 SC page 1142
Sonilal and others Vs. State of U.P.,

3 1994 G.L.H. page 329
Ramsinh Bavasinh Jadeja Vs. State of Gujarat,

4 AIR 2009 SC 2292
Himmat Sukhdev Vs. State of Maharashtra,

5 2009(2) G.L.R. Page 1189
Harijan Keshubhai Bhadaji Vs. State of Gujarat

6 2009(3) G.L.R. Page 2298
Aher Praful Meram Chhahya V. State of Gujarat,

7 AIR 2010 SC 3300
Criminal Appeal No.342/07, D/1506/0
Shmabudas Alia Vs. Bija State of Assam,

Therefore, it is submitted by the prosecution that
F.ILR. which is given tentative Exhibit should be given

regular Exhibit and it should be treated as F.I.R.

While on behalf of the accused, it is argued that
though disclosure of commission of cognizable offence was
known to the police officers, they have neither given the
complaint by themselves nor recorded the complaint of the

persons, who were interrogated. Even initial interrogation
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as admitted by the witnesses disclose that a mob attacked
the houses of Mahemudmiya. Police officers have not
cleared the record of the persons who were interrogated and
who disclosed the commission of cognizable offence. They
have given very invasive reply in their cross-examination for
not recording the complaint of any of the persons
interrogated nor with regard to why they themselves have
not given any complaint. Inquest Panchnama of
Ashiyanabanu was executed by Hargovandas Mohandas
Sadhu. Thus, it was known to him that in Criminal riots
deceased had received injuries and it can be said to be a
cognizable offence. Therefore, it is the say of Shri Dhruv
that tentative F.I.LR. has been lodged after the execution of
Inquest Panchnama. In view of the decision of Hon'ble
Supreme Court, F.I.R. cannot be lodged after the Inquest
Panchnama is drawn. Still however, no complaint has been
recorded. Further, it is argued by Shri Dhruv that as per
the deposition of the complainant, complaint was recorded
at about 12.00 hours. After recording the complaint, P.I.
has sent the said complaint to Vijapur Police Station for
registration. Exh.487 discloses the registration time as
11.30 A.M. Inquest panchnama of 28 dead bodies was

executed from 10.00 AM. to 2.00 P.M. The same was
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started in the morning before the registration of F.LLR. In
spite of that, Inquest Panchnama reflects the crime register
Number. Thus, there is concoction in F.I.R. though
commission of cognizable offence was revealed to all police
officers but they have not recorded the complaint in view of
Section 157 of the Criminal Procedure Code. On receipt of
information or otherwise, the police officer has to forward
his Report to the Magistrate empowered to take cognizance
of such offence. There were even high rank police officers
who were present at the time of commission of cognizable
offence but neither of them gave the F.I.R. nor recorded the
F.LLR. of any of the persons who were interrogated by them.
On the above circumstances, tentative Exhibit given to the
F.IR. as Exh.487, is required to be de-Exhibited. For his
arguments, Mr.Dhruv has relied wupon following

authorities:-

In the case of A.I.LR.1955 S.C. 196, H.N.RISHBUD v.

STATE OF DELHI, the Hon'ble Supreme Court of India has

observed that, under the Code investigation consists
generally of the following steps: (1) Proceeding to the spot,
(2) Ascertainment of the facts and circumstances of the
case, (3) Discovery and arrest of the suspected offender, (4)

Collection of evidence relating to the commission of the
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offence which may consist of (a) the examination of various
persons (including the accused) and the reduction of their
statements into writing, if the order thinks fit, (b) the
search of places or seizure of things considered necessary
for the investigation and to be produced at the trial, and (5)
Formation of the opinion as to whether on the material
collected there is a case to place the accused before a
Magistrate for trial and if so taking the necessary steps for

the same by the filing of a charge-sheet u/s.173.

In the case of 1964 (1) CRIMINAL LAW JOURNAL

140 , STATE OF U.P. v. BHAGWANT KISHORE JOSHI,

the Hon'ble Supreme Court of India has observed that,
though ordinarily investigation is under taken on
information received by a police officer, the receipt of
information is not a condition precedent for investigation.
Section-157 prescribes the procedure in the matter of such
an investigation which can be initiated either on
information which can be initiated either on information or
otherwise. It is clear from the said provisions that an
officer in charge of a police station can start investigation

either on information or otherwise.

In the case of (2009) 1 SUPREME COURT CASES
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(CRIL.) 212, RAMESH BABURAO DEVASKAR v. STATE OF

MAHARASHTRA, the Hon'ble Supreme Court of India has

observed that, A first information report cannot be lodged
in a murder case after the inquest has been held. If the
said prosecution witness who claimed himself to be the
eyewitness was the person who could lodge a first
information report, there was absolutely no reason as to
why he himself did not become the first informant. It is
further held that, FIR cannot be lodged in murder case
after inquest was held. Names of all the assailants not
disclosed. FIR not reliable. Lodging of a first information
report is necessary for setting the criminal law in motion.
It can be lodged by anybody. In a case of this nature,
enmity between two groups is accepted. In a situation of
this nature, whether the first information report was ante-
timed or not also requires serious consideration. First
information report, in a case of this nature, provides for a
valuable piece of evidence although it may not be
substantial evidence. The reason for insisting on lodging of
first information report without undue delay is to obtain
the earlier information in regard to the circumstances in
which the crime had been committed, the name of the

accused, the parts played by them, the weapons which had
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been used as also the names of eyewitnesses. Where the
parties are at loggerheads and there had been instances
which resulted in death of one or the other, lodging of a first
information report is always considered to be vital. In the
cited ruling the copy of F.ILR. was sent to the Magistrate
concerned after four days. There was sharing of common
object by other accused persons with the accused who was
named in the F.I.R. not made out. One witness turned
hostile and other two witnesses were not reliable. It was
held that it would be hazardous to record conviction of the

appellant.

In the case of AIR 1993 SUPREME COURT PAGE

1544, PARESJ KALYANDAS BHAVSAR v. SADIQ

YAKUBBHAI JAMADAR AND OTHERS, the Hon'ble

Supreme Court of India has observed that in a case of
Murder during communal riots, Murder took place inside
the house - informant stating in F.I.LR. only that part of
occurrence that he had seen from a nearby house- no
attempt made to give details of occurrence that took place
inside house - names of only 9 accused mentioned in F.I.R.
- indicating that there was no attempt of exaggeration or

wholesale roping of persons of any community after
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deliberations - F.I.Report was true - delay if any sending it
to Magistrate would not be a ground to doubt its
genuineness. Further it is held that, Murder during
communal riots information about riots already with police-
statement can also be used to corroborate evidence of other

eye witnesses.

In the case of (2010) 1 SUPREMECOURT CASES

(CRI.) PAGE 413, (2009) 10 SUPREME COURT CASES

(CRI) PAGE 773, PANDURANG CHANDRAKANT

MHATRE AND OTHERS v. STATE OF MAHARASHTRA, it

is observed by the Hon'ble Supreme Court of India that, A
first information report cannot be lodged in a murder case

after the inquest has been held.

When we peruse the deposition of the complainant,
complainant has deposed that he has signed the complaint
in Mahesana Civil Hospital in the presence of the police
and it was written as per his say. In his cross-examination
he has deposed that, it is not true that complaint was
recorded at about 9.30 A.M., complaint was recorded at
about 12.00 Noon and at that time Medical Officer had
examined him. There were approximately 15 persons of

their Maholla in the Civil Hospital for treatment. In
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continuation of complaint his statements were recorded on
10.03.2002, 01.06.2002 and while recording statements on
10.03.2002 and 01.06.2002 complaint was read over to him

and at that time he has stated that the complaint is true.

For this purpose, when we peruse the deposition of
P.W.89 - Makwana Ambalal Karshanbhai who has deposed
on oath that, he was on his duty as P.S.O. and Police
constable Nasirali and Wireless Operator Babubhai were
with him and in the second shift, Head Constable -
Devjibhai and Ashokkumar were there. On 01.03.2002, at
about 14.00 hours to 20.00 hours, he was on duty and
during that period, the information which he received, he
had noted it and accordingly, he has acted. At about 11.30
hours, on 02.03.2002, he was on duty and one Yadi came
to him to register the complaint and he has registered the
complaint vide I.CR.No0.46/2002 which was relating to
Section 302 of I.P.C. etc. and further investigation was
handed over to P.I. Shri Vaghela. The yadi which was sent
to him for registering the complaint is produced vide
Exh.688 and he has passed a Depute Order which is
produced vide Exh.689. Copy of the Station Dairy is
produced vide Exh.690. When we peruse the cross-

examination of this witness, in the cross-examination,



/1103 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

advocate for accused side has tried to bring the
irregularities committed by the police while registering the
complaint but those irregularities are not much important
from which the offence registered by this witness becomes
fatal. Simply because there was Bandobast and no entry is
made in respect of Bandobast at about 8.00 P.M., when we
peruse the deposition of Mr.Parmar, P.S.I., whether he was
in patrolling or not, all these entries are not made in
register as those are minor irregularities and all these
cross-examinations will not be helpful to the accused.
Evidence of all these witnesses are supported by Exh.688,
689 and 690. Thus, it is proved by the prosecution that
P.W.89 - Makwana Ambalal Karshanbhai has registered the

FI.R..

P.W.110 - Vaghela Kakusinh Ranjitsinh has recorded
the complaint. For this purpose, when we peruse the
deposition of Shri Vaghela, he has deposed that in the Civil
Hospital, complainant Ibrahimmiya Rasulmiya Shaikh has
shown his willingness to lodge the complaint therefore, the
complaint was recorded as per the say of the complainant
and it was written by writer Manharsinh and it was read

over to the complainant thereafter, it was signed by the
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complainant and P.I., Mr.Vaghela and it was recorded at
about 9.30 A.M. and that complaint was verified by Dy.S.P.
Jadeja on 03.03.2002 and the complaint was sent to
P.S.0., Vijapur for registration. Police Constable - Somabhai
Ranchhodbhai had taken Yadi to Vijapur Police Station and
complaint was registered by P.S.0. - PW.89 - Makwana
Ambalal Karshanbhai vide I.Cr.No.46/2002. When we
peruse the cross-examination of this witness, it comes out
that when he reached at the place of offence, he has not
heard about the incident from P.S.I. - Parmar and Rathod
and he came to know about the incident only when he
reached Shaikh Maholla. He came to know that, persons
were burnt and some persons were dead and some persons
were alive. He came to know about the cognizable offence
but he has not informed the Vijapur Police Station to lodge
the complaint in spite of having wireless and mobile facility
nor he instructed the P.S.I. Parmar or Rathod to lodge the
incident before the Vijapur Police Station. No one has
lodged the complaint at that time. He has not taken any
complaint. At the time of place of incident, he has not
informed the Executive Magistrate under Section 174 of
Cr.P.C. He has seen the injured persons in the Maholla but

has not asked those persons to lodge the complaint. Those
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persons who were not injured were also not asked by him to
lodge the complaint. He has denied the fact that P.S.I. -
Parmar and Rathod had told him that unknown persons
have burnt the Shaikh Maholla. It is denied by him that
before recording the complaint of Ibrahimmiya Rasulmiya
in Mahesana Civil Hospital, he was having full information
about the incident. In his cross-examination, he has
admitted that the complaint was recorded at about 9.30
A.M. and it is signed by him. He has denied the fact that he
has not recorded the evidence at about 9.30 A.M.. He has
stated that after recording the complaint at Civil Hospital,
Mahesana, to register the complaint, Yadi was written
immediately. In the Yadi, at what time, Report was sent to
the Vijapur Police Station for registration, is not mentioned.
As per the say of the witness, there is no such procedure.
At what time, F.I.LR. was sent to the Magistrate, he has no
knowledge. Vijapur is 45 Kms. away from Mahesana.
Somaji Ranchhodji took the yadi and after registering the
offence at about 12.30 hours, all the papers were received
by this witness. Time written in complaint is the time when
writing of complaint was over. No statement of Police
Constable - Ranchhodaji Somaji is recorded. He has

admitted that he has not taken complaint at the place of
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incident though persons were present over there. This
witness has explained the situation that at the time, it was
necessary to save life of the persons in spite of recording
the F.ILR. therefore, they had made attempts to take the

injured persons to the Hospital without delay.

For this purpose, when we peruse the cross-
examination of P.W.105 - Gehlot Anupamsinh Shreejaysinh,
it comes out from the evidence in the cross-examination
that soon as he saw the incident, he came to know about
the cognizable offence but he has not given any complaint
nor instructed anyone to record the complaint of two
persons who met him and told him about the injured
persons inside the Mahemudmiya's House. For this
purpose, D.S.P. Shri Gehlot, has explained that both two
persons were in burnt condition and it was necessary to
shift them in the hospital for treatment at the earliest. No
doubt, those two persons were important witnesses but
they were so burnt that, they were bitterly in need of
treatment. Thereafter, persons from ordi (Mahemudmiya's
House) and other persons who were burnt were shifted to
the Mahesana Civil Hospital and it was necessary to save
and treat the injured persons first at that time, instead of

lodging the complaint. He inquired about the offence and at
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that time, he came to know about the attack by mob.

PW.90 - Parmar Galbabhai Khemabhai who is the
P.S.I. was present in the village prior to the present
incident. In his cross-examination, he has admitted that he
reached with the police staff in mobile van at about 1.45
AM. P.S.I. Rathod had also reached there, P.I. Shri
Vaghela, P.S.I. Gohel, Dy.S.P. Jadeja and D.S.P. Gehlot, all
came there. He saw the burning of the houses in Shaikh
Maholla. They tried to save the persons from there. He has
not recorded any statement of any person. He has not
recorded the complaint of any persons because he was busy
to save the life of all the persons. He has not taken the
name of two persons who told him about the incident
because, he was busy in saving the life of the persons. He

has not inquired about the incident.

PW.112 - Barot Gautamkumar Vishnubhai has
deposed that he has recorded the statement of the
complainant after his complaint and statement was read

over to him.

When we peruse the evidence of P.W.93 - Sadhu

Hargovandas Mohandas, in cross examination, he has



/1108 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

admitted that he came to know about the cognizable offence
but he has not taken the complaint. There is no reason for
him for not recording the offence as P.I- Vaghela was

recording the complaint.

Prosecution has relied upon 2010(3) G.L.R. PAGE

2617 IN THE CASE OF D.A.SOLANKI VS. STATE OF

GUJARAT in which, it has been observed that F.I.LR. was
lodged on next day however, witness had narrated the
incident to others soon after its occurrence in the night. It

was held that late filing of the F.I.R. pales into

insignificance. In another citation 1978 SC PAGE 1142

SONILAL AND OTHERS VS. STATE OF U.P., cited by

prosecution occurrence took place in the midnight wherein
the informant had lost his two sons. He must have been in
shock particularly when even the corpses of two deceased
were not spared but were taken away by the accused.
Accused were armed with deadly weapons. F.I.LR. was
lodged at 9.00 A.M. next morning. Under above

circumstances, Hon'ble Supreme Court of India has held

that there is no delay. In another citation (2009) 10

SUPREME COURT CASES 477 VISHNU AND OTHERS V.

STATE OF RAJASTHAN, the Hon'ble Supreme Court of
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India has held that, merely because FIR handed over to
police on next day of incident, would not show that no
incident took place all - undoubtedly, appellants were
members of unlawful assembly, common intention of which
was to mount attack and cause injuries and death to first
informant and his relatives - Hence, held conviction
justified - criminal procedure code 1973 - S. 154 - Delay in

lodging FIR - satisfactory explanation. In another citation

1982 CR.L.J. PAGE 36 RAM CHANDRA AND ANOTHER

v. THE STATE OF RAJASTHAN relied upon by the

prosecution, there was delay in lodging the complaint and
the delay was caused due to anxiety of relatives to provide
medical aid to the injured persons before the filing of F.I.R.

It was observed that delay must be deemed to be well

explained. The another citation 1994 (2) G.L.H. PAGE 329

IN THE CASE OF RAMSINH BAVASINH JADEJA VS.

STATE OF GUJARAT is in respect of Cryptic telephonic

message. Giving information of cognizable offence it cannot

be considered as F.I.R. In another citation A.I.LR. 2009 SC

2292 IN THE CASE OF HIMMAT SUKHDEV AND

OTHERS VS. STATE OF MAHARASHTRA, it has been

observed that delay in filing the F.I.LR. and conduct of

investigation in circumstances become insignificant. Here I
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would like to rely upon 2009(2) G.L.R. PAGE 1189 IN THE

CASE OF HARIJAN KESHUBHAI BHADAJI VS. STATE

OF GUJARAT In the cited ruling F.I.R. was lodged after the

Inquest but within three hours of incident and it was held
that it does not suffer from phase of delay. Further F.I.R.

was not lodged by a proper person but by eyewitness, it was

held proper. I would also like to rely upon 2009(3) G.L.R.

PAGE 2298 IN THE CASE OF AHIR PRAFUL MIHRAM

CHHAYA AND ANR. VS. STATE OF GUJARAT. In the cited

ruling, F.ILR. was lodged after the Inquest Panchnama was
done. The first, informant was one of the panch of the
Inquest and had seen the injuries. It was held that

prosecution case would not become doubtful due to this

reason. I would also like to rely upon AIR 2010 SC 3300

CRIMINAL APPEAL NO.342/07, D/1506/0 IN THE CASE

OF SHMABUDAS ALIA VS. BIJA STATE OF ASSAM, it is

observed in the ruling that if F.I.LR. is lodged after Inquest
Report, loss of authenticity of F.I.LR., not an universal rule

to be applied in all circumstances.

Keeping in mind the ratio laid down in the cited
rulings, when we peruse the facts of the present case, the

explanation which has been given by all the police
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witnesses for not lodging the complaint immediately though
they had received knowledge about the cognizable offence,
they were rushing to save the life of the injured persons,
immediately to the hospital and in that circumstances, if
the complaint has been lodged on next day at about 9.20 or
9.30 A.M., then that delay is satisfactory explained by the

prosecution.

So far as point of drawing of Inquest Panchnama, in
the present case is concerned, no doubt Inquest
Panchnama of Ashiyanabnau was executed by Mr.Sadhu
prior to the lodging of complaint, but the Inquest
Panchnama of other dead bodies were under process and
during that period, complaint has been recorded by the P.I.
Shri Vaghela in the Civil Hospital and complaint has been
given by Ibrahimmiya Rasulmiya Shaikh, resident of
Shaikh Maholla and it was read over and explained to him
and it is signed by him as well as by P.I.- Shri Vaghela.
Thereafter, it was sent with police Yadi to Vijapur for
registration and it was registered with the Vijapur police
station at about 11.30 A.M. on 02.03.2002 and F.I.R. was
sent to the Magistrate at about 23.45 hours and

considering the ratio laid down in above cited rulings, if
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F.I.LR. is sent at about 23.45 hours to the Magistrate, it is

not fatal. So far as the case Reported in 2009(2) PAGE

1189 IN THE CASE OF RAMESH BABURAV

DEVSHANKAR VS. STATE OF MAHARASTHRA is

concerned, It is observed in it that, F.I.R. lodged after
execution of Inquest Panchnama, by eye witness is proper.
Furthermore, F.I.LR. was not lodged by eye witness made by
him to the informant. The Court has observed that if that is
so, why the person who gave information did not become
first informant himself. Here is no such case and during
the drawing of Inquest Panchnama, recording of complaint
had started. Inquest Panchnama of only Ashiyanabanu was

completed by A.S.I. Sadhu but keeping in mind the ratio

laid down in AIR 2010 SC 3300 the object of repression of

Inquest Report as the preposition of lodging the F.IL.R.
under Section 154 of Cr.P.C. is described in the cited ruling.
Here, the complaint given by Ibrahimmiya Rasulmiya
Shaikh vide tentative Exh.487 comply all the requirement
provided under Section 154 of the Cr.P.C. and considering
above all, it requires to be considered as F.I.R. and the say
of Mr.Dhruv that it should be de-Exhibited, cannot be
considered in the eye of law. Simply in the cross-

examination, complainant has stated that he has given
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complaint at 12.00 Noon. Documents produced show that
the recording of complaint was started at 9.30 A.M. and in
chief-examination, complainant has stated that the
recording of the complaint started at about 9.30 but in
cross-examination, he has stated the time as 12.00 Noon.
Say of the complainant in chief-examination, in respect of
time, is supported by deposition of police witnesses and
also supported by documentary evidence. In that,
circumstances, if in cross-examination, he is telling time as
12.00 Noon, that may be due to some misunderstanding
which is not supported by any document nor by any
witness hence, his say in chief-examination is proved and
can be relied upon while his say in cross-examination
about recording of complaint at 12.00 Noon is required to

be ignored.

In the cross-examination of P.W.110 - Vaghela

Kakusinh Ranjitsinh, it has come out that Dr.Soni had
given information but this witness has no knowledge about
this fact. Information was given on 6.20 A.M. in Mahesana
City Police Station vide telephonic message/Information
was  registered vide No0.190/02  informing  that
Ashiyanabanu, Daughter of Ashikmiya Bachumiya, resident

of Sardarpur, has been admitted in the hospital. She had
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sustained injury due to burning. He had not verified from
Mahesana City Police station. From the information
register, he has not taken the statement of Shri Sadhu nor
he inquired about the Inquest papers of Ashiyanabanu. It is
admitted by this witness that on 02.03.2002, at about 2.05
P.M., they received dead bodies of 28 persons. Before
registering the F.I.R. if any message is received, he has not
collected that message. Thus, the contents of the
documents were freely referred to in the cross-examination
and the witnesses were questioned with regard thereto. No
prejudice, has thus been caused to the defence in any
manner by deciding the objection about its admissibility.

It may be observed that the question of time and date
of recording of F.I.R. assumes importance in many cases for
the purpose of appreciating the evidence. If it is established
that the F.I.LR. has been lodged immediately after the
occurrence it strengthens the case of the prosecution
showing that the information contained in it was available
immediately and thereby reduces the possibility of
concoction, fabrication etc. when the time of lodging of
F.I.R. would be in dispute the issue as to when the
complaint or F.I.R. was received by Magistrate assumes

importance. The delay in sending F.I.R. to the Magistrate is
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relevant for ascertaining whether F.I.LR. had indeed been

lodged at when it is claimed to have been lodged.

On perusal of citations produced on behalf of both the
sides in respect of delay in sending the F.I.R. to the
Magistrate, there is no necessity to make any reference to
the authorities as legal position is well settled. The delay in
sending the F.I.LR. to the Magistrate may create doubt in the
mind of the court whether at the time of lodging the F.I.R.,
as in such a claim, is indeed correct. In such cases, the
possibility of the F.I.R. having been lodged subsequently or
having been tampered with, is required to be kept in mind.
However, it cannot even remotely be suggested that the time
of lodging the F.I.R. has to be proved only from the fact of
the time of its receipt by the Magistrate, though being
external check of an authentic nature, it would assume
importance. All that can be said that is that receipt copy of
the F.I.R. by a Magistrate is a surer way of establishing that
by that time, the F.I.LR. had already been lodged. In view of
above discussion, it is hereby ordered to give regular
Exhibit to F.I.R. as Exh.487 and that it is to be treated as

F.I.R.
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POINT NO.1 :

22. As per the case of the prosecution, 33 persons have died in
the incident and their death is unnatural and homicidal.

The following persons have died :-

Sr. Name of deceased person

Z
e

Asiyanabanu Asikhusen Bachumiya Shaikh

Sakkarbanu Mahemudmiya Shaikh

Parvinabanu Ibrahimbhai Shaikh

Samimbanu Mustumiya Shaikh

Zayadabanu Ibrahim Shaikh

Sayarabanu Abbasmiya Shaikh

Yunushusen Sherumiya Shaikh

Arifthusen Manubhai Shaikh

O|PRIN|O 01 W=

Sultanabanu Mahemudmiya Shaikh

10. Javedmiya Mustumiya Shaikh

11. Rasidabanu Jamalbhai Shaikh

12 Idrishbhai Akbarbhai Shaikh

13. Mehmudabibi Sherumiya Shaikh
14. Vahidabanu Nazirbhai Akbarbhai
15. Bismillabanu Bhikumiya Shaikh
16. Barubibi Babumiya Shaikh

17. Faridabanu Mahebubbhai Shaikh
18. Ruksanabanu Abbasmiya Shaikh
19. Mumtazbanu Maksubhusen Shaikh
20. Mumtazbanu Sherumiya Shaikh
21. Johrabanu Manubhai Shaikh

22. Husenabibi Hibzulmiya Shaikh
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23. Rifakathusen Hijbulmiya Shaikh

24. Manubhai Husenbhai Shaikh

25. Bachumiya Nathumiya Shaikh

26. Sherumiya Rasulmiya Shaikh

27. Abbasmiya Kesarmiya Shaikh

28. Raziabanu Ibrahimmiya Shaikh

29. Abedabanu Manubhai Shaikh

30. Rafik Manubhai Shaikh

31. Firoz Mahemudhusen Shaikh

32. Irfanhusen Mahemudmiya Shaikh

33. Suhanabanu Safikmiya Shaikh

For this purpose prosecution has relied upon the
depositions of Doctors, P.M. Reports, F.S.L. Reports, Cause
of Death Certificates, Inquest Panchnamas & depositions of
witnesses of Inquest Panchnama & other Panchas as well

depositions of other witnesses.

While it is argued on behalf of accused that in some of
the clothes articles, human blood on the clothes is found.
The Post-Mortem Reports of all the deceased show injuries
on the bodies including CLW and fracture, suggesting that
the deceased might have been assaulted first and then they
had been set on fire inside the house of Mahemudmiya.
There is no question of injury over any of the deceased

either of fracture or CLW. Further, it is argued that it is not
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the case of the prosecution that first they were assaulted
and then set on fire and secondly, as to how the blood
stains have been found on the clothes, is not explained by
the prosecution. Further, it is argued that in case of burns,
no blood would be found over the body which last over the
clothes. Thus, it is the say of the accused that the
prosecution is suppressing the genesis and origin of the
occurrence. Further, it is argued on behalf of the accused
that the prosecution has failed to establish how the
residues of Kerosene and Hydrocarbon, have been found
from the clothes of the deceased. Since the deceased appear
to have died because of flame burns, there is no question of
residues of Kerosene and Hydrocarbon to be found over the
clothes. Looking to the amount of heat generated which
claimed lives of total 33 persons, it is impossible that
residues of kerosene and hydrocarbon would be found on
clothes. Thus, it is the say of the accused that the F.S.L.

Report will not be helpful to the prosecution.

Considering the arguments advanced on behalf of
both the sides and on perusing the depositions and
documents, details of their depositions and their
documents supporting the case of the prosecution, is as

under:-
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P.W.1 - Dr.Dhreejkumar Jivanlal Soni has
performed the Post-Mortem of Asiyanabanu - D/o.
Aashighusen @ Bachumiya and  Sakkarbanu  W/o-
Mahemudmiya Shaikh. He has produced the Posthumous
Form of Ashiyanabanu vide Exh.197, Post-Mortem Report
vide Exh.199, Cause of Death Certificate of Ashiyanabanu
vide Exh.200. He has also produced the P.M.Note of
Sakkarbanu Mahemudmiya Husenmiya Shaikh vide
Exh.201, Posthumous Form of Sakkarbanu vide Exh.202
and Cause of Death of Sakkarbanu Mahemudmiya

Husenmiya Shaikh vide Exh.203.

In his deposition he has deposed that during the
Post-Mortem, he found that Ashiyanabanu was a female
child with age of 10 months and there were singing of scalp
hairs, clothes were torn, body was burnt more on back,
body was fairly nourished and cold. Face was slightly
blackened due to the burns. There were 1st, 2nd and 3rd
degree burns by flame over back of chest, abdomen, 1st,
2nd and 3rd degree burns over face and front of neck. 1st
and 2nd degree burns over both upper limbs and both legs.
All the injuries were ante mortem. Lungs were congested.

Some carbon particles were present in nose and trachea



/1120 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

and both the chambers of the heart were full of blood and
as per his opinion, she died due to shock and extensive

burns.

In support of his oral version, when we peruse
Exh.199 and 200, both the documents support the say of
Dr.Soni. During the cross-examination on this point much
has been asked about the degree of burns, types of burns
but from whole cross-examination, nothing has come out to
suggest that there were no smoke of carbon particles in
nose and trachea or there were no burns over upper limbs
and both legs or no burns over face and front of neck or no
hairs at forehead or scalp were singing Thus, from the
deposition of Dr.Soni as well as from the Post-Mortem
Report and death -certificate, it is established by the
prosecution that Ashiyanabanu has died and her Post-
Mortem was performed by Dr.Soni and she died due to

shock due to extensive burns.

PW.21 - Jitrana Mahemudaben Faridkhan is
examined vide Exh.355 as Inquest Panch witness. Inquest
Panchanama of Ashiyanabanu Aashighusen Shaikh is

produced vide Exh.198 which was executed in presence of
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Mahemudaben Faridkhan Jitarana and she has deposed on
oath that the Inquest panchanma of Ashiyanabanu was
done in her presence in Room No.17 of Civil Hospital,
Mahesana on 02.03.202 at about 7.00 A.M. From the cross-
examination, nothing comes out from which, the say of
Inquest panch in chief-examination can be denied, who also
supports the say of Dr.Soni. Inquest Panchnama produced
vide Exh.198 supports the say of Mahemudaben. Exh.196 -
Yadi of Death of Ashiyanabanu also supports the say of

Dr.Soni.

So far as the death of Sakkarbanu Mahemudmiya
Husenmiya Shaikh is concerned, as per the deposition of
Dr.Soni, he has received police yadi from P.S.I. Vijapur
alongwith Inquest Panchnama to perform the Post-Mortem
and he had performed the Post-Mortem of Sakkarbanu on
02.03.2002 at about 12.30 hours till 15.00 hours. As per
the say of Dr.Soni, she was a female aged about 38 years,
her scalp hairs were singing, body was nourished and cold.
Whole body was blackened due to burns, eyes and mouth
were closed, external genital were burnt, scalp hairs on
forehead were singing There were 1st, 2nd and 3rd degree

burns over the face, neck, abdomen, front and back Both
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upper and lower limbs including soles and foots, front and
back except left leg upper 3rd degree burns about 98% to
100%. All the injuries were ante mortem. Lungs were
congested. Smoke particles were present in the nose and
trachea. Both the chambers of the heart were full of blood
and as per the say of the doctor, Sakkarbanu
Mahemudmiya Husenmiya Shaikh died due shock of
extensive burns. In support of the say, he has produced P.M
Note vide Exh.201 and cause of Death Certificate vide
Exh.203. Post-Mortem and cause of Death Certificate

supports the say of the Dr.Soni.

For this purpose, when we peruse the Inquest
Panchnama of Sakkarbanu at Exh.223, P.W.20 - Shaikh
Abdulbhai Dalubhai is examined vide Exh.353 and as per
his say, Inquest Panchnama was executed in Civil Hospital,
Mahesana on 02.03.2002 at about 10.00 A.M. There were
total 28 dead bodies and the Inquest Panchnama was
executed in his presence. After verifying the dead bodies,
Nazirmiya had identified the dead bodies. In support of his
say, he has produced the Panchnama vide Exh.223. In his
cross-examination, position of dead bodies is brought on

record. He has stated in cross-examination that, from dead
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body No.5 only smell of kerosene was coming and this fact
is not written in the Panchnama of other dead bodies.
Thus, from the deposition of this Inquest panch, facts of the
Inquest panchnama is established. It supports the say of
the witness. As per F.S.L. Report in Muddamal article
No.19 which were the clothes of Sakkarbanu, smell of
kerosene was coming from the clothes, which also supports

the say of this witness.

Prosecution has also relied upon the deposition of
P.W.2 - Dr.Pravinkumar Popatlal Soni who has deposed
on oath vide Exh.211 that he had performed the Post-
Mortem of Samimbanu Mustumiya Rasulmiya Shaikh, aged
about 24 years. Her dead body was brought to him for Post-
Mortem on 02.03.2002 and he had performed the Post-
Mortem at about 2.05 P.M. till 4.15 P.M. There were 3rd
degree burns all over the body except the left eye, scalp
hairs were burnt, 4th and 5th degree burns over right and
left feet. Carbon particles were present in nose and trachea.
The right ventricle was full and left was empty. As per his
say, she died due to shock of extensive burns. In support of
his say, he has produced Post-Mortem Report vide Exh.226,

Posthumous Form vide Exh.227, Cause of Death Certificate
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vide Exh.228 and Receipt of dead body vide Exh.229. Post-
Mortem Report and Death Certificate supports the
deposition of Dr.P.P.Soni. Inquest Panchnama of
Samimbanu which is produced vide Exh.223, supports the

say of the Dr.P.P.Soni.

Dr.P.P.Soni has also performed the Post-Mortem of
Parvinbanu Ibrahimmiya Rasulmiya Shaikh. Yadi of Post-
Mortem is produced vide Exh.222, Inquest Panchnama of
the dead body is produced at Exh.223, Posthumous Form
vide Exh.227 and Cause of Death Certificate of Parvinbanu
is produced at Exh.225 while the Post-Mortem Report is
produced at Exh.220. It is deposed by him that the dead
body was of young girl aged about 12 years. The Post-
Mortem of Parvinbanu was conducted on 02.03.2002 at
2.05 P.M. till 3.15 P.M. There were 3rd degree burns over
right upper limb, left upper limbs, pale, right anterior
chest, right lateral abdomen, left lateral chest and burns
over back with post chest. 3rd degree burns were scatters
over face, right lower leg, right dorsal .... Further, there
were carbon particles present in the nose and trachea.
Right ventricle was full and left was empty. As per the say of

Dr.P.P.Soni, cause of death was shock due to extensive
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burns. The documents which are produced by Dr.P.P.Soni
supports the say of Dr.Soni. This witness is cross-
examined at length about the burns but from the whole
cross-examination, nothing has come out from which we
can come to conclusion that there were no burns or death
has not caused due to burns injuries. Inquest Panchnama
of Parvinbanu, produced at Exh.223 supports the say of
this witness. As per F.S.L. Report in respect of Muddamal
Article Nos.9/1 and 9/2, which are the clothes of
Parvinabanu, smell of kerosene was coming from said

Muddamal Articles.

The prosecution has relied upon the deposition of
P.W.3 - Dr.Babubhai Nathubhai Chaudhari, who is
examined at Exh.233 and from his deposition and Post-
Mortem Report, it appears that there was a mistake in
identification of dead body of Zayadabanu Ibrahimmiya
Rasulmiya instead of Ruksanabanu Ibrahimmiya
Rasulmiya Shaikh and accordingly, it is amended and it is

produced vide Exh.236.

The Inquest Panchnama of Zayadabanu, produced at

Exh.223, supports the say of witness. As per F.S.L. Report
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in respect of muddamal article Nos.4/1 and 4/2, which are
the clothes of Zayadabanu, smell of kerosene was coming

from the said Muddamal Articles.

P.W.4 - Dr.Ishvarsinh Ratansinh Solanki, who is
examined at Exh.244 had performed the Post-Mortem of
Yunushusen Sherumiya Rasulmiya and his Post-Mortem
Report is produced at Exh.245, Posthumous Form at
Exh.246 and Cause of Death Certificate is produced at
Exh.247. It is deposed by him that the dead body was of
male child about the age of 12 to 13 years. The Post-
Mortem was conducted on 02.03.2002 from 14.15 hours to
15.25 hours. It is deposed by the doctor that there was a
tattoo mark over the body, the teeth was intact, the body
was fairly built, rigor mortis was present all over the body,
P.M. lividity was not detected, eye lid slightly open with eye
lashes burnt, fact stain with black sooty particles, mouth
cavity slightly open, teeth intact, blood staining seen in
both nostril and ear was intact - right ear pina burnt. There
were 3rd degree burns over both leg below knee joint with
skin charred over burnt area. There were also deep burns
over right hand with finger tips lost. 3rd degree burns over

hand dorsal aspect, 3rd degree burns over face mouth
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towards right cheek and right supra orbital region with hair
singing over scalp. 3rd degree burns over front part left side
of chest about 5 cm diameter and right ear pina burnt. All
the injuries were ante mortem, there were carbon particles
present in trachea and larynx, all the four chambers of
heart were filled with blood. As per the say of
Dr.I.R.Solanki, cause of death was due to burns with
asphyxia due to suffocation. Documents produced by this
witness supports his version. In the cross-examination
much has been asked about the burns but from the whole
cross-examination, nothing has come out from which we
can come to conclusion that there were no burns or death

has not caused due to burns.

On perusal the Inquest panchnama of Yunushusen
Sherumiya Shaikh at Exh.223, it supports the say of the
witness. As per F.S.L. Report in respect of muddamal
article Nos.21/1 and 21/2 which are the clothes (shirt and
pant) of Yunushusen, there was smell of kerosene coming

from the said Muddamal articles.

Dr.Ishwarbhai Ratansinh Solanki had also performed

the Post-Mortem of another deceased namely, Arithusen
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Manubhai Shaikh. Post-Mortem Report of the deceased is
produced at Exh.248, Posthumous Form at Exh.249 and
Cause of Death Certificate is produced at Exh.250. It is
deposed by him that the dead body was of Muslim male
aged about 13-14 years. The Post-Mortem was conducted
on 02.03.2002 at about 14.15 hours to 16.30 hours. It is
deposed by the doctor that the body was fairly built and
cold. Some smoke and dust present over face and in front of
chest. Two both tooth mouth cavity slightly open up, teeth
and nose intact. 3rd degree burns over right cheek towards
right ear. 3rd degree burns over both palm and towards
wrist. All the injuries were ante mortem. Carbon particles
were present in trachea and larynx with congestion. All four
chambers filled with blood. As per the say of Dr.Solanki,
cause of death was due to shock due to asphyxia and

burns.

On perusal of the documents which are produced by
Dr.Solanki, it supports his version. In the cross-
examination much has been asked about the burns but
from the whole cross examination, nothing has come out
from which we can come to conclusion that there were no

burns or death has not been caused due to burns. On
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perusal the Inquest Panchnama of Arifhusen Shaikh at
Exh.223, it supports the say of the witness. As per F.S.L.
Report, Muddamal Article Nos.22/1 and 22/2, which are
the clothes (shirt and pant) of Arithusen, there was smell of

kerosene coming from the said Muddamal Articles.

P.W.5 - Dr.Prakshbhai Laxmandas Shah is examined
on oath at Exh.252, who has performed the Post-Mortem of
deceased namely: Sultanbhai Mahemudmiya Shaikh. Post-
Mortem Report of the deceased is produced at Exh.253,
Posthumous Form at Exh.254 and Cause of death
Certificate is produced at Exh.255. It is deposed by him
that the dead body was of male child aged about 7 years.
The Post-Mortem was conducted on 02.03.2002 at about
14.15 hours to 15.25 hours. It is deposed by the doctor that
the body was normal and cold. Both eyebrows were burnt.
Nostrils burnt. Both ears burnt. Long hairs seen on the
head. The hairs were twisted with each other. Right face
burnt and skin of face had turned black due to burns. Left
face skin was more severe and desquamated from face, base
red. Both upper limbs - level shoulder to wrist join burnt
and scattered desquamated skin. There were 3rd degree
burns seen. Both hand fingers and thumbs, both hands

bend towards head, chest, abdomen not burnt. Back region
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black due to the burns. Both lower limbs, hip joint to ankle
joint, skin black in colour and desquamated. It suggest 3rd
degree burns, left foot burnt blackish and toes are full
burnt. Foot bend (flexion). Right foot burnt and black in
colour in comparison with left foot. All the injuries were
ante mortem. Carbon particles present in trachea. As per
the say of Dr.P.L.Shah, cause of death due to severe burns

with asphyxia and due to suffocation.

On perusal of the documents which are produced by
Dr.Shah, it supports the say of Dr.Shah. In the cross-
examination much has been asked about the burns but
from the whole cross-examination, nothing has come out
from which we can come to conclusion that there were no
burns or death has not caused due to burns. For this
purpose, when we peruse the Inquest Panchnama of
Sultanbhai Mahemudmiya Shaikh at Exh.223, it supports
the say of the witness. As per F.S.L. Report in muddamal
article No.17/1 and 17/2 which was the clothes of

Sultanbhai, smell of kerosene was coming from the clothes.

P.W.5 - Dr.Prakshbhai Laxmandas Shah has also

performed the Post-Mortem of another deceased namely:
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Javedmiya Mustumiya Shaikh. Post-Mortem Report of the
deceased is produced at Exh.256, Posthumous Form at
Exh.257 and Cause of Death Certificate is produced at
Exh.258. It is deposed by him that the dead body was of
male child aged about 4 years. The Post-Mortem was
conducted on 02.03.2002 at about 14.15 hours to 16.50
hours. It is deposed by the doctor that both eyes, eyebrows
were burnt, Mouth, both nasal were burnt, Right face burnt
and blackish in colour. In few parts of face abrasion. There
were 3rd and lst degree burns. The right upper limb was
bent at elbow joint towards face, chest and abdomen. Both
knee joints - skin cover were out after burns. Scattered skin
was coming out from both lower limbs and on back region
black skin. All the injuries were ante mortem. Carbon
particles were present in trachea and larynx. As per the say
of Dr.P.L.Shah, cause of death was asphyxia due to burns
and suffocation. On perusal of the documents which are
produced by Dr.Shah, it supports his say. In the cross-
examination much has been asked about the burns but
from the whole cross-examination, nothing has come out
from which we can come to conclusion that there were no
burns or death has not caused due to burns. For this

purpose, on perusal of the Inquest Panchnama of
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Javedmiya Mustumiya Shaikh at Exh.223, it supports the
say of the witness. As per F.S.L. Report, smell of kerosene

was coming from the hairs of the deceased.

P.W.6 - Dr.Shaileshkumar Shivabhai Patel has
performed the Post-Mortem of deceased namely:
Rasidabanu Jamalbhai Shaikh. Post-Mortem Report of the
deceased is produced at Exh.263, Posthumous Form at
Exh.264 and Cause of Death Certificate is produced at
Exh.265. It is deposed by him that the dead body was of
female aged about 35 years. The Post-Mortem was
conducted on 02.03.2002 from 14.15 hours to 15.20 hours.
It is deposed by the doctor that the body of the deceased
was well built, well nourished and cold. Back of body was
burnt. The eyes were closed, teeth were seen, mouth was
semi open, tongue inside the mouth cavity and there was
no ENT discharge. There were 3rd degree burns on scalp
forehead, neck. Both pina burnt. Black particles seen in ear
canal. 3rd degree burns on whole chest region. 3rd degree
burns on left arm, forearm and hand. 3rd degree burns on
anteriors. Surface of right arm, forearm and hand. Deep
burns on posteriors surface of right arm and shoulder. 3rd
degree burns on anteriors side of both thigh up to knee

joint. 3rd degree burns, antro medial side of right leg of
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middle part. 3rd degree burns on back of chest, abdomen
and on buttock. The above injuries were ante mortem.
There were burnt hair on scalp. Both pina were burnt. 3rd
degree burns on whole chest region. Carbon particles
present in trachea and larynx. All chambers filled with
blood. As per the say of Dr.S.S.Patel, cause of death was
shock due to extensive burns. On perusal of the documents
which are produced by the Dr.S.S.Patel, it supports his say.
In the cross examination much has been asked about the
burns but from the whole cross-examination, nothing has
come out from which we can come to conclusion that there
were no burns or death has not caused due to burns. For
this purpose, when we peruse the Inquest Panchnama of
Rasidabanu Jamalbhai Shaikh at Exh.223, it supports the
say of the witness. As per F.S.L. Report, from Mark 15/1,
15/2 and 15/3, which were the clothes of Rasidabanu,

there was smell of kerosene coming from the clothes.

PW.6 - Dr.Shaileshkumar Shivabhai Patel had
performed the Post-Mortem of another deceased namely:
Idrishbhai Akbarbhai Shaikh. Post-Mortem Report of the
deceased is produced at Exh.266, Posthumous Form at

Exh.267 and Cause of Death Certificate is produced at
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Exh.268. It is deposed by him that the dead body was of
male boy aged around 19 years. The Post-Mortem was
conducted on 02.03.2002 from 14.15 hours to 16.30 hours.
It is deposed by the doctor that the body was well built, well
nourished and cold. Lividity seen on back of abdomen,
back of chest and buttocks. The mouth of the body was
semi open, eyes closed, upper teeth seen, tongue inside
mouth cavity and nasal watery discharge. It is the further
say of the witness that abrasion on front forehead 4 X 2
Cm. transversally. Deep burns from left shoulder to left
elbow joint on dorsal surface. Deep burns on dorsal surface
of left hand. 3rd degree burns on ventral surface of left
arm, forearm and hand. 3rd degree burns on right hand.
3rd degree burns on anteriors abdominal wall from lower
end of sternum to umbilicus. 3rd degree burns on antro-
lateral and posterior side of left thigh. There were hair
singing over scalp. Carbon particles were present in trachea
and larynx. All chambers were full with blood. Further, 50
cc urine present in bladder. As per the say of Dr.S.S.Patel,
cause of death was shock and asphyxia due to burns and
suffocation. On perusal of the documents which are
produced by the Dr.S.S.Patel, it supports his say. In the

cross-examination much has been asked about the burns
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but from the whole cross-examination, nothing has come
out from which we can come to conclusion that there were
no burns or death has not caused due to burns. For this
purpose, on perusal of the Inquest Panchnama of
Idrishbhai Akbarbhai Shaikh at Exh.223, it supports the
say of the witness. As per F.S.L. Report, from Mark 10/1
and 10/2, which were the clothes of Idrishbhai, there was
smell of kerosene coming from the clothes.

P.W.7 - Dr.Anju Muljibhai Parmar has performed
the Post-Mortem of deceased namely Mahemudabibi
Sherumiya Rasulmiya Shaikh. Post-Mortem Report of the
deceased is produced at Exh.272, Posthumous Form at
Exh.273 and Cause of Death Certificate is produced at
Exh.274. It is deposed by her that the dead body was of
female aged about 30 years. The Post-Mortem was
conducted on 02.03.2002 from 14.10 hours to 15.00 hours.
It is deposed by the doctor that the clothes were stained
with smoke and sand. The body of the deceased was
averagely built and averagely nourished and cold. Eyes were
closed, mouth closed, tongue inside the mouth, teeth not
seen, no discharge from nostrils, ears were open and there
was no discharge from ears. Hairs were singing over the

scalp. 3rd degree burns were there on face and on both
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forearms and hands. There were 2nd degree burns on legs
and feet as well as abrasion on right knee and 3rd degree
burns on back and 1st degree burns on chest. It is the say
of the witness that all the injuries were ante mortem. Black
sooty carbon particles present in trachea and larynx. All
chambers full with blood. Fiscal material with gas present
in intestine. 50 CC urine present in bladder. In the
uterus, transverse scar was present over the anterior
abdominal wall. Uterus was absent. As per the say of
Dr.A.M.Parmar, the cause of death was shock due to burns
with suffocation. On perusal of the documents which are
produced by the Dr.A.M.Parmar, it supports her say. In the
cross-examination much has been asked about the burns
but from the whole cross-examination, nothing has come
out from which we can come to conclusion that there were
no burns or death has not caused due to burns. For this
purpose, on perusal of the Inquest Panchnama of
Mahemudabibi Sherumiya Rasulmiya Shaikh at Exh.223, it
supports the say of the witness. As per F.S.L. Report, from
Mark 25/1 and 25/2, which were the clothes of
Mahemudabibi smell of kerosene was coming from the

clothes.
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P.W.7 - Dr.Anju Muljibhai Parmar had also performed
the Post-Mortem of another deceased namely Vahidabanu
Nazirbhai Akbarmiya Shaikh. Post-Mortem Report of the
deceased is produced at Exh.275, Posthumous Form at
Exh.276 and Cause of Death Certificate is produced at
Exh.277. It is deposed by her that, the dead body is of
Muslim female, aged about 24 years The Post-Mortem was
conducted on 02.03.2002 from14.10 hours to 16.00 hours.
It is deposed by the doctor that the clothes were stained
with smoke and sand. The body was moderately built and
nourished and cold. It is the say of the witness that the
hairs were singing over scalp. There were 3rd degree burns
on face and over both forearms and hands. 2nd degree
burns on both legs and feet. skin charred on right leg.
There were 3rd degree burns also on the left buttock. All
the injuries were ante mortem. Black sooty carbon particles
were present in trachea and larynx. All chambers were full
with blood and congested Faecal material with gas present
in intestine. There was non gravid uterus. Further, 50 cc
urine present in bladder. As per the say of Dr.A.M.Parmar,
the cause of death was shock due to burns and suffocation.
On perusal of the documents which are produced by the

Dr.A.M.Parmar, it supports her say. In the cross
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examination much has been asked about the burns but
from the whole cross-examination, nothing has come out
from which we can come to conclusion that there were no
burns or death has not caused due to burns. For this
purpose, on perusal of the Inquest Panchnama of
Vahidabanu Nazirbhai Akbarbhai Shaikh, produced at
Exh.223, it supports the say of the witness. As per F.S.L.
Report, from Mark 2/1 and 2/2, which were the clothes of
Vahidabanu, smell of kerosene was coming from the

clothes.

P.W.8 - Dr.Nilima Ajaybhai Talvelkar had performed
the Post-Mortem of deceased namely Bismillabanu
Bhikhumiya Shaikh. The Post-Mortem Report of the
deceased is produced at Exh.279, Posthumous Form at
Exh.280 and Cause of Death Certificate is produced at
Exh.281. It is deposed by her that, the dead body is of
Muslim female aged about 40 years. The Post-Mortem was
conducted on 02.03.2002 14.05 hours to 16.00 hours. It is
deposed by the doctor that the clothes were blackish and
stained. The body was moderately built, nourished and
cool. The deceased had sustained injury such as Abrasion

4 x 2 Cm. over right cheek. Abrasion 2 x 2 Cm. over nose.
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Slight 1st burns over right leg and skin curled up. Both
sole of feet were blackish and unburnt. Both hand unburnt.
It is the say of the witness that all the injuries were ante
mortem. Brain tissues and meninges congested. Black
sooty carbon particles present in nasopharynx, trachea and
larynx. Dark red colour blood had come out on cut section
and were also present on cut section. Gas and Faecal
material with gas present in intestine. 30- 50 ml. urine
present in bladder. As per the say of Dr.N.A.Talvelkar, the
cause of death was shock due to asphyxia and due to
suffocation. On perusal of the documents which are
produced by the Dr.N.A.Talvelkar, it supports her say. In
the cross-examination much has been asked about the
burns but from the whole cross-examination, nothing has
come out from which we can come to conclusion that there
were no burns or death has not caused due to burns. For
this purpose, on perusal of the Inquest Panchnama of
Bismillabanu Bhikhumiya Shaikh, produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, from
mark 12/1 and 12/2, smell of kerosene was coming from

the body of the deceased.

P.W.9 - Dr.Kokilaben Maganbhai Solanki had
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performed the Post-Mortem of deceased namely Barubibi
Babumiya Motumiya. The Post-Mortem Report of the
deceased is produced at Exh.284, Posthumous Form at
Exh.285 and Cause of Death Certificate is produced at
Exh.286. It is deposed by the doctor that the dead body is
of Muslim female aged about 50 years. The Post-Mortem
was conducted on 02.03.2002 from 14.10 hours to 15.00
hours. It is deposed by the doctor that the clothes were
stained with smoke, sand and blood. The body was
moderately built, nourished and cold. The deceased had
sustained injury such as 1lst to 2nd, 3rd degree burns in
both hands and foot region. 1st degree burns on face, neck
and front of chest. Contused Lacerated wounds
admeasuring 4 cm X 1 cm X scalp deep on right side of
forehead region. It is the say of the witness that all the
injuries were ante mortem. The hair singing over scalp and
blood stained were about 1 foot in size. Brain congested.
Carbon particles were present in trachea and larynx. Heart
congested and was full with blood. Gas and Faecal material
with gas present in intestine. 50 CC wurine present in
bladder. There was no gravid uterus. As per the say of
Dr.K.M.Solanki, the cause of death was shock due to burns

and suffocation. On perusal of the documents which are
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produced by the Dr.K.M.Solanki, it supports her say. In the
cross-examination much has been asked about the burns
but from the whole cross-examination, nothing has come
out from which we can come to conclusion that there were
no burns or death has not caused due to burns. For this
purpose, On perusal of the Inquest Panchnama of Barubibi
Babumiya Motumiya, produced at Exh.223, it supports the
say of the witness. As per F.S.L. Report, in Muddamal
article Mark 18/1 and 18/2, smell of kerosene was coming

from the clothes of the deceased.

P.W.9 - Dr.Kokilaben Maganbhai Solanki had also
performed the Post-Mortem of another deceased namely
Faridabanu Mahebubbhai Shaikh. The Post-Mortem Report
of the deceased is produced at Exh.287, Posthumous Form
at Exh.288 and Cause of Death Certificate is produced at
Exh.289. It is deposed by the doctor that the dead body is
of Muslim female aged about 25 years. The Post-Mortem
was conducted on 02.03.2002 from 14.10 hours to 16.05
hours. It is deposed by the doctor that the hairs were
stained with blood about 1 foot in size and singing partly.
The clothes were stained with smoke and sand. The body

was moderately built, nourished and cold. Rigor mortis
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present on all over body. The deceased had sustained
injuries such as 1st to 2nd degree burns on face, both
hands and both legs. 1st Degree burns on neck, front of
chest, abdomen and both foot region, Contused Lacerated
Wound on middle of forehead about 4 cm X lcm x scalp
deep. Contused Lacerated Wound on right temporal region
4 cm X 1 cm x scalp deep. All the injuries were ante
mortem. Brain was congested. Carbon particles present in
trachea and larynx. Heart is congested and full with blood.
Faecal material with gas present. 50 CC urine present. Non
gravid uterus. As per the say of Dr.K.M.Solanki, the cause
of death was shock due to severe burns. On perusal of the
documents which are produced by the Dr.K.M.Solanki, it
supports her say. In the cross-examination much has been
asked about the burns but from the whole cross-
examination, nothing has come out from which we can
come to conclusion that there were no burns or death has
not caused due to burns. For this purpose, On perusal of
the Inquest Panchnama of Faridabanu Mahebubbhai
Shaikh, produced at Exh.223, it supports the say of the
witness. As per F.S.L. Report, in muddamal article Mark
6/1 and 6/2, smell of kerosene was coming from the

clothes of the deceased.
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P.W.10 - Dr.Sangeetaben Kailaschandra Jain had
performed the Post-Mortem of deceased namely
Ruksanabanu Abbasmiya Kesarmiya Shaikh. The Post-
Mortem Report of the deceased is produced at Exh.291,
Posthumous Form at Exh.292 and Cause of Death
Certificate is produced at Exh.293. It is deposed by the
doctor that the dead body is of Muslim female aged about
35 years. The Post-Mortem was conducted on 02.03.2002
from 14.05 hours to 16.00 hours. It is deposed by the
doctor that the body was cold, well built and nourished.
Ist to 3rd degree burns over left leg and below knee of left
leg. Both sole were black and burnt. Both hands were
unburnt. The injuries were ante mortem. Brain tissues
were congested. Black carbon particles present in
nasopharynx, trachea and larynx. Heart was congested and
full of blood. Dark red blood present in heart on cut
section. Gas and Faecal material with gas present in
intestine. 30.50 ml urine present in bladder. There was no
gravid uterus. As per the say of Dr.S.K.Jain, the cause of
death was shock and asphyxia due to burns and
suffocation. On perusal of the documents which are

produced by the Dr.S.K.Jain, it supports her say. In the
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cross-examination much has been asked about the burns
but from the whole cross-examination, nothing has come
out from which we can come to conclusion that there were
no burns or death has not caused due to burns. For this
purpose, on perusal of the Inquest Panchnama of
Ruksanabanu Shaikh produced at Exh.223, it supports
the say of the witness. As per F.S.L. Report, in muddamal
article Mark 4/1 and 4/2, there were smell of kerosene

coming from the clothes of the deceased.

P.W.11 - Dr.Alkaben Dungarbhai Patel had
performed the Post-Mortem of deceased namely
Mumtazbanu, W/o.Makbulhusen Kesarmiya Shaikh. The
Post-Mortem Report of the deceased is produced at
Exh.296, Posthumous Form at Exh.297 and Cause of
Death Certificate is produced at Exh.298. It is deposed by
the doctor that the dead body is of Muslim female aged
about 30 years. The Post-Mortem was conducted on
02.03.2002 from 14.10 hours to 15.00 hours. It is deposed
by the doctor that the clothes of the deceased were stained
with smoke and sand. The body was cold, averagely built
and averagely nourished. The deceased had sustained 3rd
degree burns over external genitals. Singing of scalp hair

were seen. 3rd degree burns on face, neck and on chest and
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back. 3rd degree burns on both UL and on both LL. 3rd
degree burns on external genitals. All the injuries were ante
mortem. Brain congested. Black sooty carbon particles
present in trachea and larynx. The heart is full with blood
and congested. Gas and Faecal material with gas present in
intestine. 50 CC urine present in bladder. There was no
gravid uterus. As per the say of Dr.A.D.Patel, the cause of
death was shock due to extensive burns . On perusal of the
documents, which are produced by the Dr.A.D.Patel, it
supports her say. In the cross-examination much has been
asked about the burns but from the whole cross-
examination, nothing has come out from which we can
come to conclusion that there were no burns or death has
not caused due to burns. For this purpose,on perusal of
the Inquest Panchnama of Mumtazbanu Makbulhusen
Shaikh, produced at Exh.223, it supports the say of the
witness. As per F.S.L. Report, in muddamal article No.11/1,
11/2 and 11/3, smell of kerosene was coming from the

clothes of the deceased.

P.W.11 - Dr.Alkaben Dungarbhai Patel had performed
the Post-Mortem of deceased namely Mumtazbanu

Sherumiya Shaikh. The Post-Mortem Report of the
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deceased is produced at Exh.299, Posthumous Form at
Exh.300 and Cause of Death Certificate is produced at
Exh.301. It is deposed by the doctor that the dead body is
of female aged about 24 years. The Post-Mortem was
conducted on 02.03.2002 from 14.10 hours to 16.00 hours.
It is deposed by the doctor that clothes were stained with
smoke and sand. The body was average built, average
nourished and cold. White froth was discharging from
Nostril. There was singing of scalp hair. 3rd degree burns
on face. Abrasion on forehead. 3rd degree burns on both
forearm and hands, abrasion on left arm, 2nd degree burns
on both feet, abrasion on just below the right knee and 1st
degree burns on front of chest. All the injuries were ante
mortem. Brain congested. There were black sooty carbon
particles present in trachea and larynx. Heart full with
blood and congested. Faecal material and gas present and
50 Cc urine present. As per the say of Dr.A.D.Patel, the
cause of death was shock due to burns with suffocation.
On perusal of the documents which are produced by the
Dr.A.D.Patel, it supports his say. In the cross-examination
much has been asked about the burns but from the whole
cross-examination, nothing has come out from which we

can come to conclusion that there were no burns or death
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has not caused due to burns. For this purpose, on perusal
the Inquest Panchnama of Mumtazbanu Sherumiya Shaikh
produced at Exh.223, it supports the say of the witness. As
per F.S.L. Report, in the Muddamal article at Mark 20/1
and 20/2, there were smell of kerosene coming from the

clothes of the deceased.

P.W.12 - Dr.Prakash Pravinbhai Patva had
performed the Post-Mortem of deceased mnamely
Joharabanu Manubhai Shaikh. The Post-Mortem Report of
the deceased is produced at Exh.303, Posthumous Form at
Exh.304 and Cause of Death Certificate is produced at
Exh.305. It is deposed by the doctor that the dead body is
of a female aged about 40 years. The Post-Mortem was
conducted on 02.03.2002 from 14.05 hours to 16.00 hours.
It is deposed by the doctor that there was smell of kerosene
from the clothes of the deceased as per the Column No.8 of
the Post-Mortem Report and that the colour of the clothes
had turned blackened. The body of the deceased was
averagely built, nourished and that the body was cool. The
face was burnt. The hair over the forehead was singing 1st,
2nd and 3rd degree burns over face, both shoulder,

forearm, arm with epliation, epidermis over some burns
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were found in the body of the deceased. Both sole of the
foot and hand were unburnt. Redness seen over burnt area.
It is the say of the witness that all the above injuries were
ante mortem. Black sooty carbon particles were present
inside chest, Nasopharynx, Trachea, Larynx were
congested. On dissection, dark red blood had come out
from the heart. There was dark red colour present in the
heart. As per the say of Dr. Prakash Pravinbhai Patva, the
cause of death was shock due to burns with suffocation.
On perusal of the documents which are produced by the
Dr.Prakash Pravinbhai Patva, it supports his say. In the
cross- examination much has been asked about the burns
but from the whole cross-examination, nothing has come
out from which we can come to conclusion that there were
no burns or death has not caused due to burns. For this
purpose, On perusal of the Inquest Panchnama of
Joharabanu Manubhai Shaikh produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, in the
Muddamal article at Mark 7/1 and 7/2, smell of kerosene

was coming from the clothes of the deceased.

P.W.13 - Dr.Kantilal Babaldas Patel had performed

the Post-Mortem of deceased namely Husenabibi
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Hizbulmiya Shaikh. The Post-Mortem Report of the
deceased is produced at Exh.309, Posthumous Form at
Exh.310 and Cause of Death Certificate is produced at
Exh.311. It is deposed by the doctor that the dead body is
of a female aged about 23 years. The Post-Mortem was
conducted on 02.03.2002 from 14.15 hours to 15.45 hours.
It is deposed by the doctor that the body of the deceased
was burnt and it was adhered to the clothes. The body of
the deceased was averagely built, nourished and fair and
cold. The body of the deceased was disfigured due to
extensive burns. There were 1st to 4 degree burns all over
the body. The scalp hair was singing. It is the say of the

witness that all the above injuries were ante mortem. Black

sooty carbon particles were present inside Nasopharynx,

and Trachea. Heart was congested. Right side was full, left

side was empty. There was fluid blood. As per the say of Dr.
K.B.Patel, the cause of death was shock due to extensive
burns. On perusal of the documents which are produced by
the Dr.K.B.Patel, it supports his say. In the cross-
examination much has been asked about the burns but
from the whole cross-examination, nothing has come out
from which we can come to conclusion that there were no

burns or death has not caused due to burns. For this
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purpose, On perusal of the Inquest Panchnama of
Husenabibi Hizbulmiya Shaikh, produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, in the
muddamal article at Mark 23/1, smell of kerosene was

coming from the clothes of the deceased.

P.W.14 - Dr.Bharatkumar Babubhai Solanki had
performed the Post-Mortem of deceased namely
Rifakathusen Hizbulmiya Shaikh. The Post-Mortem Report
of the deceased is produced at Exh.313, Posthumous Form
at Exh.314 and Cause of Death Certificate is produced at
Exh.315. It is deposed by the doctor that, the dead body
was of a boy aged about 5 years. The Post-Mortem was
conducted on 02.03.2002 from morning 14.10 hours to
15.30 hours. It is deposed by the doctor that the clothes
were stained and were blacken due to smoke. The body of
the deceased was fairly built and cold. There were 1st to
3rd degree burns all over the body except penis scrotum.
It is the say of the witness that all the above injuries were
Antemortem. Blackish carbon particles present in
Nasophaynx, and Trachea. The left chamber of the heart
was empty. As per the say of Dr.B.B.Solanki, the cause of
death of the deceased was shock due to extensive burns.

On perusal of the documents, which are produced by the
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Dr.B.B.Solanki, supports his say. In the cross-
examination much has been asked about the burns but
from the whole cross-examination, nothing has come out
from which we can come to conclusion that there were no
burns or death has not caused due to burns. For this
purpose, on perusal of the Inquest Panchnama of
Rifakathusen Hizbulmiya Shaikh, produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, in the
Muddamal article at mark 5/1 and 5/2, smell of kerosene

was coming from the clothes of the deceased.

P.W.15 - Dr.Jagdishkumar Khodabhai Solanki had
performed the Post-Mortem of deceased namely Manubhai
Husenbhai Shaikh. The Post-Mortem Report of the
deceased is produced at Exh.318, Posthumous Form at
Exh.319 and Cause of Death Certificate is produced at
Exh.320. It is deposed by the doctor that the dead body
was of male aged about 40 years The Post-Mortem was
conducted on 02.03.2002 from 14.05 hours to 15.45 hours.
It is deposed by the doctor that the clothes were blackish
and were blood stained. The body of the deceased was well
built, well nourished and body was cold. There were clotted

blood with blackish discharge from mouth and both nostril.
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There were 1st to 3rd degree burns over right upper limbs,
left upper face and forehead. There were abrasion of 2 cm X
2 cm over right leg anterior oblique. It is the say of the
witness that all the above injuries were Antemortem. Blood
stained frothy fluid and carbon particles present in nose,
nasopharynx and trachea. Both chambers of the heart were
full of blood and that the colour of blood was cherry red. As
per the say of Dr.J.K.Solanki, the cause of death of the
deceased was shock due to burns with asphyxia due to
suffocation. On perusal of the documents which are
produced by the Dr.J.K.Solanki, it supports his say. In the
cross-examination much has been asked about the burns
but from the whole cross-examination, nothing has come
out from which we can come to conclusion that there were
no burns or death has not caused due to burns. For this
purpose, when we peruse the Inquest Panchnama of
Manubhai Husenbhai Shaikh produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, in the
Muddamal article at Mark 16/1 and 16/2, smell of

kerosene was coming from the clothes of the deceased.

P.W.16 - Dr.Vijaykumar Vitthalbhai Oza had

performed the Post-Mortem of deceased namely Bachumiya
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Nathumiya Shaikh. The Post-Mortem Report of the
deceased is produced at Exh.323, Posthumous Form at
Exh.324 and Cause of Death Certificate is produced at
Exh.325. It is deposed by the doctor that the dead body
was of male aged about 55 years. The Post-Mortem was
conducted on 02.03.2002 from 14.15 hours to 15.30 hours.
It is deposed by the doctor that the clothes were stained
with blood. The body of the deceased was well built, well
nourished and cool. The deceased had sustained 1st to 2nd
and 3rd degree burns on back of right hand. Fracture at
lower ends of right radius and ulna bones. There were 1st,
2nd and 3rd degree burns on left forearm and left fingers.
There were fracture of left index finger and left fingers.
Fracture at vertex of the skull. It is the say of the witness
that all the injuries were ante mortem. Carbon particles
were present in trachea. All the chambers of the heart were
filled with blood. As per the say of Dr.V.V.Oza, the cause of
death of the deceased was shock due to burns and head
injuries. On perusal of the documents which are produced
by the Dr.V.V.Oza, it supports his say. In the -cross-
examination much has been asked about the burns but
from the whole cross-examination, nothing has come out

from which we can come to conclusion that there were no
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burns or death has not caused due to burns. For this
purpose, on perusal of the Inquest Panchnama of
Bachumiya Nathumiya Shaikh, produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, in the
muddamal article at Mark 8/1 and 8/2, smell of kerosene

was coming from the clothes of the deceased.

PW.16 - Dr.Vijaykumar Vitthalbhai Oza had also
performed the Post-Mortem of another deceased namely :-
Sherumiya Rasulumiya Shaikh. The Post-Mortem Report of
the deceased is produced at Exh.326, Posthumous Form at
Exh.327 and Cause of Death Certificate is produced at
Exh.328. It is deposed by the doctor that the dead body of
male aged about 40 years. The Post-Mortem was conducted
on 02.03.2002 from 14.15 hours to 16.45 hours. It is
deposed by the doctor that the clothes were stained with
blood. The body of the deceased was well built, well
nourished and cool. The deceased had sustained 1st to 2nd
and 3rd degree burns at the left knee. There were 1st to
2nd and 3rd degree burns at right ear, back of neck, left
index finger and right and 1st and 2nd fingers, on back of
chest, abdomen and gluteal region. All the injuries were

ante mortem. Carbon particles were present in trachea and
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larynx. As per the say of Dr.V.V.Oza, the cause of death was
shock due to burns and suffocation. On perusal of the
documents which are produced by the Dr.V.V.Oza, it
supports his say. In the cross-examination much has been
asked about the burns but from the whole cross-
examination, nothing has come out from which we can
come to the conclusion that there were no burns or death
has not caused due to burns. For this purpose, on perusal
of the Inquest Panchnama of Sherumiya Rasulmiya Shaikh,
produced at Exh.223, it supports the say of the witness. As
per F.S.L. Report, in the muddamal article at Mark 13/1
and 13/2, smell of kerosene was coming from the clothes of

the deceased.

P.W.16 - Dr.Vijaykumar Vitthalbhai Oza had also
performed the Post-Mortem of another deceased namely
Sherumiya Rasulumiya Shaikh. The Post-Mortem Report of
the deceased is produced at Exh.326, Posthumous Form at
Exh.327 and Cause of Death Certificate is produced at
Exh.328. It is deposed by the doctor that the dead body
was of a male aged about 40 years. The Post-Mortem was
conducted on 02.03.2002 from 14.15 hours to 16.45 hours.

It is deposed by the doctor that the clothes were stained
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with blood. The body of the deceased was well built, well
nourished and cool. The deceased had sustained 1st to 2nd
and 3rd degree burns at the left knee. There were 1st to
2nd and 3rd degree burns at right ear, back of neck, left
index finger and right and 1st and 2nd fingers, on back of
chest, abdomen and gluteal region. All the injuries were
ante mortem. Carbon particles were present in trachea and
larynx. As per the say of Dr.V.V.Oza, the cause of death was
shock due to burns and suffocation. @ On perusal of the
documents which are produced by the Dr.V.V.Oza, it
supports his say. In the cross-examination much has been
asked about the burns but from the whole -cross-
examination, nothing has come out from which we can
come to the conclusion that there were no burns or death
has not caused due to burns. For this purpose, on perusal
of the Inquest Panchnama of Sherumiya Rasulmiya Shaikh,
produced at Exh.223, it supports the say of the witness. As
per F.S.L. Report, in the muddamal article at Mark 13/1,
13/2 and 13/3, there was smell of kerosene coming from

the clothes of the deceased.

P.W.17 - Dr.Arvind Kantilal Kapadia had performed

the Post-Mortem of deceased namely Abbasmiya Kesarmiya
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Shaikh. The Post-Mortem Report of the deceased is
produced at Exh.332, Posthumous Form at Exh.333 and
Cause of Death Certificate is produced at Exh.334. It is
deposed by the doctor that the dead body was of Muslim
male aged about 40 years. The Post-Mortem was conducted
on 02.03.2002 from 14.10 hours to 15.10 hours. It is
deposed by the doctor that the body of the deceased was
averagely well built, well nourished and cold. There were
Ist, 2nd and 3rd degree burns all over the body. Both
chambers of the heart were full of blood. As per the say of
the Dr.A.K.Kapadia, the cause of death was shock due to
extensive burns. On perusal of the documents which are
produced by Dr.A.K.Kapadia, it supports his say. In the
cross-examination much has been asked about the burns
but from the whole cross-examination, nothing has come
out from which we can come to the conclusion that there
were no burns or death has not caused due to burns. For
this purpose, on perusal of the Inquest Panchnama of
Abbasmiya Kesarmiya Shaikh produced at Exh.223, it
supports the say of the witness. As per F.S.L. Report, in the
muddamal article at Mark 27/1 and 27/2, smell of

kerosene was coming from the clothes of the deceased.



/1 158 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

PW.17 - DrArvind Kantilal Kapadia had also
performed the Post-Mortem of another deceased namely:-
Raziabanu, D/o. Ibrahimbhai Rasulbhai Shaikh. The Post-
Mortem Report of the deceased is produced at Exh.335,
Posthumous Form at Exh.336 and Cause of Death
Certificate is produced at Exh.337. It is deposed by the
doctor that the dead body was of female aged about 18
years. The Post-Mortem was conducted on 02.03.2002 from
14.10 hours to 16.15 hours. It is deposed by the doctor that
the body of the deceased was average, well built, nourished
and cold. The deceased had sustained contusion on
forehead region medically 3 cm. x 2 cm. 1st, 2nd and 3rd
degree burns all over the body. Both the chambers of the
heart were full of blood. As per the say of the
Dr.A.K.Kapadia, the cause of the death was shock due to
extensive burns. On perusal of the documents which are
produced by the Dr.A.K.Kapadia, it supports the say of
Dr.Kapadia. In the cross-examination much has been asked
about the burns but from the whole cross-examination,
nothing has come out from which we can come to
conclusion that there were no burns or death has not
caused due to burns. For this purpose, on perusal of the

Inquest Panchnama of Raziabanu, D/o.Ibrahimmiya
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Shaikh, produced at Exh.223, it supports the say of the
witness. As per F.S.L. Report, in the muddamal article at
Mark 26/1 and 26/2, smell of kerosene was coming from

the clothes of the deceased.

P.W.18 - Dr.Vinayakrao Vasudev Patil had
performed the Post-Mortem of deceased namely Abedabanu
Manubhai Shaikh. The yadi is produced at Exh.340, the
Post-Mortem Report of the deceased is produced at
Exh.341, Posthumous Form at Exh.336 and Cause of Death
Certificate is produced at Exh.337. It is deposed by the
doctor that the dead body was of a Muslim female aged
about 10 years. The Post-Mortem was conducted on
02.03.2002 from 00.10 hours to 02.00 hours. It is deposed
by the doctor that the body of the deceased was averagely
well built, well nourished and that the temperature of the
body was of room temperature. The deceased had
sustained injuries which are 1st degree thermal burns
present on left forearm and elbow up to the dorsum of
wrist, margins of the wound were inflamed and reddened.
All the injuries were ante mortem. Chest was congested and
inflamed. Trachea, larynx and lower respiratory tract were

inflamed. Both lungs were congested. On the left side of
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lung, there was cut section from where the reddish blood
stained forth was coming out. Stomach was empty. As per
the say of Dr.Patil, the cause of death was due to burns and
its complications (hot smoke injury to lungs). On perusal of
the documents which are produced by the Dr.V.V.Patil, it
supports his say. In the cross- examination much has been
asked about the burns but from the whole cross-
examination, nothing has come out from which we can
come to the conclusion that there were no burns or death
has not caused due to burns. For this purpose, Inquest
Panchnama of Abedaben Manubhai Shaikh is produced at

Exh.712, it supports the say of the witness.

P.W.19 - Dr.Dharmesh Somabhai Patel had
performed the Post-Mortem of deceased namely Rafikbhai
Manubhai Shaikh. The Post-Mortem Report of the deceased
is produced at Exh.345, Posthumous Form at Exh.346 and
Cause of Death Certificate is produced at Exh.347. It is
deposed by the doctor that the dead body was a male aged
about 12 years. The Post-Mortem was conducted on
02.03.2002 from 11.15 hours to 12.00 hours. It is deposed
by the doctor that there was no cloth on the body of the
deceased. Skin was burnt at various places. The deceased

had sustained injuries such as (1) Base of burns are red in
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colour of places, (2) Both palm and soles have 1st to 2nd
degree burns and burns were present on face, (3) front of
chest, front of abdomen, both thigh and (4) about 36 to 40
percent of total surface area were burnt. All the injuries
were ante mortem in nature. Carbon soot mixed with
material present in trachea. Both lungs, Heart and blood
vessels were congested. Blood is fluid in quality and is of
cherry red in colour. As per the say of the Dr. D.S.Patel the
reason of death was due to shock as a result of burns. On
perusal of the documents which are produced by the
Dr.D.S.Patel it supports the say of Dr.Patel. In the cross-
examination much has been asked about the burns but
from the whole cross-examination, nothing has come out
from which we can come to the conclusion that there were

no burns or death has not caused due to burns.

PW.19 - Dr.Dharmesh Somabhai Patel had also
performed the Post-Mortem of another deceased namely
Firoz Mahemudhusen Shaikh. The Post-Mortem Report of
the deceased is produced at Exh.348, Posthumous Form at
Exh.349, Cause of Death Certificate is produced at
Exh.350 and Yadi 351. It is deposed by the doctor that the
dead body was of a child (male) aged about 8 months. The

Post-Mortem was conducted on 02.03.2002 during 11.00
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hours to 12.00 noon. It is deposed by the doctor that there
were no cloth on the dead body. The dead body was
averagely built and nourished. Dead body is cold. It is the
say of the witness that the deceased had sustained (1)
Contused Lacerated Wounds present on the left side of
head on the left front- temporal region. The C.L.W. is
surgically stitched bearing size 3 x 3 x 1 cm. (2) Bases of
the burns were red in colour at the place on dead body, (3)
Ist to 2nd degree burns present on the head, face, neck,
back of chest and abdomen and on both thighs and (4)
About 36 to 40 % burns present on the body surface area.
All the injuries were ante mortem. Carbon soot mixed with
other material present in trachea. Both the lungs were
congested and oedematous. Heart and blood vessels were
also congested and that the blood was cherry red in colour.
It was dark and fluid. As per the say of the Dr. D.S.Patel ,
the reason of death was due to shock as a result of burns.
On perusal of the documents which are produced by the
Dr.D.S.Patel it supports his say. In the cross-examination
much has been asked about the burns but from the whole
cross- examination, nothing has come out from which we
can come to the conclusion that there were no burns or

death has not caused due to burns. For this purpose,
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Inquest Panchnama of Firoz Mahemudhusen Shaikh is
produced at Exh.357 and it supports the say of the witness.
As there were no clothes on the body of the deceased, there

is no F.S.L. Report.

P.W.95 - Bihola Vikramsinh Narsinh, who is serving
in the Kagadapith Police Station. At the time of incident, he
was in Shahibaug police station, he was present in the Civil
Hospital, and he received a message that Firoz
Mahemoodhusen Shaikh, aged about 8 Months was
brought to the hospital due to burn injury, in the incident
occurred in Sardarpur, Ta.Vijapur, Dist. Mahesana, who was
declared dead, at about 12:30. EPR No. 290/6/02, was
posted, and Inquest Panchnama of Firoz Mehmoodhusen
Shaikh was done in the presence of panchas, which is
produced vide Exh.357. Dead body was identified by
Magbul Husen Kesarmiya. As per his disposition, the
deceased was aged about 8 Months and he had sustained
head injury as well as he also sustained burn injuries in
chest. He has produced Posthumous Form vide Exh.349,
he also performed Inquest Panchnama of Rafikbhai
Manubhai Shaikh aged about 12 Years, who was declared
dead in Ahmedabad Civil Hospital on 02.03.2002 at 12:30.

Inquest panchnama is produced vide Exh.359, Panchnama



/1164 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

was prepared in the presence of Panchas and dead body
was identified by Rafik Mohamedhusen. Posthumous Form
is produced vide Exh.346. Information entry is produced
vide Exh. 717. For this purpose, Inquest Panchnama of
Rafikbhai Manubhai Shaikh is produced at Exh.359, which
has been Exhibited with consent and it supports the say of
the witness. As there were no clothes on the body of the

deceased, there is no F.S.L. Report.

P.W.2 - Dr.Pravinkumar Popatlal Soni has deposed on
oath that the Post-Mortem of Irfanhusen Mahemudmiya
Shaikh was conducted by Dr.S.H.Patel and that Dr.P.P.Soni
had worked with Dr.S.H.Patel. It is also further deposed
that Shri S.H.Patel had retired four years back and he can
identify the writing and signature of the Dr.S.H.Patel. Post-
Mortem form was brought by the police which is produced
at Exh.412 and Dr.P.P.Soni has identified the signature of
Dr.S.H.Patel. Post-Mortem Report and Death certificate is
produced vide Exh. 412 & 414.

The Inquest panchnama of Irfanhusen Mahemudmiya
Shaikh is produced at Exh.223. As per F.S.L. Report, in

the muddamal article at Mark 3/1 and 3/2, there was
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smell of kerosene coming from the clothes of the deceased.

Inquest Panchanama of Firoz Manubhai Shaikh is
produced vide Exh.357 which was done in the presence of
PW.22 - Parmar Pravinkumar Arjanbhai and he has
deposed on oath vide Exh.356 that, the Inquest panchnama
of Ashiyanabanu was done in his presence at about 2.30
P.M. on 02.03.2002 at Civil Hospital, Mahesana. Two police
men and father of the deceased, were present and
panchnama was executed in his presence and thereafter, he
had signed the Panchnama. In support of his say, he has
produced the Panchnama vide Exh.357. From the cross-
examination, nothing comes out from which we can deny

the chief-examination.

P.W.94 - Solanki Chandansinh Nanusinh - A.S.I. has
been examined vide Exh.711, who has deposed on oath
that from 02.03.2002 at about 20.00 hours to 03.03.2002
upto 08.00 hours, he was at Ahmedabad Civil Hospital. On
02.03.2002, at about 21.00 hours, he received an
information about the death of Abedabanu Manubhai
Shaikh and therefore, he had written a Yadi to the

Executive Magistrate for Inquest Panchnama and after
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obtaining permission, Inquest Panchnama was prepared in
the presence of panchas and dead body was identified by
Imtiyazkhan Mahemudhusen Sipai, who happens to be the
uncle of the deceased. In support of his deposition, he has
produced Inquest Panchnama vide Exh.712. After filling the
Posthumous Form, the dead body was sent for Post-Mortem
and after the Post-Mortem, dead body was handed over to
the relatives and he has produced the documents vide
Exh.714. The documents produced vide Exh.712 and
Exh.714 supports the say of this witness. Nothing comes
out from the cross-examination, from which we can deny
the determents made in chief-examination as well as

documents produced on record.

Further when we peruse the evidence of the
complainant as well as the evidence of witnesses as well as
the evidence of police officers, it has come out that 28
persons have died on the spot at the place and time of the
incident and rest of the four deceased died during
treatment. In their deposition, complainant as well as
witnesses have identified the clothes of the deceased which
were sent to the F.S.L. in proper manner and the Report of

F.S.L. is received, which has been Exhibited with consent.
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When we peruse the deposition of P.W.110 - Vaghela
Kakusinh Ranjitsinh Exh.810, who happens to be the
Investigating Officer has deposed on oath that, soon as he
received the message about the incident, he went to
Sardarpur and the persons who were injured and the dead
bodies which were brought from Mahemudmiya's house
were shifted to Civil Hospital, Mahesana. Inquest
panchnama of Aashiyanabanu Aashighusen Bachumiya
was executed by A.S.I. Shri H.N.Sadhu, he received all the
concerned papers and he received the cloths, recovered
from the dead bodies, panchnama of scene of offence was
executed by him in the presence of Panchas. Further
during his investigation, he received the certificates of
Abedabanu Manubhai Shaikh, Bhikhumiya Kalumiya
Shaikh, Aminabibi Bachumiya Shaikh, Fatmabibi
Dostmohmad Shaikh and has received Post-Mortem
Reports of Manubhai Husenbhai, Parvinbanu, D/o.Ibrahim
Rasulmiya, Aminabanu Mustufamiya, Asrafkhan
Hizbulmiya. He has also received the Inquest Panchnama,
Receipt of dead bodies handed over to their respective
relatives and all the concerned documents are produced
alongwith the Charge-sheet. His deposition supports the

version of Medical Officers, Panchas and other witnesses.
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Considering the arguments advanced on behalf of the
accused as well as on behalf of the prosecution side and on
perusal of the deposition and documents as well as F.S.L.
Report, doctors are independent witnesses and the doctors
who have performed the Post-Mortems have deposed before
the Court. Not only that but the documents produced on
record speaks about the same that the clothes which were
taken from the dead body were sent to F.S.L. in its original
condition and in F.S.L. Reports, residues of Kerosene and
Hydro Carbon are found and that Report of F.S.L., supports
the medical evidence therefore, the say of the medical
officers in respect of homicidal death of Thirty two persons
is acceptable and there is nothing in cross- examination or
otherwise which can create doubt about the homicidal
death of above said thirty two persons. From the deposition
of witnesses alongwith the police witness, it has come out
that deceased were shifted to Mahesana Civil Hospital and
Post-Mortems were performed in Mahesana Civil Hospital
and Post-Mortem was also performed in Ahmedabad Civil
Hospital. Thus, from the above all evidences, it is proved

beyond reasonable doubt that 32 persons died due to

homicidal death. It is not the say of the accused that those

persons have not died.
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So far as the death of Suhanabanu Safikmiya Shaikh is
concerned, P.W.97 - Lodha Hafijbhai Nasirbhai has deposed
vide Exh.725, wherein he has deposed that the burial ritual
of Suhanabanu was done in his presence in the graveyard
and in support of his say, he has produced the Certificate
vide Exh.726. Further, he has deposed that Talati-cum-
Mantri has prepared the Panchnama in his presence on
03.03.2002 which is signed by him and the same is
produced vide Exh.572. Further, he has deposed that Police
Inspector, Vijapur was informed about the Death of
Suhanabanu and letter of Bachumiya Imammiya Shaikh,
Certificate produced vide Exh.726 and Panchnama
Exh.572, supports the say of the witness. There is no cross-
examination of this witness. Thus, from the deposition and
documents, it is proved by the prosecution that
Suhanabanu Safikmiya Shaikh has died and her burial
rituals was performed in the graveyard of Taluka : Ilol,
District : Himmatnagar on 03.03.2002. But from the
evidence on record whether her death is the result of the
injuries sustained by her in the incident, it is not proved by
the prosecution beyond reasonable doubt. To establish the
homicidal death, it is the first and foremost duty of the

prosecution to prove beyond reasonable doubt that,
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deceased died due to injuries sustained in the incident and
death is the result of those injuries. Here, in case of
Suhanabanu, it is not proved beyond reasonable doubt by
the prosecution to the best satisfaction of the court that,
death of Suhanabanu Safikmiya Shaikh is the homicidal
death. Therefore, I answer Point No.l accordingly in the

affirmative.

POINT NOS.2 TO 17:

25.

26.

The subject matter of all these points is so co-related and
therefore, for the sake of convenience and brevity, it is
desirable to discuss and decide all the points
simultaneously. Hence, I am discussing and deciding all

these points altogether.

To decide all the above points, the first and foremost
requirement is to discuss about the time, date and place of
the incident. As per the case of the prosecution, incident
occurred in the village Sardarpur. Major portion of the
incident occurred in Shaikh Maholla and that is too in
Mahemudmiya's house. As per the case of the prosecution,
panchnama of scene of offence was drawn in the presence
of Panchas. Some articles were also recovered from the

scene of offence.
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On the basis of the Panchnama of the scene of offence
and deposition of witnesses, map, videography and
photography, it is submitted by the Spl. Prosecutor Shri
Shah that it is proved by the prosecution that, in
Mahemudmiya’s house there was an iron door towards the
back side of the house and that the iron door was in broken
condition and force was used for breaking that iron door. In
the second iron door there were signs of using force and
finger prints were also found in the wall inside the house. It
is further argued by Shri Shah that, first mob had tried to
break the doors and then set on fire the line of the houses
falling towards graveyard. Opposite line is just adjacent to
the house of Patel Maholla and in the hinder wall of Patel
Maholla houses, there were windows also. If the houses of
Shaikh Maholla falling towards the hinder wall of Patel
Maholla were burnt, it would have also affected the Patel
Maholla. Therefore, intentionally, the line of houses of
Shaikh Maholla falling towards the graveyard was set on

fire.

Further, it is submitted by Spl. Prosecutor Shri Shah

that as per the say of the defence, a mob came from the
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backside of Mahemudmiya's house while as per the
Panchnama, at first, the cabins, cycle, jeep and scooter
were set on fire and thereafter, the houses falling towards
the graveyard were burnt and to save their lives, persons
from Shaikh Maholla went to the house of Mahemudmiya
and the house of Mahemudmiya was burnt. Thus, mob
came from the {ront side of the Maholla. From the
Panchnama and deposition of panch witness, this fact gets
support that the much damages are caused to the houses
falling towards the graveyard while only one house in the
line falling towards the hinder wall of Patel Maholla was
burnt. There is normal damage to that house. It is also
argued by Shri Shah that one jeep was just adjacent to that
house, was also burnt by the mob, which house is only the
house falling in the line towards the hinder wall of Patel
Maholla. On the basis of deposition and Panchnama, Shri
Shah has further argued that, there was damage in
graveyard also. Muddamal articles which were recovered
from the place of offence were sealed and slips of signature
of panch witnesses were kept inside, which are produced
vide Exh.425 to Exh.432. Muddamal has been identified by
the panch witnesses in the court. Drawing the attention

towards the backside of Mahemudmiya’s house it is argued
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by Shri Shah that, half burned pieces of wood lying there
also suggest that, mob had attacked Mahemudmiya's house
from the backside also. Further, it is submitted by him
that the measurement of the house of Mahemudmiya was
taken at the time of preparing Panchnama whereas
measurement of rest of the portion was not taken. Further,
it is argued by him that, while entering in the Maholla,
first there is a road and from that road, Mahemudmiya's
house can easily be seen and the persons standing in the
Maholla can see the persons standing outside the Maholla.
Mob of 1000 to 1500 persons can enter in the Maholla.
Further, referring to the Panchnama produced vide
Exh.424, it is argued by Shri Shah that there is one gallery
in between Abbubhai's house and Bachumiya's house

which is known as “Naveli”.

While relying upon the deposition of panch witnesses
and Videography cassette and deposition of PW.66 - Shaikh
Akbarmiya Rasulmiya, it is argued by Shri Dhruv that all
these evidences show that almost all the houses of Shaikh
Maholla were found ransacked and set on fire. PW.59 -
Shaikh Mohmad Sattar Bachumiya and P.W.60 - Shaikh
Bachumiya Imammiya have deposed about the loot in

certain houses. Further, the scooter and jeep are also found
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to be set on fire in Maholla. Videography, photographs and
the deposition of P.W.38 - Shaikh Inayat Husen Bachumiya
and P.W.88 - Modi Hasmukhlal Thakorlal, shows that the
position of front and rear side windows of the house of
Mahemudmiya and the front and rear doors, residue of
burnt herbage were found on the ground level near the
windows of the houses of Mahemudmiya, the walls were
blackened near the rear side window of the house. Further,
on the basis of the depositions of the witnesses, it is argued
by Shri Dhruv that, there is exclusive damage to the house
of one Fakir witness, situated at the entrance of village :
Sardarpur. Coming from village Sundarpur, Shaikh Maholla
is situated. Besides the graveyard, at the outskirts of
village: Sardarpur, shops, cabins and road of the market
were also set on fire. There is no damage to the house of
Muslims or Muslim Maholla, which are surrounded by the
house of Patels and other Hindu community. There are two
roads leading to the Shaikh Maholla. One road passes
through the village to Shaikh Maholla and the other road
known as Sundarpur-Kamalpur Road, coming from
Sundarpur to village Kamalpur, comes after passing the
house of Fakir witness and the Telephone Exchange of

village. It also passes through the Mahadev temple and
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graveyard. The said road leads to Rawalvas from the
backside of Shaikh Maholla. It is argued by Shri Dhruv that
maps prepared by Circle Inspector does not disclose the
actual and real position of scene of offence. Those maps are
not as per the scale and maps are prepared on the basis of
Panchnama only. There is nothing to show that, those maps
are prepared after verification of the spot. Except the
Mahemudmiya's house, no measurement of other houses
are mentioned in the map produced vide Exh.420. Names
of owners of the houses are mentioned on the basis of
Panchnama. No distance has been recorded by the Circle
Inspector and house of Thakor Laxmanji Bhikhaji is
situated in the entrance of Shaikh Maholla upto the house
of Mahemudmiya in the Shaikh Maholla. No measurement
has been recorded by the Circle Inspector nor the distance
has been mentioned in the map. Houses in Shaikh Maholla
are in two row. One on the right hand and other at the left
side. Measurement between the two rows is not mentioned.
It is further argued by Shri Dhruv that looking to the map,
the distance between the two rows is shown to be at equal
distance. While from cross-examination, it comes out that
distance is not at equal distance. The distance differs at

each and every house. Relying upon this fact, it is also
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argued by Shri Dhruv that, Circle Inspector has not visited
the scene of offence. Further, it is argued that the
measurement of wall of graveyard is also not taken. Map
which was prepared on 17.09.2004 shows the situation of
two cabins, one handcart, scooter, jeep, two plastic cans,
one cabin and cycle only and the blood stains in the house
of Mahemudmiya. All these things are shown in the map on
the basis of Panchnama. Further, it is argued by Shri
Dhruv that actual position of iron rods in the windows of
Mahemudmiya's house as well as the actual position of
walls of Mahemudmiya's house are also not shown properly.
Even the houses were ransacked and burnt and that
condition is not shown in Exh.420. Further, distance
between the house of witness Sabirhusen Imamhusen and
Shaikh Maholla is not mentioned in the map. The map does
not reflect all the roads of the village. Thus, it is argued by
Shri Dhruv that maps are prepared only on the basis of
Panchnama. Witness had not visited the place and it does
not reflect the real and correct position of scene of offence
immediately after the incident therefore, those maps cannot

be relied upon.

Considering the arguments advanced on behalf of
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both the sides as well as on perusal of the depositions,
Panchnama as well as keeping in mind the settled
proposition of law, I would like to discuss first about the
map produced vide Exh.420 and 421. Both the maps are

produced in the deposition of Circle Inspector.

P.W.37 - Sathwara Babubhai Khodidas has been
examined vide Exh.418 who has deposed that on
07.08.2003, he was posted as Circle Officer and till the year
2006, he was Circle Officer and on 30.06.2008, he retired
from the said job. It is the say of the witness that when he
was present at Vijapur at that time, he received a police
reminder for making map of the incident occurred at village
: Sardarpur, on 19.07.2004. It is the further say of the
witness that when he went for preparing the map, he took
the Panchnama alongwith him and also called two panchs
of village : Sardarpur namely : Prajapati Babubhai
Ganeshbhai and Revabhai Jeenabhai Prajapati and they
went to Shaikh Maholla. It is the further say of the witness
that when he had made the map at that time, there were
two kachcha shops of pan, one handcart and one cycle
towards the north of the public road. Shaikh Maholla is
located from south to north and public road is located from

east to west. After leaving the shop, there is one Dhaliya of
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Thakor Laxmanji Bhikhaji towards north, then after,

following houses are located in chronological order:-

0

0

House of Painter Manubhai Aalamkhan

House of Akbarmiya Nathumiya,

Open space of Shaikh Babubhai Mahemudbhali,
wherein a scooter was positioned in a burnt condition
as per the Panchnama.

House of Ikbalmiya Rasulmiya

House of Abumiya Ismailmiya

House of Rafikbhai Mahmadbhai

House of Makbulmiya Kesarmiya Shaikh

House Bachumiya Nathumiya

Houses of Akbarmiya Rasulmiya and Ibrahimmiya
Rasulmiya.

House of Abbasmiya Kesarmiya.

House of Sherumiya Rasulmiya

Thereafter, 28 Ft. ahead, the house of Mahemudmiya

Husenmiya, admeasuring 16 x 11 Ft. is situated, it is

constructed by Cement plaster, with pakka terrace and in

the north-south of the said house, there is iron window,

there is slab measuring 9 Ft. wide from inside and 6 Ft. in

length and 32 Ft. in height and in the front of the said
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house, there is pakka Otla, admeasuring 6 x 11 Ft., there
are two iron windows and in the north south direction
there are two doors. The door facing north direction was
opening towards inside and in which direction the second
door opens or not is not known by this witness. Both the
windows have two doors. There was plastic bag in the east
of the house in which H.P.L. was written as per
Panchnama. There was a roof of Steel sheets. Outside the
room in the north direction and at the back side of the
room Bathroom is situated. Towards the south direction of
the room there is an open space Veranda of 22 Ft. which
belongs to Mahemudmiya and in the south direction, house
of Rasulmiya is situated, then house of Bhikumiya
Kalumiya, then house of Balamiya, then house of Abubhai
Rasulbhai, then there was an open space, the house of
Bachumiya Imammiya Shaikh is located, then house of
Imammiya, then house of Akbarmiya Rasulmiya, then
house of Mustufamiya Rasulmiya, then house of Patel
Tulsibhai Zaverbhai is situated in the southern direction.
There was also a Jeep bearing No.GJ-17-A-8775 shown in
panchnama and near to that jeep there is one plastic
Gallon is shown. House of Mahemudmiya Husenmiya ad-

measuring 11 X 16 Ft. is also shown in the Panchnama and



/1180 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

towards the western direction, wall of graveyard has been
shown and after that wall, graveyard is shown. Towards,
the eastern side of the said house, on back side houses of
Patel communities are situated. When the witness saw the
houses it was like sunken (khander). The wires of windows
and doors of many houses were uprooted and crooked. The
terrace and walls had turned black in colour. There were
blood spots inside the room as per the Panchnama and the
said witness had prepared the map as per the Panchnama.
The houses of the Muslim people shown in the map are in
sunken and broken condition. When the map was prepared
there was no habitation in the houses. It is the further say
of the witness that the said witness had received another
yadi for taking his statement and at the time of making
map, there were many things which were remaining to be
drawn and hence, for further making of map, the witness
alongwith the Circle Officer present on 02.08.2008 had
prepared the additional map. The said maps have been
produced at Exh.420 and Exh.421. The accused side had
taken objection to Exhibit both the maps and both the
maps were given tentative Exhibit at the time of recording
of evidence. Now, first and foremost question which requires

to be decided is that whether both the maps are required to
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be Exhibited regularly. For this purpose, when we peruse
the deposition of Shri Sathwara, he has deposed that he
has prepared the Panchnama of the place of incident and it
is mentioned in the maps that the maps are prepared on
the basis of police Panchnama. Map produced vide Exh.420
is signed by two panchas and also by Circle Inspector and it
was prepared on 17.09.2004 i.e. after two years of incident
while the map which is produced vide Exh.421 is the
additional map which is prepared on 02.08.2008. It is
signed by two panchas and Ex-Circle Inspector and present
Inspector and place mentioned is Sardarpur. No doubt, in
Exh.420, place where this map has been prepared, is not
mentioned but it is signed by two panchas and Circle
Inspector. Panchas are not examined by the prosecution.
In the cross-examination, he has admitted that he has not
mentioned below Exh.420 that map has been prepared at
the place of scene of offence. It is also admitted by him that
in which the major incident took place, is also not
mentioned in the map. Furthermore, as to how many
houses were burnt or ruined (Khander) is not mentioned in
the map. Only the measurement of Mahemudmiya's house
was taken by him. The names which are mentioned in the

map are mentioned on the basis of Panchnama and the
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name of Ibrahimmiya Rasulmiya is mentioned at the say of
panchas. Distance between the houses, is also not written.
Not only that but the height of wall of graveyard is neither
measured nor mentioned. Distance between the house of
Sherumiya Rasulmiya till the doors of the house of
Mahemudumiya, is shown on the basis of Panchnama. The
items which are shown in the map are shown on the basis
of Panchnama. Hinder wall of Patel's house is mentioned
and on what basis it is mentioned is not specified in the
map. That, the wall is also shown on the basis of
Panchnama. Blood stains in the house of Mahemudmiya
are also on the basis of Panchnama. It is admitted by him
that the house in Shaikh Maholla are in two lines but they
are in zigzag condition. Distance between the two lines and
the houses are different. It is also admitted by this witness
that he has not prepared the map after the measurement.
Whether there is any change in the place for that no Report
of Talati was obtained. Thus, from the whole deposition of
the witness, it transpires that map produced vide Exh.420
is totally based on police Panchnama. Witness had visited
the place. No doubt, panchas are not examined nor in the
map, the place has been mentioned but it is the say of

witness that he had visited the place and thereafter, on the
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map, prepared on the basis of panchanama, cannot be
discarded and it can be given regular Exhibit and hence,
now it is regularly Exhibited as Exh.420. Evidential value of
this map is a different thing, as it is prepared after two
years. It can be considered only for rows of the houses
shown in the map and the directions of roads and distance
between the two rows as this map is totally based on the
Panchnama and hence, we have to consider this map in
support of Panchnama only. So far as map vide Exh.421 is
concerned, it is very much clear that it is prepared at the
place of offence by the present and Ex-Circle Inspector and
both have marked their signatures and it is prepared in the
year 2008 and it is an additional Panchnama. Now, it is to
be regularly Exhibited as Exh.421. It is also totally based on
Panchnama but from the deposition of this witness as well
as from these two maps, it transpires that witnesses have
visited the place of scene of offence and prepared the maps
accordingly. Therefore, the situation which is shown in the
maps are required to be considered alongwith the situation
shown in the Panchnama. Hence both are to be considered

and appreciated alongwith the Panchnama.

So far as the Panchnama produced vide Exh.424 is

concerned, P.W.38 - Shaikh Inayat Husen Bachumiya has
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been examined vide Exh.423 and he has deposed that on
03.03.2002, he was called by the police as panch at the
police station and then, they had gone to the village :
Sardarpur between morning 6.30 to 7.00 hours. It is the
say of the witness that when they reached the Sardarpur
village, there were one P.I., two Constables and witness
himself in the police jeep. One Bachubhai with another
person was also there as panch and on asking the name of
that person, he told that his name was Ajitbhai Joshi. It is
the say of the witness, the said person had drawn their
attention to the spot where the people were burnt and that
place comes under Shaikh Maholla. It is the further say of
the witness that at the entrance of the said place there was
a cabin which was also set on fire and that cabin belongs to
Rafikbhai and the said cabin had turned into ashes. The
said cabin was shown by Bachubhai and in the same line of
the cabin, there was one cycle in the burnt condition and
adjoining to that, cabins of Abumiya and Igbalbhai were
there and those cabins were also in a burnt condition.
Nearer to the one sided slopping roof, there existed house of
Manubhai and on inspecting the said house, articles of the
house were found burnt, which were turned into ashes and

all the articles were lying down, the doors were broken,
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burnt and turned into ashes. The house adjoining to the
house of Manubhai was also inspected wherein also, the
articles were lying down and black particles were on the
doors. The witness does not remember the owner of the
house but as per say of the witness adjoining to that house,
house of Akbarmiya existed and on inspecting, it was found
that articles were scattered on the floor which was totally
burnt and there were black particles in the iron bed. In
front of the same, one lane was there and in front of lane,
there was one Bajaj Chetak Scooter in a burnt condition
and he did not remember the number of the Scooter and in
front of lane, there existed electric line and nearer to that
there was one house and he did not remember the name of
the owner. On inspecting the said house, it was found that
the articles were lying on the floor in burnt condition and
doors were broken. The second house was also inspected
wherein the articles were lying scattered, burnt and in
broken condition. Further going ahead, there was one
pakka house and there is distance of 28 Ft. from rest of
houses mentioned above and the said house is of
Mahemudmiya. There is one small platform which is about
3 to 4 ft. wide having length of 11 Ft. and a writing “Ya

Garib Nawaz” was inscribed on the wall of the said platform
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alongwith the figures “786” and “Year-2001” in Arabi
language. Entering the said house, there existed an iron
door with shutter and a widow ad-measuring 3 x 6 Ft. and
the said panch has opened the door with force and entered
into the house. The iron door was in tight condition due to
the flame of fire. The shutters of the door were fixed with
wires which were broken with force and were lying on the
ground. Then after, entering the house, there was an iron
bed and household items were burnt. Furthermore, the
electric wires of the P.V.C. Pipe were also burnt and
hanging. On further inspecting the house, torn clothes were
found which were kept in a plastic bag as per say of the
panch and a slip of paper bearing the signature of the
panch was put into the bag and the said bag was sealed
and given to the panch. On proceeding further into the
house, there was another door which was also an iron door
with two shutters and wires and both the doors opened
from inside the house and adjoining to the door, there were
iron windows with wires opening from inside. On the said
wall, there was one space for lightning of lamp for God and
one Islamic Calendar was also pendent on the wall which
had turned black in colour. On the said wall, scratches of

the five fingers of hands were seen. The Constable had
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taken the sample of the same through cotton and signature
of the panch in a piece of paper and the same was handed
over to the panch. It is the further say of the witness that
adjoining to the main door, there existed an iron window
with iron wires which opened from inside and under the
base of the window there were blood marks which were
taken by the Constable through cotton and the same were
kept into a plastic bag alongwith a chit containing the
signature of the panch and the same was sealed and
handed over to the panch. Furthermore, there was a fan on
the ceiling which turned into ashes due to burns and one
tube-light which was also turned into black in colour. The
utensils were also scattered on the grounds. The floor and
ceiling of the house had also turned blackish in colour. In
one wall in the height of 3 Ft. one constructed wall is
situated for keeping water utensils. After that, the panch
and other police officials had made their exit from the main
door of the house. Next to the said house, there was
Veranda (compound wall) of Patel community. Between the
Veranda and house, there was a Gallon lying on the side
and for holding that one wire was tagged to it and on
smelling the same, there might be a smell of kerosene or

petrol. Signature of the panch was taken in a slip of papers
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alongwith the other panch which was taken into the
possession. Further moving two steps ahead, there was
another Gallon, on which H.P.L. was written and on picking
up the same, there was 100 Gms. of kerosene inside the
Gallon. The police officials had recovered the same with a
cap and took the signatures of both the panch and other on
the slip of paper and the same was taken into the
possession. On the back portion of the house, there was
one bathroom and behind the house there was one Dung
Hill and beside the Dung Hill, house of one Rawal is
situated and from there, the panch and other officials
returned back through main door. In the front of the door
there was a small platform and adjoining to it, there is sink
in the size of 4 x 4 Ft. From there, they went in the opposite
lane, where there is open space and nearer to that open
space there existed a house and that house was also set on
fire. On entering the house, the articles were lying on the
ground and the panch did not remember the name of the
resident of the said house. In the said lane, there were
about 13 to 14 houses and open space and on the say of
Bachumiya, the name of the owners were mentioned in the
Panchnama. All the houses were broken- fielded and all the

articles were lying on the ground and on the said lane,
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Bachumiya occupied two houses. The doors of both the
houses were different and on entering one house, it was
broken fielded, articles lying on the ground and stones were
lying on the roof of the houses. One of the roof was in open
or broken condition. In the front of the house, one jeep had
turned into ashes and beside the said jeep, there was one
gallon lying on the ground, which the police officials had
taken into their possession and on the same, the signatures
of both the panchas were taken and the same was sealed
and given to panch to keep in his possession. The said jeep
is of Mahindra & Mahindra Company. The panch did not
remember the registration number of the jeep. At the end of
the 13-14 houses and before the starting of public road, the
wall of the Patel community's houses is situated. On the
left side of the house of Mahemudmiya, one Veranda for
Graveyard has been constructed. On entering the
graveyard, there were 4-5 graves which were broken, the
bricks were removed from it and damages were caused to
the graveyard. After existing from there and on moving
ahead, there was a godown of cement with broken doors.
The tubs of washroom were also broken. As per say of
Bachumiya that godown belongs to one Memon whose

name was not known by the panch. Near to it, there was a
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cloth shop which was also set on fire. Near to that shop,
shop of goldsmith was situated and damages were also
caused to that shop but the panch did not remember the
quantum of damages. From there the panch and other
police officials have proceeded towards Sundarpur and
there was one Pan shop which was turned into ashes. On
proceeding further, there was one more shop opposite to
the temple which was a pakka shop whose shutter was in
broken and burnt condition. On proceeding further, there
was one Hut of Fakir near to the Telephone Exchange but
the panch was unable to remember the name of the Fakir
and as per the say of Bachumiya, stones were pelted and
two Huts were set on fire. Accordingly, Panchnama was
prepared and panch alongwith other panchas in the
presence of P.I., had put his signature in the Panchnama
which is produced at Exh.424 which fully corroborates the

say of the panch.

In the cross-examination, he has deposed that prior to
this incident, he had never visited Sardarpur. In the
morning when he was sitting just in the front of Panchayat,
police had called him and took him with them and they

went to Sardarpur. He has admitted that at that place
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except Bachumiya no other person was present and there
was no gallon inside the house of Mahemudmiya. He has
also admitted the fact that inside the house of
Mahemudmiya, piece of burnt wood were lying a
mentioned, which is true. He has admitted that there were
two routes for entering into the bathroom one from inside
room and one from outside room. He has also admitted that
there is only one door in bathroom, and i.e. from outside.
He has admitted that no measurement was taken of any
houses in Shaikh Maholla except Mahemudmiya's house.
Measurement of the wall and graveyard was taken but it is
not mentioned in the Panchnama. From the house of
Mahemudmiya to the entrance of Shaikh Maholla,
measurement was not taken, electric pole is not mentioned
in the Panchnama, backside wall of Patel Maholla is about
25 Ft. in height and there are two doors in Mahemudmiya's
house. He has also admitted that Bachumiya Imammiya
has not told as to where was he at the time of incident.
There were two iron rods to the windows of the house of
Mahemudmiya. All the walls and the roof of
Mahemudmiya's house was blackened. The floor and
window were also blackened, iron rods were free from

welding due to heat. There were Dung Hill behind the house
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of Mahemudmiya and towards the right side, Rawalvas is
situated and on left side, there is road for passing towards
graveyard. It is admitted by him that a person can pass
from Rawalvas to Kamalpur from the left side of road from
graveyard to Mahadev then the main road which goes
towards Sundarpur via Telephone Exchange is 1.00 Km.
away from Shaikh Maholla. Situation which is shown in the
deposition of this panch is supported by the Panchnama

drawn vide Exh.424.

P.W.48 — Sabirhusen Kadarmiya Shaikh, vide Exh.491
has deposed in this regard that, he is the resident of
Sardarpur, his house is situated just opposite to
Kapoorvas, at the time of incident he was residing with his
family members, Sharifmiya was residing in the adjacent
house, he was residing with his family members, on one
side of the house of this witness, house of Sharifmiya was
situated vide on other side there was another house,
Sharifmiya was doing driving, on the day of occurrence he
was in his house, he has denied that, his brother had left
the house on 01.03.2002 and went to Shaikh Maholla. They
went to Shaikh Maholla at about 7.00 — 7.30 P.M., during

whole incident they were in Shaikh Maholla. Further, it is
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deposed by him that, just adjacent to his house there are
Muslim Houses and Pathanvas is situated, on left side
there is way for passing towards Shaikh Maholla and on
right side there is a way to approach to Pathanvas.
Pathanvas is situated at the distance of 90 to 100 Ft.,
approximately, 40 to 45 houses are situated in Pathanvas
while Shaikh Maholla is situated at the distance of about
200 Ft., there is no door of Pathanvas, Kapoorvas is at the
distance of 30 Ft., Patels are residing in Kapoorvas, there
are only 3 houses of Shaikh, that is not known as Shaikh
Maholla. The houses, where the incident occurred is known
as “Shaikh Maholla”. Further it is deposed by him that, just
in front of his house there is a way for passing towards
Rawalvas and that way passes through Kapoorvas and

there are agricultural fields towards Rawalvas.

P.W.49 - Shaikh Igbalmiya Rasulmiya has admitted
that, his house is just in front of Bachumiya Imammiya
Shaikh. His house is falling towards the graveyard while
Bachumiya’s house is falling towards the hinder wall of
Patels. Doors of Bachumiya’s house and those houses are
not face to face. Further, the doors of both the houses are

not in one line. There is road in between the two houses.
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There is approximately 10 Ft. distance in both the houses.
Thus, behind the house of this witness, graveyard is
situated. If a person wants to go to graveyard from his
house, he can go by jumping the wall. Area of graveyard is
approximately 500 Ft. which is open and from graveyard a
person can go to agricultural field and Rawalvas which is
just behind the house of Mahemudmiya, there was Heap of
Grass and from backside, a person can go to Rawalvas and
graveyard. Furthermore, from Shaikh Maholla to the right
and left side of the house of Mahemudmiya, a person can

go from both the sides.

P.W.110 - Vaghela Kakusinh Ranjitsinh has deposed at
Exh.110 that, on 03.03.2002, he has called two panchas for
preparing Panchnama of scene of offence, scene of offence
was shown by Bachumiya Imammiya Shaikh. Four Gallons
were recovered from place of offence, out of which in one
Gallon there was 100 MI. kerosene and from the house of
Mahemudmiya, half burnt pieces of clothes and clothes
with blood stains were recovered in the presence of panchas
and both were sealed in the presence of panchas. Both the
panchas have signed the slips as well as the Panchnama

and Panchnama had started at about 7.30 A.M. and it was
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completed at about 11.30 A.M. It was written by the writer
Manharsinh as per his instruction and thereafter, it was
read over to the panchas. Panchas have admitted and
signed the Panchnama. Cabins, jeep, scooter and houses,
were burnt. The house of Mahemudmiya was pakka house
having measurement of 11 Ft. towards East-West and was
16.5 Ft. wide in length towards North-South. There were
two iron doors one in the front side and second in the rear
side and two windows. It was pakka construction. It was
burnt inside and blackened marks were inside the room,
wires were also burnt, house articles were also burnt,
stones were lying in the Maholla, graveyard is situated
towards the north side of the house of Mahemudmiya
which was also damaged while breaking the wall and taking
the bricks from grave, grass was also burnt, Muddamal
article No.29, 35, 36, iron gallon, red colour plastic gallon
and one gallon of gulf company and another gray colour
plastic gallon were recovered from the place of offence.
Muddamal article No.31, 32, 33 and 34 are cotton gauze,
half burnt clothes, dots of blood which were taken from the
place of offence. All the articles were sent to the F.S.L. He
has admitted in his deposition that signatures in slips

which are produced vide Exh.425 and Exh.432 are the slips



/1 196 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

which are signed by the panchas in his presence. Further,
the videography and photography were also done in his
presence and damages which were done in Shaikh Maholla
as well as graveyard were recorded in videography and
thereafter, the photographs of the house of Mahemudmiya
were taken. The duration of taking photographs took about
one hour to one and half an hour. The said photographs are
produced vide Exh.764 and photographs album is produced
vide Exh.765.

In the cross-examination, he has admitted that the
places which are mentioned in the Panchnama were shown
by Bachumiya Imammiya and he met them at Sardarpur.
The house of the painter Manubhai Abubhai was shown by
Bachumiya. Manubhai was not present therefore, the
damages are not mentioned in Panchnama. It is admitted
that no measurement of the distance of the Mahemudmiya
house from the entrance of Shaikh Maholla was taken. No
measurement of distance between the two rows was taken.
It is also admitted that it is not mentioned in the
Panchnama as to whether the person can see the house of
Mahemudmiya from the entrance of Shaikh Maholla.
Measurement of wall from Shaikh Maholla to graveyard was

not taken. It is denied by Investigating Officer, that from the
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entrance of Shaikh Maholla, house of Mahemudmiya
cannot be seen. It is admitted by 1.0, that two rows in
Shaikh Maholla are in zigzag and he has prepared the
Panchnama from the entrance of Shaikh Maholla to
graveyard, Darbargadh, Masjid, Memonvas, Holi chakla,
Jogni Matas’ temple, Sundarpur road, Telephone Exchange
and house of Fakirs are situated. It is also admitted by
Investigating Officer that, he has no knowledge about the
way which is passing towards Sundarpur from Kamalpur,
situated on the back side of Mahemudmiya's house.
Photographs and videography were taken after the
completion of Panchnama and photographs were taken in
his presence. It is admitted by him that he has knowledge
about the preparation of map and maps should be prepared
in its scale map. It is denied by the Investigating Officer
that persons who have seen the incident are required to
remain present at the time of preparing the map.
Verification of map with the witnesses were not done by
Investigating Officer. From the deposition of Investigating
Officer as well as from the deposition of Panch witnesses,
Panchnama of scene of offence was prepared at the earliest,
Panchnama supports the fact. No doubt, maps were

prepared subsequently. Much reliance cannot be placed
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upon those maps but those maps can be looked into for
calculating the situation of the houses in Shaikh Maholla
and situation of Sardarpur, which are mentioned in the

map.

So far cross-examination of this witness, in respect of
scene of offence is concerned, accused have tried to bring
on record that as to whether anything is remaining absent
or whether anything is written in access in the Panchnama
and for that, the witness has stated that whatever, they
have seen, they have narrated in the Panchnama. Suppose,
something remains then also, from that, no doubt can be
created about this Panchnama drawn by the Investigating
Officer. It has also come out from the cross-examination of
this witness that on 03.03.2002, he went to draw the
Panchnama of scene of offence and at that time, he had not
felt to take the photographs and Videography as there was
no reason to wait for Videographer and photographer for
drawing the Panchnama. When the Videographer and
photographer came, Panchnama of place of offence was
completed and there is no reason for not drawing the
Panchnama of Videorgraphy and photography. The
Videography and Photography were done in his presence

and he has not seen the Videography. He had not seen the
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Videography and photography, till the Videogrpahy was
completed. The articles which were recovered from the place
of offence were not sealed. He has not recorded the
statements of Videographer and photographer. So far as the
map is concerned, he has admitted that, to prepare the
map is important. In fact, in such serious offence, he has
admitted that till the map is prepared, place of offence is
required to be protected. There is no reason for not
preparing the map immediately. He has denied the fact that
at the time of preparing the map, the witness who had seen
the incident are required to remain present and from where
they have seen the incident is required to be mentioned in
Panchnama. He has not verified the map with the eye
witness to clarify as to from where the witnesses have seen
the incident. He had not instructed how to prepare the
map. The distance between Shaikh Maholla to Pathanvas is
150 to 200 Mtr. and he is unable to say the distance
between Telephone Exchange and place of offence. He is
unable to say the distance between Telephone Exchange
and residence of Fakir. Further, as per the cross-
examination, he has not made investigation about the
distance of Harijanvas and field from Shaikh Maholla. He

has not inquired whether a person can see the offence form
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Harijanvas or from field. He had informed the Videographer
to record everything from Shaikh Maholla to market and of
every place where obstacles were there. From Sardarpur
road, the Videographer had started the recording and at
that time, he was present. During Videography, from
Sardarpur to 1 Km. towards the Vijapur, they have recorded
Videography. There were hurdles towards the left side of
Sardarpur, one road passes towards Kamalpur. No
Videogrpahy of that road was recorded. They have recorded
Videography of place where damages were caused and lastly
they went to Shaikh Maholla and started Videogrpahy from

Sardarpur road.

P.W.108 - Oza Vipulkumar Bhogilal has been
examined vide Exh.760 who runs a Studio in the name of
“Oza Studio” at Vijapur, on Khatri Kuva Road and the
witness is the owner of that studio. On 03.03.2002, he was
called by the Vijapur Police for taking the photography and
Videography of village : Sardarpur. He had first gone to
police station and then they went to Shaikh Maholla at
Sardarpur village and he had taken the Videography of all
the houses at Shaikh Maholla. It is the say of the witness
that all houses were having roofs and they were burnt.

There were 10-10 houses in both direction and in the last,
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there was one pakka house which was also included in the
Videography. The said Videography continued for one hour
and there are 15-16 numbers of photographs. Near to that
there was one graveyard and he did not remember whether
he had taken the Videography of the said graveyard. The
said Videography has been produced at Exh.764 and

photographs are produced at Exh.765.

In the -cross-examination, he has admitted that,
photographs were taken of the scene of offence as it is in
position and at that time P.I. Shri Vaghela and two Police
Constables were present. It is admitted by the witness that
photograph No.15 was not taken by him. Some questions
were asked about the photograph No.2 and 15 which are
admitted by this photographer but it is also admitted that
photograph No.15 was not taken by him while photograph
Nos.4, 5, 6 and 10 are of front side of the house. The
photograph Nos. 4, 5 and 6 were handed over to the police
while photograph No.10 was not taken by him and
photograph No.10 and 15 were not given by him to the

police.

In pursuance of deposition of this witness, it is argued

by Spl. Prosecutor Shri Shah that, he is the owner of Studio
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and he was called for photographs and Videography of
Sardarpur Village. The photography and Videography were
done by him. There is no audio in the Videography. This
Videography and photographs support that, the incident
occurred in Shaikh Maholla from the entrance. Further,
there is no dispute about the place of offence. Independent
police officers have also narrated the place of offence that

incident occurred in the house of Mahemudmiya.

P.W.88 - Modi Hasmukhlal Thakorlal has deposed
on oath at Exh.674 and has stated that, on receiving the
message, he went to Village Sardarpur and personally
visited the scene of offence and report was prepared by him.
On visiting the scene of offence, it was found by him that,
there was one Pakka house, there was iron rod on front
side and second on rear side, accordingly there were two
windows from inspection of said house from outside, there
are marks of pelting brick stones on the out sider walls and
brick stones were lying in the open and on the back side of
the house, just below the windows burnt pieces of wood
were lying and there were dots on the wall of the window
and there were marks of using force on the windows and
five iron rods of the door was separated from welding. There

was blackish in half door of window, there was blackish on
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aldrop also, door was opening inside and on the back side
of the house also there was blackish in the door, aldrop and
which was not closed from inside, in the house there were
half burnt pieces of cloths and thee were red colour dots,
there was blackish on the walls, doors and following
samples were taken by them. Blackish (mesh) from burnt
pieces of clots, reddish dots on tin, one plastic gallon were
recovered from there accordingly he has prepared the
report, which is produced on record at Exh.675 and Yadi is
produced at Exh.676.

In the cross examination, it is admitted by him that in
all the four walls and ceiling, it was black. There is no
mentioning about the electrical switch, he had not inquired
about the short-circuit. As the burnt pieces of wood were
outside therefore, in the wall, the dots which were shown
were not mentioned, whether they were inside or outside.
Whether those dots were due to petrol or kerosene, he had
not inquired. Force was used in window. Force was used
from inside the window. Efforts were made to open the
window from outside and there were marks of force from
outside also. Whether there were stoppers inside the
window or not, it is not mentioned in his record. No marks

of force were seen in the front side of window. No
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photographs of stoppers were taken when he had visited
the place of scene of offence. Whether the stopper was open
from outside or inside, it is not inquired by him. There were
dots of blood in the room. How many dots were there is not
written. Samples were taken by Investigating Officer
therefore, he had not taken the sample towards the
backside of the house nor window. The burnt piece of wood
and clothes were lying and red dots were there in the floor.
In support of his deposition, when we peruse Exh.675, it

supports the say of Scientific officer.

In support of their case, prosecution has produced the
F.S.L. Report vide Exh. 677 in which article No.29, there
were one plastic gallon with 100 MI. kerosene, one gallon in
which HP 100 was duly written, one gauze cotton from the
wall of Mahemudmiya where hydro carbon was found, half
burnt piece of cloth from the room of Mahemudmiya, gauze
cotton with blood stains in the room of Mahemudmiya,
plastic gallons with smell of kerosene. Article No.29 and 30,
36 and 35 were recovered and were sent to F.S.L.. As per
the deposition of Scientific Officer and as per the Report
produced vide Exh.677 and Exh.675, the say of the panch

witness is supported. As per the Report of F.S.L. produced
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vide Exh.675, in windows, marks of force were found and

both doors were not closed from inside.

P.W.112 - Barot Gautamkumar Vishnubhai has visited
the place of offence. As the map was incomplete, he had
instructed the Circle Inspector to complete the map and
letter is produced vide Exh.904. He has admitted that mob
has not scaled the map and the map which is prepared for
second time is also not scaled map. From the entrance
place of Shaikh Maholla to Mahemudmiya’'s house, distance
is about 50 to 60 Ft. Houses are in two rows on the right
side and on the left side. Measurement of the houses has
not been recorded. It is true that all the houses in two rows
are not equal. He had not taken the measurement of the
wall from graveyard side and from Shaikh Maholla side. It is
admitted by him that the place which are shown in
Panchnama, measurement of those distances have not been
recorded. He was not there at the time of preparing the
map. From where the witness has seen the incident he had
not inquired this fact by himself. By going to Shaikh

Maholla no demonstration of Panchnama was prepared.

An application for local inspection of the place of

offence and other surrounding places, was requested by
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accused at the stage of closing of evidence of prosecution
side. The Learned Advocate for the accused has made an
application after recording further statement praying that,
local inspection should be carried out and contended in the
application that the incident occurred in the year-2002 and
witnesses have deposed about different roads, houses and
the roads connecting other villages and has further deposed
about houses in Shaikh Maholla and other Muslims houses
and Patelvas etc. To appreciate the evidence of those
witnesses, it is very much necessary to have an inspection
of the inside road of Shaikh Maholla by the Court. Unless,
the Court personally visits the place of incident, Court will
not be in a position to appreciate the evidence properly.
Some of the witnesses claimed that they have seen the
accused from the particular place but unless the court
visits the place, it will be very difficult to appreciate the
evidence. The houses in Shaikh Maholla are in row and
zigzag condition and there is distance between houses of
Shaikh Maholla. It is not possible that, mob of 1000 to 1500
persons could enter in Shaikh Maholla. If cabins were
burnt, then from where would the witnesses have seen the
incident of burning. Further, it is not coming on record as

to what is the location, from Shaikh Maholla to Harijanvas
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and Rawalvas, agriculture field and position of road from
front and backside of Shaikh Maholla to Pathanvas,
position of graveyard, Shaikh Maholla to Pathanvas,
location of houses of Pathanvas and surrounding houses
and position of approach road from one village to other
village road. For the accurate decision, it is necessary for
the Court to visit the place for conclusive proof. None of the
witnesses who claims to have seen the accused and grave
prejudice will be caused to the accused, if this is not done
at this time. Considering contents of the application it
appears that it is necessary to have a visit of the place of
the offence just to reach at conclusive and accurate
decision in the present matter in respect of the facts
mentioned in the application. Therefore, this application
was allowed and local inspection was carried out on
insisting by accused, in the presence of Special Prosecutor
and all advocates appearing on behalf of accused
accordingly. Memorandum of the facts observed in the said

inspection which is produced on record vide Exh.1081.

Considering above all oral as well as documentary
evidence on record, we have to appreciate the evidence of
the witnesses by keeping in mind the above situation of

scene of offence and also by keeping in mind the note
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prepared at the time of Inspection visit by the Court.

P.W.36 - Chaudhari Ishvarbhai Bababhai has been
examined by the prosecution at Exh.405. He is serving as
Clerk in the office of the District Magistrate. He has
produced Notification dated 25.03.2002, which was
published from their office, which is produced vide
Exh.406. He is cross-examined by the defence. In his cross-
examination, he has admitted that he has deposed by
verifying the record. Whole procedure was not done through
him. He has admitted that in the notification the words
pipe and dhariya are not mentioned but he has deposed
willingly that in the notification weapons by which a person
can sustain physical injury is mentioned. Thus, from the
deposition as well as from the document produced vide
Exh.406, prosecution has proved that, at the time of
incident Notification under Section 135 of B.P.Act was in
force. The evidence adduced in this regard much supported
by the documentary evidence is reliable and trustworthy,

there is no reason to discard this evidence.

From the deposition of P.W.38 - Shaikh Inayat Husen

Bachumiya, which is supported by the panchnama,
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produced at Exh.424, it has come out that, at the time of
drawing Panchnama it was found that, on entering into
graveyard there were 4 to 5 graves, which were broken,
bricks were removed and damages were caused to the said
graves. In support of this fact, P.W.112 - Barot
Gautamkumar Vishnubhai has deposed that during
investigation, he found that 13 other persons were also
involved in the mob. They were absconding and therefore,
to search them, a letter was written by him to P.I., Vijapur
and D.S.P. Further, as per the deposition of this witness,
damage was caused to the religious place. He had recorded
the statements of Javan and Home-guard and therefore,
from their statements and Panchnama, it has come out
that damage was caused in the religious place of Muslims
and in the graveyard and Section 295 was not added
therefore, he had sent one Report to J.M.F.C. to add said
section which is produced vide Exh.905 and has also
submitted Report to add Section 153K for creating tense
atmosphere between the two communities. He has also
written one letter to Government Secretary, seeking
permission under Section 196(1) of Cr.P.C. which is
produced vide Exh.720. All the papers were attached with

that application. Thereafter, he received sanction which is
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produced vide Exh.721. Exh.722 is the application written
by him to the Additional Secretary, Home Department,
Gandhingar. Exh.722 is the papers, on the basis of which
officer can decide whether sanction should be granted or

not and sanction is produced vide Exh.723.

In support of this fact, PW.96 - Purshottambhai
Nathabhai, Additional Secretary (SCST Department),
Gujarat Government, has deposed that he received an
application from Investigating Officer Shri G.V. Barot, to
add section 153-A, of I.P.C. against Babubhai Vanabhai,
Rameshbhai Kacharabhai, Babubhai Kanjibhai, Kanubhai
Revabhai, Natubhai Kacharabhai, Ashwinbhai Baldevbhai
and Joitaram Ramabhai. Report was submitted alongwith
Ferist of 200 pages and after going through the statement
of witnesses and after applying mind, a note was prepared
by him and subsequently sent to higher authority i.e. the
Principal Secretary - Shri Balwant Singh, which was
sanctioned on 31.08.2008, and accordingly he has passed
an order on 05.09.2008. During his deposition he has
produced the Letters of requesting to grant sanction to file
charge-sheet against the accused under section 196(1) at
Exh.720 to 723 and copy of Gazette showing that, he is the

competent authority to grant sanction, to add Section 153-
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A of I.P.C. is produced on record at Exh.724.

In the cross-examination of this witness, defence has
tried to bring on record whether the papers were received
by Post or by hand, whether they were inwarded or who had
inwarded but all these points are immaterial as the facts
that, all the papers alongwith the application were received
by the witness on 29.08.2008. In the cross-examination of
this witness, it itself transpires that, after going through all
the papers and after applying his mind he has submitted
his Report to Principle Secretary on 29.08.2008. When we
go through the documents produced vide Exh.720 to 724,
all supports the say of prosecution. Thus, prosecution has
fully satisfied on this point that, after applying mind and
after going through the papers the sanction was granted
and on the strength of the sanction, prosecution has tried
to satisfy the names of persons, mentioned in the
application, and had tried to criminal harmony in the

society.

Thus, with the support of above evidence, it is proved
by the prosecution that, damage to graveyard was caused
and sanction was accordingly sought and granted after

adopting due procedure and applying mind fully and
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Section 153-A of [.P.C. has been added as mentioned in the
application. All documents produced supports this fact.

So far as arrest of accused in the present case is
concerned, prosecution has examined P.W.23 - Patel
Ishvarbhai Gopalbhai has been examined vide Exh.362,
who has deposed that, he was called upon by the Police
Inspector at the Sardarpur Gram Panchayat. Said witness
was called at 13.30 hours in the afternoon. It is the say of
the witness that, there were other panch - Maheshbhai
Jivabhai. It is the say of the witness that, he was called for
preparing panchanama of the physical condition of the
accused. He has not asked the name of the accused and
had marked his signature without asking for any

information.

It is the say of the witness that he has identified the
accused — Ramesh Kanaji and Chaturbhai Vitthalbhai. It is
the say of the witness that, physical identification of the
accused were performed in the presence of the witness and
he has described the clothes worn by the accused and the
panchnama was read over to him and thereby, he had

marked his signature in the panchnama.

The Panchnama of Ramesh Kanaji and Chaturbhai
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Vitthalbhai is produced vide Exh.363 which is as follows:-

- Accused Ramesh Kanaji Patel, Resident of village :

Sardarpur, had worn white shirt and blue colour pant
and no material has been found from the said
accused.

- Another accused Chaturbhai Vitthalbhai Patel,

Resident of village : Sardarpur, had worn white and
blue colour printer Bushirt and Pent of Green Colour.

Nothing was recovered from the accused.

During the cross-examination conducted by the
learned advocate Mr.B.C.Barot, it was admitted by the
witness that, what was the position of the accused, he had
not seen. Further, he has admitted that, he has not gone
through the Panchnama, he has only signed the
Panchnama, he has no knowledge about the cloths of
accused. He has signed the panchnama, only at the
instance of police. P.W.110 - Vaghela Kakusinh Ranjitsinh
has deposed on oath that, he has arrested above accused
on 03.03.2002 and Arrest Panchnama was prepared in the

presence of Panchas.
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P.W.25 - Thakor Jayantiji Varvaji has deposed on oath vide
Exh.365 that, in his presence, Arrest Panchnama of
Ashwinbhai Baldevbhai was executed on 26.06.2002. In
support of his say, he has produced Panchnama vide
Exh.366. From his cross-examination nothing comes out
from which we can discard this Arrest panchnama. P.W.111
- Patel Kantibhai Parshottamdas has deposed on oath that,
he has arrested above accused on 26.06.2002 and Arrest

Panchnama was prepared in the presence of Panchas.

P.W.26 - Goswami Chandrakantgiri Ramgiri and P.W.27 -
Kadia Shamalbhai Gopalbhai have deposed vide Exh.368
and Exh.370 respectively, on oath that, in their presence,
Arrest Panchnama of 13 persons was prepared on
03.09.2008, which is produced vide Exh.369. In their
respective cross-examination they have admitted that, they
have no knowledge about 13 persons, simply they were
sitting in Police Station and panchnama was prepared.
P.W.107 - Chauhan Ramtuji Kanaji has deposed on oath
that, he has arrested above accused on 03.09.2008 and
Arrest Panchnama was prepared in the presence of

Panchas and nothing recovered from said accused.

PW.29 - Patel Naranbhai Manilal and P.W.30 - Patel
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Babubhai Mathurbhai have deposed vide Exh.376 and 387,
respectively, who are the panch of Arrest Panchnama of
accused Rameshbhai Kantilal, Dashrathbhai Ambalal,
Baldevbhai = Ranchhodbhai, @ Madhabhai  Vitthalbhai,
Ramanbhai  Jivanbhai, @ Vishnukumar  Prahladbhai,
Rajeshbhai Punjabhai, Chaturbhai Kanabhai, Sureshbhai
Baldevbhai, Tulsibhai Girdharbhai, Sureshbhai
Ranchhodbhai and Rajeshbhai Karshanbhai, which is
produced at Exh.822. But they have not supported the
facts of Arrest Panchnama. P.W.110 - Vaghela Kakusinh
Ranjitsinh has deposed on oath that, he has arrested above
accused on 08.03.2002 and Arrest Panchnama was

prepared in the presence of Panchas.

P.W.31 - Patel Arvindbhai Becharbhai and P.W.32 - Patel
Babubhai Varvabhai has deposed on oath vide Exh.389
and 391, who are the panch of Arrest Panchnama of
Rameshbhai Ramabhai Govabhai, Ashwinbhai Jagabhai
Vanabhai, Prahladbhai Jagabhai Patel and Parshottambhai
Mohandas Patel, which is produced on record at Exh.829,
But they have not supported the facts of Arrest
Panchnama. PW.110 - Vaghela Kakusinh Ranjitsinh has

deposed on oath that, he has arrested above accused on
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12.03.2002 and Arrest Panchnama was prepared in the

presence of Panchas.

P.W.33 — Thakor Amraji Kodarji has deposed on oath vide
Exh.392 that, on 15.03.2002, he was called by the Police
and his signature was taken by the Police. He is hostile
Panch. He has not supported the Arrest Panchnama of
Ambalal Magandas Kapoor, Kanaiyalal Nathalal and
Rameshbhai Prabhabhai. Said Panchnama is produced on
record at Exh.834. P.W.110 - Vaghela Kakusinh Ranjitsinh
has deposed on oath that, he has arrested above accused
on 15.03.2002 and Arrest Panchnama was prepared in the

presence of Panchas.

P.W.34- Oza Manishkumar Babubhai and PW.J35 -
Chauhan Fulaji Somaji have deposed on oath vide Exh.396
and Exh.399. They have not supported the facts of Arrest
Panchnama of eight accused - Jayantibhai Ambaram,
Jivanbhai Dhwarkadas, Dahyabhai Kacharabhai,
Aashutosh Murlidhar Marwadi, Rameshbhai Ganeshbhai
Prajapati, Mathurbhai Trikambhai Patel, Kanubhai
Joitaram Patel and Rameshbhai Baldevbhai Patel. Said

Panchnama is produced on record at Exh.778. P.W.109 -
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Baranda Rohitkumar Dhuljibhai has deposed on oath that,
he has arrested above accused on 11.06.2002 and Arrest
Panchnama was prepared in the presence of Panchas. And

he has not recovered anything from said accused persons.

Particulars of the Arrest panchnama Exh.822 is as

follows:-

Exh.822- Complainant - Shaikh Ibrahimmiya Rasulmiya

has lodged the complaint against 12 accused.

Said panchnama is regarding the deadly weapons recovered
from the accused. The first accused is Rameshbhai

Kantibhai Patel, aged about 24 years, Resident of village :
Sardarpur, Taluka : Vijapur having white hair. He had worn
red shirt and black pant. No any injury marks have been
found over his body. He had deadly weapon such as
Dhariya affixed to wooden sticks in length of 25 inches
including the iron part measuring 10.5 inches with width
measuring 2.5 inches alongwith sharp edge on front side

having monetary value of Rs.5/-.

The second accused is Dashrathbhai Ambalal Patel Age
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about 26 Years, Resident of village : Sardarpur, Taluka :
Vijapur. He had worn shirt in the shade of white and blue,
and gray pant. He had worn leather chappals in his feet. No
any injury marks have been found over his body. He had
deadly weapon such as Dhariya affixed to iron pipe in
length of 24 inches and the iron part measuring 9.5 inches
with width measuring 2 inch alongwith sharp edge on front

side having monetary value of Rs.5/-.

The third accused is Baldevbhai Ranchhodbhai Patel, Age
about 40 years, Resident of village : Sardarpur, Taluka :
Vijapur. He had worn shirt in the shade of brown and blue
colour pant. No any injury marks have been found over his
body. He had deadly weapon such as rusted sword with its
hilt comprising of iron which is in the broken form. The
sword is sharp and pointed with length measuring 28
inches and width 1.25 inches. The length of the hilt is 6
inch and there was no writing upon it, having monetary

value of Rs.5/-.

The fourth accused is Rajeshkumar Karsanbhai Patel, Age
about 22, resident of village : Sardarpur, Taluka : Vijapur.

He had worn white full sleeve shirt and gray pant. No any
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injury marks have been found over his body. He had deadly
weapon such as iron pipe in length measuring 33 inches.
There were no any blood stains on the iron pipe having

monetary value of 0.50 Paisa.

The fifth accused is Madhabhai Vitthalbhai Patel, Age
about 33 Years, Resident of village : Sardarpur, Taluka :
Vijapur. He had worn shirt in the shade of red, white and
black and shade of green (Mahendi) pant. No any injury
marks have been found over his body. He had deadly
weapon such as pipe in length of 26 inches. There were no

blood stains on the pipe having monetary value of Rs.1/-.

The sixth accused is Ramanbhai Jeevanlal Patel, Age
about 29 Years, Resident of village : Sardarpur, Taluka :
Vijapur. He had worn shirt of cream colour shade and
brown pant. No any injury marks have been found over
his body. He had deadly weapon such as Dhariya at the
time of offence but the same was affixed to an iron pipe in
length measuring 35 inches and the iron part measuring 8
inches with width measuring 1.5 inches alongwith sharp
edge on front side. No blood stains were found on the said

iron pipe and its monetary value is Rs.5/-.
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The seventh accused is Vishnukumar Prahaladbhai Patel,
Age about 23 Years, Resident of village : Sardarpur,
Taluka : Vijapur. He had worn shirt in the shade of brow
and Dblue colour and slate colour pant. He had worn
chappals in his feet. No any injury marks have been found
over his body. He had deadly weapon such as Dhariya
affixed to iron pipe in length of 29 inches and the iron part
measuring 6.5 inches with width measuring 1.5 inches
alongwith sharp edge on front side having monetary value

of Rs.2/-.

The eighth accused is Rajeshkumar Punjabhai Patel, Age
28 Years, resident of village: Sardarpur, Taluka: Vijapur. He
had worn shirt in the shade of brown and white colour, and
blue jeans. There were slippers in his feet. No any injury
marks have been found over his body. He had deadly
weapon such as stick in length measuring 59 inches. There
were no blood stains on the stick and its monetary value is

Rs.1/-.

The Nineth accused is Chaturbhai Kanabhai Patel, Age

about 31 Years, resident of village: Sardarpur, Taluka :
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Vijapur. He had worn white blue shirt and blue pant. He
had worn chappals in his feet. No any injury marks have
been found over his body. He had deadly weapon such as
iron pipe in length of 38 inches. There were no blood stains

on the iron pipe and its monetary value is Rs.50 Paisa.

The tenth accused is Sureshbhai Baldevbhai Patel, Age
about 20 years, resident of village : Sardarpur, Taluka :
Vijapur. He had worn shirt in the shade of white and shade
of brown pant. No any injury marks have been found over
his body. He had deadly weapon such as stick in length of
59 inches. There were no blood stains on the stick and its

monetary value is Rs.1/-.

The eleventh accused is Tulsibhai Girdharbhai, Age about
34 years, Resident of village : Sardarpur, Taluka : Vijapur.
He had worn shirt in shade of ash colour with half sleeves
and slate colour pant. No any injury marks have been

found over his body.

The Twelfth accused is Sureshbhai Ranchhodbhai Patel,
Age about 22 years, resident of village : Sardarpur, Taluka :

Vijapur. He had worn white shirt and brown shade pant.
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No any injury marks have been found over his body.

The panch witnesses have signed the panchnama after
verifying and understanding the contents written in the
panchnama. Said panchnama is signed by Patel
Narayanbhai Manilal and Babubhai Mathurdas Patel on
08.03.2002 between 11.15 to 13.15 hours.

Particulars of the Arrest panchnama Exh.829 are as
follows:-
Exh.829- Complainant - Shaikh Ibrahimmiya Rasulmiya

has lodged the complaint against 4 accused.

The said panchnama is regarding the deadly weapons
recovered from the accused. The first accused is
Rameshbhai Ramabhai Govabhai Patel, Age about 36
years, Resident of village : Sardarpur, Taluka : Vijapur. He
had worn full sleeve black lining shirt and shade of brown
pant. No any injury marks have been found over his body.
He had deadly weapon such as Dhariya affixed to iron pipe
in length of 2 Ft. and one inch including the iron part

measuring 9.25 inches. There were no any blood stains on
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the said Dhariya having monetary value of Rs.5/-.

The second accused is Ashwinkumar Jagabhai Vanabhai,
Age about 21 Years, Resident of village : Sardarpur, Taluka :
Vijapur. He had worn light yellow colour shirt and black

pant. No any injury marks have been found over his body.

The third accused is Prahaladbhai Jagabhai, Age about 23
Years, Resident of village : Sardarpur, Taluka : Vijapur. He
had worn Marun colour full sleeve shirt and black pant. No
any injury marks have been found over his body.

The fourth accused is Parshottambhai Mohandas Patel,
Age about 45 Years, Resident of village : Sardarpur,
Taluka : Vijapur. He had worn white black shirt and light
green pant. No any injury marks have been found over his
body.

No any articles were recovered from the accused. The panch
witnesses have signed the panchnama after verifying and
understanding the contents written in the panchnama.
Said panchnama is signed by Patel Arvindbhai Becharbhai
and Patel Babubhai Varvabhai on 12.03.2002 between

13.00 to 14.30 hours.
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Particulars of the Arrest panchnama Exh.834 are as
follows:-
Exh.834- The said panchnama is regarding the deadly

weapons recovered from the 3 accused.

The first accused is Ambalal Maganbhai Patel (Kapoor),
Resident of village : Sardarpur, Taluka : Vijapur. He had
worn black and white shirt with brown pant. No any injury
marks have been found over his body. He had deadly
weapon such as Dhariya affixed to iron pipe in length of 2
feet and 1.5 inches including the iron part measuring 9
inches with width 5.2 inches. There were no identification
marks on the dhariya having monetary value of Rs.5/-.

The second accused is Kalabhai @ Kanaiyabhai Nathalal,
Resident of village : Sardarpur, Taluka : Vijapur presently
residing at Ghatlodiya, Ahmedabad. He had worn sky blue
colour shirt with violet colour pant. No any injury marks
have been found over his body and clothes. He had deadly
weapon such as stick in length of 11.5 inches. There were
no identification marks on the stick having monetary value

of Rs.1/-.

The third accused is Rameshbhai Prabhabhai Gopalbhali,
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Resident of village : Sardarpur, Taluka : Vijapur. He had
worn white and gray colour shirt with black pant. No any
injury and identification marks have been found over his
body and clothes. The accused has produced the Dhariya
at his own will which was affixed to iron pipe in length of 2
feet and one inch including iron part measuring 10 inches
and width 2 inches. There were no identification marks on

the stick having monetary value of Rs.5/-.

The panch witnesses have signed the panchnama after
verifying and understanding the contents written in the
panchnama. Said panchnama is signed by Babubhai
Sankalchand Panchal and Thakor Amraji Kodarji on
15.03.2002 between 17.00 to 18.15 hours.

Particulars of Panchnama produced vide Exh.814 are
as under :-
Present panchnama is in respect of arrest of 25 accused
namely Patel Karshanbhai Tribhovanbhai, Lakhvara
Narayanlal Shitalmal, Patel Jayantibhai Mangalbhai, Patel
Amratbhai Somabhai, Prajapati Babubhai Lavjibhai,
Prajapati Rajeshkumar Amrutbhai, Patel Bhaveshkumar
Kanubhai, Patel Jayantibhai Jivanbhai, Patel Jagabhai

Davabhai, Patel Prahladbhai Somabhai, Prajapati



11 226 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

Bharatbhai Rameshbhai, Patel Kacharabhai Tribhovandas,
Patel  Jayantibhai = Baldevbhai, Patel = Mangalbhai
Mathurbhai, Prajapati Gordhanbhai Revabhai, Patel
Bhikhabhai Joitabhai, Prajapati Rohitkumar Ramanbhai,
Prajapati Ravikumar Amratbhai, Patel Babubhai Kantibhai,
Patel Dineshkumar Baldevbhai, Patel Vishnubhai
Gopalbhai, Patel Kanubhai Karshanbhai, Prajapati
Dahyabhai Varvabhai, Patel Raghubhai Revabhai and Patel
Mathurbhai Ramabhai. No blood stains on the cloths and
no any injury mark are found on the body and nothing
recovered from any of the accused during the Panchnama.
Panchnama was prepared on 04.03.2002 during 15.15

hours to 17.15 hours.

Particulars of Panchnama produced vide Exh.778 are
as under :-
Present panchnama is in respect of arrest of 8 accused
namely Patel Jivanbhai Dhwarkadas, Patel Jayantibhai
Ambalal, Patel Kanubhai Joitaram, Prajapati Ramanbhai
Ganeshbhai, Marvadi Aashutosh alias Pavankumar
Murlidhar, Patel = Dahyabhai Kacharabhai, Patel
Rameshbhai Baldevbhai and Patel Mathurbhai Trikamdas.

Patel Jayantibhai Ambalal has produced one Lathi of 5 Ft.



11227 1/ Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

having 7 knotty parts and there was no injury mark on his
body and there was no blood stains on his cloths. Patel
Jivanbhai Dhwarkadas has produced one iron pipe of 2 Ft.
- 12 Cms. and there was no injury or burns mark on his
body and there was no blood stains on his cloths. Patel
Dahyabhai Kacharabhai has not produced anything and
there was no injury or burns mark on his body and there
was no blood stains on his cloths. Marvadi Aashutosh
alias Pavankumar Murlidhar has also not produced
anything and there was no injury or burns mark on his
body and there was no blood stains on his cloths. Nothing
recovered from Prajapati Ramanbhai Ganeshbhai and there
was no injury or burns mark on his body and there was no
blood stains on his cloths. Nothing recovered from Patel
Mathurbhai Trikambhai and there was no injury or burns
mark on his body and there was no blood stains on his
cloths. Nothing recovered from Patel Kanubhai Joitaram
and there was no injury or burns mark on his body and
there was no blood stains on his cloths. Nothing recovered
from Patel Rameshbhai Baldevbhai and there was no injury
or burns mark on his body and there was no blood stains
on his cloths. The Panchnama was prepared during 17.00

to 18.30 hours on 11.06.2002.
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Particulars of Panchnama produced vide Exh.971 are
as under :-
Present panchnama is in respect of arrest of 8 accused
namely Patel Babubhai Vanabhai, Patel Rameshbhai
Kacharabhai, Patel Babubhai Kanjibhai, Patel Kanubhai
Revabhai, Patel Natvarbhai Kacharabhai, Patel (Nagar)
Ashvinbhai Baldevbhai, Patel Dahyabhai Vanabhai and
Patel Joitaram Ramabhai. Nothing recovered from any of
the accused and there was no injury or burns mark on
their body and there was no blood stains on their cloths.
Panchnama was drawn during 15.00 to 16.00 hours on

26.05.2008.

Particulars of Panchnama produced vide Exh.369 are

as under :-

Present panchnama is in respect of arrest of 13 accused
namely Patel Kantibhai Prabhudas, Patel Laxmanbhai
Dhulabhai, Patel Mahesh Jivanbhai, Patel Mathurdas
Dhwarkadas (Davabhai) (Doctor), Prajapati Prahladbhai
Varvabhai, Patel Jagabhai Jivanbhai, Patel Upendra

Manilal, Patel Sanjay Ambalal, Patel Kalabhai Bhikhabhai,
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Patel Govindbhai Mohanbhai, Patel Babubhai Gokaldas,
Patel Ramesh Tribhovandas and Patel Arvindbhai
Kashiram. Nothing recovered from any of the accused and
there was no injury or burns mark on their body and there
was no blood stains on their cloths. Panchnama was drawn

during 16.00 to 17.00 hours on 03.09.2008.

Particulars of Panchnama produced vide Exh.366 are

as under :-

Present panchnama is in respect of arrest of 1 accused
namely Patel Ashvinbhai Baldevbhai Joitabhai. Nothing
recovered from the accused and there was no injury or
burns mark on their body and there was no blood stains on
their cloths and no smell of kerosene from his cloths.
Panchnama was drawn during 10.30 to 11.15 hours on

26.06.2002.

P.W.112 - Gautamkumar Vishnubhai Barot has
deposed that on 22.08.2008, 8 accused were sent to
Judicial Custody and they were Charge-sheeted and on
03.09.2008, 13 accused were arrested by P.S.I. Chauhan.
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They were handed over to this witness on 04.09.2008. He
received a fax message in this regard which is produced
vide Exh.907 and 13 accused handed over to this witness
which is produced vide Exh.908. They were remanded to
police custody for the period of 7 days and thereafter, they
were sent to judicial custody. He has deposed that on
24.08.2008, 12 accused were Charge-sheeted after receiving

sanction.

Before appreciating the evidence of the prosecution, it is
desirable to look into the citations as well as arguments
advanced by learned Spl. Prosecutor Shri Shah as well as
written arguments furnished on behalf of the original
complainant. In support of case of prosecution Shri Shah

has relied upon following citations :-

In the case of AIR 2009 SUPREME COURT 2163,

SATBIR SINGH & ORS. v. STATE OF U.P., the Hon'ble

Supreme Court of India has held that, presence of injured

eye-witnesses at place of occurrence cannot be doubted.

In the case of 2004 (2) G.L.H. 651 MANI PAL

AND ANOTHER v. STATE OF HARYANA & ORS. The
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Hon'ble Supreme Court of India has observed that, in a
case of related witness - courts are required to critically
analysis his evidence with caution - because he is related or
his conduct somewhat unnatural, does not affect credibility.
It is further held that, Every person cannot act or react in a
particular or very same way and it would depend upon the
mental set-up of the person concerned and the extent and
nature of fear generated and consequently on the spot his
reaction in a particular way has to be viewed on the totality
of all such circumstances. It is further held that, Eye
witness is related - if his evidence found to be truthful and
credible - opinion of doctor regarding fire arm injury -
opinion contradictory with the eye witnesses' account -
opinion of doctor cannot have binding force - doctor's
evidence cannot wipe out evidence of eye witness. It is
further held that, the paramount consideration of the court

is to ensure that miscarriage of justice is prevented.

In the case of 2002(1) G.L.H. PAGE 684,

ALLARAKHAN K. MANSURI v. STATE OF GUJARAT the

Hon'ble Supreme Court of India has observed that,

Contractions in the evidence of witness pointed out by
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Trial Court being minor did not undermine prosecution

case.

In the case of 2003 (1) G.L.H. PAGE 699, STATE OF

GUJARAT v. RAGHU @ RAGHAVBHAI VASHRAMBHAI &

OTHERS, the Hon'ble Supreme Court of India has held

that, past history of the witnesses no ground to discard his
evidence - evidence of friends or relatives cannot be
discarded on the ground that they are interested witnesses
- minor contradictions and insignificant discrepancy in
evidence, sometime gives guarantee of the truth. It is
further held that, principle of falsus in no falsus in
omnibus (false in one thing false in everything ), do not
apply. It is further held that, Appreciation of evidences -
Evidence of hostile witness cannot be discarded ipso facto -
can be used for corroboration if found reliable and truthful.
It is further held that, interest of victim of crime ought not
be ignored - compensation should be given - suggestions

made to improve criminal justice system.

In the case of AIR 1997 SUPREME COURT 1654,

STATE OF U.P. v. DAN SINGH AND OTHERS, the Hon'ble

Supreme Court of India has held that, the villagers

assaulted the marriage party with sticks and stones. Six
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members of marriage party were burnt five of them having
been locked inside house of only Schedule Caste resident of
village whose house was also burnt. Eight others were
pursued and then mercilessly beaten and were killed.
Evidence of injured eyewitness, a Scheduled Caste whose
house was burnt by villagers, cannot be rejected on ground
that he had not named assailants to Investigation Officer.
Testimony of other eye-witness, a teacher in school cannot
also be rejected merely because he had not mentioned
names of persons who had set on fire the house in FIR.
Their testimony fully corroborated by other eye-witness. It
is further held that, testimony of eye witnesses cannot be
rejected only because of some inconsequential
contradiction or exaggeration. It is further held that, when
people Kkilled during a riot, there may be a possibility at the
incident being exaggerated or some innocent persons being
named as being part of assailant party. This may happen
wittingly or unwittingly. But just because there may be
some inconsequential contradictions as exaggeration in
testimony of the eye-witnesses that should not be a ground
to reject their evidence in its entirely in the cases of rioting
where there are a large number assailants and number of

witnesses, it is but natural that the testimony of witnesses
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may not be identical. What has to be seen is whether basic
features of the occurrence have been similarly viewed and/
or described by the witnesses in a manner which tallies
with the outcome of the riot.

In the case of AIR 1956 SUPREME COURT PAGE

181, BALADIN AND OTHERS v. STATE OF U.P., the

Hon'ble Supreme Court of India has held that, the
statements made before Police during investigation are not
substantive evidence. It can be viewed only for
contradiction and corroboration purpose and those
statements can be viewed with the fact that, earlier
statement of witnesses as recorded by the police is tainted
record and has not as great value as otherwise would have
in weighing all the material on record as against each

individual accused.

In the case of AIR 1981 SUPREMECOURT PAGE

697, STATE OF PUNJAB v. WASSAN SINGH, the Hon'ble

Supreme Court of India has held that, mere fact that the
witnesses succeeded in escaping unhurt or that there are
discrepancies in statements is no ground for holding that
they were not eye witnesses. Further it is observed in it

that, where the witnesses were examined at the trial 17
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months after the incident such discrepancies in regard to
collateral or subsidiary facts or matters of detail occur even
in the statements of truthful witnesses, particularly when
they are examined to depose to events which happened
long before their examination. Such discrepancies are

hardly a ground to reject the evidence of the witnesses.

Further it is observed in the cited ruling that,
Relative or interested witnesses — There antecedents or
mere interestedness is not a valid ground to reject their

evidence.

In the case of AIR 1986 SUPREME COURT 1769,

STATE OF U.P. v. BRAHMA DAS, the Hon'ble Supreme

Court of India has held that, evidence of eye witness and
other witnesses if found to be trust-worthy. Conviction can

be based on it.

In the case of AIR 1993 SUPREME COURT PAGE

1544, PARESH KALYANDAS BHAVSAR v. SADIQ

YAKUBBHAI JAMADAR AND OTHERS, the Hon'ble

Supreme Court of India has held that, when eye-witness

injured in the occurrence his presence at scene cannot be
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doubted. Further it is observed in the cited ruling that,
delay in examining the injured witness who have suffered
serious injuries would not effect their evidence if the
evidence is found cogent, convincing and truthful. Further
it is observed in the cited ruling that, statement of eye-
witnesses that kerosene was poured over deceased and
they were burnt alive but the panch witnesses or medical
witness not saying that dead bodies smelled of kerosene.
However, medical evidence stating that, death of deceased
was because of burns. Complaint lodged of the occurrence
also speaking burning by kerosene. It was held that, it
could not be said that there is an infirmity in the evidence
of eye-witnesses. It is further held that, Examination of
witnesses - delay - witnesses, victims who have suffered
serious injuries - their evidence found to be clear, cogent
convicting and truthful - delay in their examination by

police would not affect their evidence.

In the case of AIR 2002 SUPREME COURT 1051,

ALLARAKHA K. MANSURI v. STATE OF GUJARAT, the

Hon'ble Supreme Court of India has held that, defective
investigation by itself cannot be a ground for acquitting

accused.
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In the case of 2002(1) G.L.H. PAGE 176, VINUGIRI

MOTIGIRI v. STATE OF GUJARAT, the Hon'ble High

Court of Gujarat has observed in the cited ruling that,
every person who witnesses a murder reacts in his own way
different than others. Further it is held that, minor in
consistency with reference to possibilities suggested to the
medical expert - where the evidence and trustworthy,
medical opinion pointing to alternative possibilities cannot
be accepted as conclusive - the opinion of doctor as to how
an injury was caused cannot overrule unimpeachable
testimony of eye witnesses - on facts, held that the account
given by eye witnesses is inherently consistent and
probable. Further it is observed in the cited ruling that,
though witnesses have turned hostile, even without the
discovery panchnamas, the evidence found on record is

reliable to connect all the accused with the crime.

In the case of 2004(1) G.L.R. PAGE 592, KOLI BOPA

PREMJI v. STATE OF GUJARAT, the Hon'ble High Court

of Gujarat has observed in the cited ruling that, facts
touching motive of crime not dispute. It was held that,
omissions and contradictions pertaining to motive would be

of little significance in such a case. Further it is observed
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in the ruling that, unreal assumptions about human
conduct and sophisticated approaches cannot be applied
when appreciating evidence of witness from rustic
background - Similarly, there is no hard and fast rule with
regard to reaction of persons when confronted with a crime
scene. It is further held by the Hon'ble High Court of
Gujarat that, a witness cannot be expected to possess
photographic memory and to recall the details of an
incident. It is not as if a video tape is replayed on the
mental screen. It so happens that a witness is overtaken by
events. The witness could not have anticipated the
occurrence which so often has an element of surprise. The
mental facilities, therefore, cannot be expected to be
attuned to absorb the details. There cannot be any such
pattern or uniform rule of human reactions and to discard
a peace of evidence on the ground of his reaction not falling
within a set pattern, is unproductive and a pendantic

exercise.

In the case of 2007(1) G.L.H. 325, DHIRUBHAI

BABUBHAI CHAUHAN v. STATE OF GUJARAT, the

Hon'ble High Court of Gujarat has observed in the cited

ruling that, Evidence of injured eye witnesses who are



/1 239 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

relatives supports prosecution case - testimony of a witness
inspiring confidence cannot be discarded on the ground of
he being related or interested witness - on facts held that it
was a preplanned incident and intention was to kill the
deceased. Further it is observed that, delay of 4/5 hours in
lodging the F.I.R. was not found fatal in view of the nature

of the incident.

In the case of 1994 CRI.L.J. PAGE 1103,

NAVGANBHAI SOMABHAI AND OTHERS v. STATE OF

GUJARAT, the Hon'ble Supreme Court of India has
observed in the cited ruling that, accused umbering about
13, 14 and variously armed - Deceased and injured
witnesses taking shelter in a house - Accused making big
hole in roof of house and attacking victims - Witnesses not
in position because of injuries on them to give consistent
and detailed account - They making improvements - No
ground to acquit accused. It is further held that, where a
large number of accused as many as 13 or 14 variously
armed went to the house where the deceased as well as
eye-witnesses had taken shelter and climbed the roof of the
house and made a big hole in the roof and then attacked

the deceased and the eye-witness, even if the eye-witnesses
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had improved and had not given consistent version
regarding the part played by each of the accused, that by
itself will not be a ground to acquit the accused when,
having regard to the number of injuries on them, it would
have been impossible for the witnesses to give a detailed
account and all the accused continued to be members of
the unlawful assembly. In a case of the aforesaid nature,
section 149, I.P.C. was applicable and what the Court has
to see is whether the assailants formed into unlawful
assembly and shared the common object either by
participation or by being present as members of unlawful
assembly knowing that such common object would be to

cause grievous hurt.

In the case of AIR 2002 SUPREME COURT PAGE

1965, KRISHNA MOCHI AND OTHERS v. STATE OF

BIHAR, the Hon'ble Supreme Court of India has observed
in the cited ruling that, participation of accused in incident
proved by unimpeachable ocular evidence - Recovery of no
incriminating material from accused - Cannot alone be
ground for their acquittal. Further it is observed in the
cited ruling that, occurrence took place in the night but the

night of occurrence was not dark, there was sufficient light
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coming due to fire set by accused in houses of villagers and
heaps of straw - Identification of accused by witnesses -
Cannot be doubted. Further it is observed in the cited
ruling that, evidence showing that accused persons
arriving at village of occurrence, then entering houses by
breaking open doors, forcibly taking inmates of houses
after tying their hands to particular place and massacring
them by slitting their throats - All such acts done pursuant
to conspiracy hatched up by them to eliminate members of
particular community in village - Merely because some
accused are not said to have assaulted either any of the
deceased or injured persons, it cannot be inferred that they
had no complicity with the crime - Moreso, when according
to the evidence those accused were also armed with deadly
weapons, like firearms, bombs, etc., but did not use the
same. Further it is observed in the cited ruling that,
appreciation of evidence - Evidence of witness - Deficient
regarding some accused - But sufficient to prove guilt of
other - Conviction can be based on it - Falsus in uno falsus
in omnibus - Has no application in India. Even if major
portion of evidence is found to be deficient, in case residue
is sufficient to prove guilt of an accused, notwithstanding

acquittal of number of other co-accused persons, his
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conviction can be maintained. It is the duty of Court to
separate grain from chaff. Where chaff can be separated
from grain, it would be open to the Court to convict an
accused notwithstanding the fact that evidence has been
found to be deficient to prove guilt of other accused
persons. Falsity of particular material witness or material
particular would not ruin it from the beginning to end. The
maxim "falsus in uno falsus in omnibus" has no application
in India and the witnesses cannot be branded as liar. All
that the maxim amounts to, is that in such cases testimony
may be disregarded, and not that it must be disregarded.
The doctrine merely involves the question of weight of
evidence which a Court may apply in a given set of
circumstances, but it is not what may be called 'a
mandatory rule of evidence'. The doctrine is a dangerous
one specially in India for if a whole body of the testimony
were to be rejected, because witness was evidently speaking
an untruth in some aspect, it is to be feared that
administration of criminal justice would come to a dead-
shop. Further it is observed in the cited ruling that, normal
discrepancies in evidence are those which are due to
normal errors of observation, normal errors of memory due

to lapse of time, due to mental disposition such as shock
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and horror at the time of occurrence and those are always
there however honest and truthful a witness may be.
Material discrepancies are those which are not normal, and
not expected of a normal person. Courts have to label the
category to which a discrepancy may be categorized. While
normal discrepancies do not corrode the credibility of a

party's case, material discrepancies do so.

Learned advocate Mr.Y.B.Shaikh, appearing on behalf of
original complainant has submitted written arguments vide
Exh.1042. 1 have gone through the whole arguments and
those arguments are in respect of appreciation of witnesses
against the accused persons, which requires to be decided
at the time of appreciation of evidence of witnesses. Further
learned advocate Shri Shaikh has adopted the arguments
of learned Public Prosecutor Shri Shah in respect of scene
of offence, recovery panchnama, medical evidence, F.S.L.
Reports, Videography and Photography of scene of offence
and Post-Mortem Reports and has sought compensation
under section 357 of Cr.P.C. and has argued that, the
accused side has tried to discredit the witnesses by
attacking the natural deposition of the witnesses and there

is no reason to disbelieve the evidence of witnesses and
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relying upon the citations produced by him, he has
submitted that, the evidence of the witnesses is
trustworthy, reliable and the prosecution has proved the
case against accused, witnesses are illiterate, poor persons
and considering the social, economical, geographical
condition of the witnesses evidence is required to be
appreciated accordingly and accused should be convicted
for such a heinous crime. In support of their case, has

relied upon the following citations :-

In the case of (1995) 4 SUPREME COURT CASES

392, RANBIR YADAV v. STATE OF BIHAR, citation of

Shivaji Sahabrao Babade v. State of Maharashtra, 1972 SCC
PAGE 801 is referred, in which it has been observed by the
Hon'ble Supreme Court of India that, the scene of murder
is rural, the witnesses to the case are rustics and so their
behavioural pattern and perceptive habits have to be judged
as such. The too sophisticated approaches familiar in
courts based on unreal assumptions about human conduct
cannot obviously be applied to those given to the lethargic
ways of our villages. When scanning the evidence of the
various witnesses we have to inform ourselves that

variances on the f{ringes, discrepancies in details,
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contradictions in narrations and embellishments in
inessential parts cannot militate against the veracity of the
core of the testimony provided there is the impress of truth
and conformity to probability in the substantial fabric of

testimony delivered.

In the cited ruling Bajwa v. State of U.P., 1973 SCC
PAGE 725 is referred in which it has been observed that,
the evidence through which we have been taken by the
learned counsel at the bar has been examined by us with
care and anxiety because in cases like the present where
there are party factions, as often observed in authoritative
decisions there is a tendency to include the innocent with
the guilty and it is extremely difficult for the court to guard
against such a danger. The only real safeguard against the
risk of condemning the innocent with the guilty lies in
insisting on acceptable evidence which in some measure
implicates such accused and satisfies the conscience of the
court (see Kashmira Singh Vs. State of M.P. and Bhaban
Sahu v. King) In the case in hand, no doubt the prosecution
witnesses claiming to have seen the occurrence have named
all the appellants and the approver has even named those

acquitted by the High Court, but in our view it would be
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safe only to convict those who are stated to have taken
active part and about whose identity there can be no

reasonable doubt.

In the case of AIR 1999 SUPREME COURT 382,

KISHORI v. STATE OF DELHI the Hon'ble Supreme Court

of India that, Accused persons members of mob alleged to
have attacked and killed three persons — No discrepancy in
testimony of eye witness about the death of the deceased
and in identifying presence of accused persons in mob.
Details as to role attributed to several persons in mob or
narration as to succession of events taking place not
relevant — Guilt of accused persons as members of mob

established — Conviction was found proper.

In the case of AIR 2004 SUPREME COURT 4570,

DANI SINGH AND OTHERS v. STATE OF BIHAR, the

Hon'ble Supreme Court of India has observed in the cited
ruling that, Witness related or friendly with deceased
evidence of, cannot be discarded on that ground. Court is
required to carefully scrutinize evidence and find out if

there is scope for taking view about false implication.
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In the case of (1994) 4 SUPREME COURT CASES

397, KAKI RAMESH AND OTHERS v. STATE OF A.P.,

the Hon'ble Supreme Court of India has observed in the
cited ruling that, it is well established rule that
exaggeration, embellishments and inconsistencies on the
fringe do not make the witnesses unreliable. It is further
held that, Criminal Trial - Motive - Parties belonging to
different factions in the village - Held, that might have

provided motive for the crime instead of false implications.

It is argued by Shri Shah and it is submitted by Shri
Shaikh, appearing on behalf of the original complainant
that, in the present sessions case, Hon'ble Supreme Court

of India has directed in Writ Petition (Cri.) No.109 of 2003,
(NATIONAL HUMAN RIGHTS COMMISSION v. STATE OF
GUJARAT AND OTHERS, REPORTED IN (2009) 3

SUPREME COURT CASES (CRI.) 44) for further
investigation and inquiry by forming S.I.T. and as per the
directions of the Hon'ble Supreme Court of India, S.I.T.
(Special Investigation Team) is formed and S.I.T. has
investigated and inquired into the matter accordingly. In
such circumstances, contradictions and omission in the

deposition and statement of witnesses, have got no value. In
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major portion of cross-examination of the witnesses,
contradictions and omissions are asked. The investigation
which was done earlier is not washed out. The investigation,
which is done by S.I.T. is not fresh investigation, it is an
additional investigation. The statements which were
recorded earlier are to be considered on record and
additional statements recorded by S.I.T. to be considered as

continuous statements.

It is argued by Shri Shah that, here there is a case of
attack by unlawful assembly, in which witnesses have
sustained injuries in the course of occurrence and
therefore, there cannot be doubt about their presence at
the spot of incident. Injured witnesses would not spare real
assaults and falsely involved innocent persons.
Further, it is argued by Shri Shah that, here no doubt eye-
witnesses have improved and have not given consistent
version regarding part played by each of the accused but
that by itself will not be a ground to acquit the accused
when having regard to the number of burns injuries on
them. It would have been impossible for the witnesses to
give detailed account and all the accused continued to be
members of unlawful assembly. In such a circumstance the

court has to see whether assailants formed the unlawful
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assembly and shared the common object either by
participation or by being present as members of unlawful
assembly. Knowing that such common object would cause
grievous hurt. Further, it is argued by him that here it is a
case of mass killing. Prosecution has proved that, accused
were members of unlawful assembly which have caused
common object of murder, loot and burning properties. In
that circumstances proof of specific overt act in such a
situation is not necessary. Further, it is submitted by him
that, accused were among writers having common object of
killing persons of particular community and looting and
burning of their properties. Minor discrepancies and
contradictions in the testimonies of the witnesses would not
amount fatal to the case of prosecution. In a circumstances
when a witnesses coming before the court after a span of
eight years. Further, it is submitted that, prosecution has
proved participation of accused in occurrence by oral
evidence of the witnesses. In the circumstances, recovery of
no incriminating material from accused cannot alone be a
ground of acquittal. Further, it is submitted by Shri Shah
that, there is evidence showing that, accused came in the
form of mob and burned the houses of Shaikh Maholla and

tried to break the door of Mahemudmiya's house and by
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pouring kerosene and petrol, mob burnt the house and the
result is burning of witnesses as well as 33 persons died
due to burns injuries. In that circumstances, if witnesses
are not saying about overt act of some of the accused, it
cannot be inferred that, they had no complicity with the
crime. Further, it is submitted by Shri Shah that, if major
portion of evidence is found to be deficient in case of
residue is sufficient to prove guilt of an accused. It is the
duty of the court to separate grain and chaff. In that
circumstances, it is open for the court to convict the
accused considering the fact that, evidence has been found
to be deficient to prove guilt of other accused persons. The
doctrine “falsus in uno falsus in omnibus” has no
application in criminal trial. So far as the normal
discrepancies and material discrepancies, normal
discrepancies in evidence are those which are due to
normal errors of observations due to lapse of time, due to
mental disposition at the time of occurrence, while material
discrepancies are those which are not normal and not
expected of a normal person. Here, the discrepancies which
are in a normal nature are required to be ignored, there is

no material discrepancies in the evidence of the witnesses.



/1 251 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

Further, it is submitted by Shri Shah that, here in this
case accused and witnesses belong to the same village and
witnesses are residing in Shaikh Maholla and are known to
each other very well. In that circumstances if the witnesses
are identifying the accused in the court for the first time, it
is admissible in evidence, failure to make identification
parade does not make the evidence of identification in the
court as failure. Further, it is submitted by Shri Shah that,
every witness reacts in his own way different from others.
Further, if there is any conflict between oral version of the
witness, evidence of eye-witness if found credible and
trustworthy, opinion of Medical Officer, pointing to alternate
possibilities cannot be accepted as conclusive. Further,
case of discovery of weapon, Panch witnesses turned
hostile. In that circumstances if the Police Officer gives
evidence in court that a certain article was recovered by
him on the strength of the statement made by the version
to be correct if it is not otherwise shown unreliable. Even
without the discovery panchnama the evidence on record
found reliable to connect all the accused with the crime, a
person can be convicted. Further, it is submitted by Shri
Shah that, here the injured eye-witness are the real

relatives of the deceased and they are supporting the
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prosecution case. Testimonies of the witnesses are inspiring
confidence and therefore, their testimonies cannot be
discarded on the ground that, they are related or interested
witnesses. Further, it is submitted by Shri Shah that, the
fact that, eye-witness succeeded in escaping on hurt there
is no reason to discard the testimony of the eye-witness on
that count. Here in the present case witnesses have stated
that, accused were the members of unlawful assembly,
having common object of committing riots and were armed
with stones, barrels of kerosene and petrol etc. therefore, it
can be inferred that, they were having common object.
Further, it is submitted by Shri Shah that, no doubt earlier
there were some defects in investigation but defective
investigation cannot be a ground for acquittal. Further,
simply because of injured witnesses are the relative
witnesses of the deceased, their version cannot be
discarded on that count as their deposition are found
reliable and trustworthy and well supported with the

Medical evidence.

Further, it is submitted by Shri Shah that, mere
interestedness is not a ground to reject the evidence of eye-

witness, particularly those who were injured. Their
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presence during the occurrence cannot be doubted.
Secondly injured witnesses would be the last persons to live
out the real culprits and implicate other falsely. Further, it
is submitted by Shri Shah that, in a case of communal
riots if there is delay in examining the witnesses by the
police, here the victims have suffered serious injuries and
they were having no shelter and under such a grave and
tense atmosphere if there is delay in recording the
statement by the police, it would not effect their evidence as
the evidence of the witnesses is clear, cogent and
convincing and truthful. Medical evidence is supporting the
version of the witnesses that, deceased died due to burns.
Further, it is submitted by Shri Shah that, there is no rule
of evidence that, no conviction can be based unless a
certain minimum number of witnesses have identified a
particular accused as member of unlawful assembly. Even a
testimony of single witness is sufficient however, in case of
large size of unlawful assembly court can insist at least two
reliable witnesses for identification of accused. Here, more
than two eye-witnesses have identified the accused. Here,
the mob was in large size. Large number of accused have
participated in incident. Here the presence of the witnesses

at the time of occurrence is reliable and there is no reason
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for them to falsely implicate the accused. Further, if there is
conflict between oral evidence and medical evidence and
evidence of eye-witnesses is credible and trustworthy,
opinion of medical evidence is required to be ignored.
Further, even without discovery panchnama if the evidence
on record is reliable and trustworthy to connect the
accused with the crime, it can be relied upon. Further,
referring the deposition of PW.70 - Pathan Munsafkhan
Yasinkhan many questions were asked in his cross-
examination about his past history for that, Shri Shah has
argued that past history of the witness is not a ground to
discard his evidence. So far as motive of crime is
concerned, here the prosecution is same with specific case
of motive. Omissions and contradictions pertaining to
motive would be of little significance. Further, it is
submitted by Shri Shah that, here the people are killed
during riots, there is possibilities of incident being
exaggerated and some innocent persons being named as
being part of the assailant party but just because there
may be some inconsequational contradictions or
exaggerations in the testimonies of the eye-witness, that
cannot be considered as ground to reject their testimonies

in its entirety. In the present case of rioting where there
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were a large number of assailants and number of witnesses,
it is but natural that, testimonies of the witnesses may not
be identical. Court has to see whether the basic features of
the occurrence had been similarly viewed and described by
the witnesses in a manner which tallies with the outcome
of the riots. Testimonies of the eye-witnesses cannot be
rejected merely because in his statement he has not stated
that, who set on fire the house. Here the testimonies of the
witnesses are fully corroborated by the evidence of other
witnesses as well as police witnesses etc. In respect of
contradictions and omissions, it is submitted by Shri Shah
that, the contradictions which are pointed out by the
accused being minor one did not undermine the
prosecution case. Here, as discussed earlier F.I.R. was sent
to the Magistrate on 02.03.2002, at 23-45 hours would not

amount that, no incident took place at all.

Further, it is submitted by Shri Shah that, here the
witnesses are belonging to labour class, uneducated
persons and therefore, their evidence should not be judged
at the standard as that of urban witness. Relying upon the
evidence on record as well as cited rulings it is argued by

Shri Shah that, if no definite role is scribed to the accused
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persons though they were members of unlawful assembly. It
would not fatal the case of prosecution, court is required to

carefully scrutinize the evidence on record.

It is argued by Shri Dhruv that, in a criminal trial, to prove
the guilt of the accused beyond reasonable doubt, is the
burden of the prosecution. The accused need to lead any
evidence by entering into the witness box and has to show
only doubt that there is false involvement of the accused.
The standard of proof for showing doubt in the case is not
as heavy as much as it is on the prosecution to prove the
case against the accused beyond reasonable doubt. If the
accused is successful in creating doubt with regard to the
involvement of the accused which is found to be reasonable,
the Court has to accept it. Even while convicting the
accused also, if there are two views possible the one
favouring the accused is to be accepted. The burden of
proof never shift on the accused in criminal trial. The
prosecution has to stand on its own legs. Prosecution
cannot seek support for proving his case against the
accused from the infirmity or even by defencing in defence
of accused. In support of his say, he has relied upon the

following authorities.
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In the case of 1973 (SCC) (CRI.) 1048, KALI RAM v.

STATE OF HIMACHAL PRADESH, it is held by the Hon'ble

Court that, General principles regarding Presumption of
innocence of accused — Burden of proving guilt of accused
on whom - Benefit of doubt - Reasonability of doubt
regarding the guilt of accused — Rule of consistency of
evidence — In case of two alternative, court to accept the
view favourable to accused - Special relevance in case of
circumstantial evidence — Whether different considerations
apply in cases of statutory presumption against the
accused are discussed. Further, one of the -cardinal
principles which has always to be kept in view in our
system of administration of justice for criminal cases is that
a person arraigned as an accused is presumed to be
innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to
be guilty of the offence with which he is charged. The
burden of proving the guilt of the accused is upon the
prosecution and unless it relieves itself of that burden, the
Courts cannot record a finding of the guilt of the accused.
There are certain cases in which statutory presumptions
arise regarding the guilt of the accused, but the burden

even in those cases is upon the prosecution to prove the
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existence of facts which have to be present before the
presumption can be drawn. Once those facts are shown by
the prosecution to exist, the Court can raise the statutory
presumption and it would, in such an event, be for the
accused to rebut the presumption. The onus even in such
cases upon the accused is not as heavy as is normally upon
the prosecution to prove the guilt of the accused. If some
material is brought on the record consistent with the
innocence of the accused which may reasonably be true,
even though it is not positively proved to be true, the

accused would be entitled to acquittal.

In the case of 1991 CRIMINAL LAW JOURNAL 15

DILAVAR HUSSAIN S/0. MOHAMMADBHAI LALIWAILA v.

STATE OF GUJARAT, it is observed in the cited ruling

that, misgiving also prevailed about appreciation of
evidence. Without adverting to submissions suffice it to
mentioned that credibility of witnesses has to be measured
with same yardstick, whether it is an ordinary crime or a
crime emanating due to communal frenzy. Law does not
make any distinction either in leading of evidence or in its
assessment. Rule is one and only one namely, if

depositions are honest and true. Whether the witnesses,
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who claim to have seen the incident in this case, withstand
this test is the issue ? But before that some legal and
general questions touching upon veracity of prosecution
version may be disposed of. It is further held that, to bring
home the guilt the prosecution was required to prove the
presence of witnesses, possibility of seeing the incident by
them and identification of the appellants. But mere
presence of witnesses was not sufficient. More important

was if they saw the incident.

In the case of 1998 SCC (CRI.) PAGE 1064, MOHD.

IQBAL M. SHAIKH v. STATE OF MAHARASHTRA, it is

observed in the cited ruling that, merely because a witness
was examined after a considerable period from the date of
occurrence his evidence need not be discarded on that
ground alone but at the same time while testing the
credibility and assessing the intrinsic worth of such
witnesses the delay in their examination by the police has
to be borne in mind and their evidence would require a
stricter scrutiny before being accepted. It is further held
that, it is the duty of Court to separate chaff from grain -
Where evidence of all the eyewitnesses are wholly

unreliable, question of one witness corroborating the other
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would not arise, nor would the question of separating chaff
from grain arise - Unless there is conclusive proof
conviction cannot be recorded on conjectures and

surmises.

It is submitted by Shri Dhruv that considering the fact
that Hindus were attacked in Sabarmati Express train at
Godhra, communal riots in Gujarat erupted, there was
Gujarat Bandh, Bharat Bandh and that the Kar Sevaks
were set on fire in train by Muslims, majority were from
Mahesana District. Atmosphere in Mahesana District was
tensed but there were no riots reported in Sardarpur.
Muslims carried out on their daily pursuits very easily on
27th, 28th and 1st, March of 2002. It is admitted by the
witness that they had gone to their work, they had offered
Namaz and even moved around the village. There was
communal harmony prevailing in Sardarpur village though
in adjoining village, case of riots was reported. No
communal disharmony was reported in Sardarpur because
due to the communal disturbance in village Sundarpur,
approximately 50 Muslims had shifted to Sardarpur and
they were transported in different vehicles with the help of

police of Sardarpur. Further, a meeting for peace was
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arranged by P.S.I. Valbhabhai Khemabhai Parmar at the
request of Munsufkhan Pathan and thereafter Muslims
from Sundarpur were shifted to Pathan Maholla. Thus,
Sardarpur was more safe as Muslims from Sundarpur were
brought to Pathan Maholla of Village Sardarpur. There is no
gate or closed premises which can be easily targeted for
attack but in spite of knowing all these things very well,
Muslims in Pathan Maholla were not targeted. If any act of
killing of Muslims is to be carried out by the village people
Pathan Maholla was very soft target than the house of
Mahemudmiya. It is one of the very first reason for the said
alleged act and in the present case, it is not committed by
the persons of Sardarpur. Secondly, house of
Mahemudmiya was attacked from backside where the mob
from village Sundarpur can easily target it. Even the
prosecution witnesses have stated about the attack by mob
of village Sundarpur. Keeping in mind the flame pattern
and damage to the burnt house of Mahemudmiya, it
suggests that the act of setting on fire the house of
Mahemudmiya, was done from backside by the mob from
Sundarpur and not by the mob of Sardarpur which
supports the defence more probable that the house of

Mahemudmiya was attacked from backside by the mob of
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Sundarpur. Further, it is argued by Shri Dhruv that it is
evidence on record that there were 100 houses of Muslims
in Sardarpur having population of 400 Muslims in different
Maholla like Shaikh Maholla, 1la, Memonvas, Nagroivas,
Pathanvas, including 3 houses just opposite to Kapoorvas.
Upto 11.30 P.M. on 01.03.2002, there was no case of
communal disharmony reported in village : Sundarpur.
The instance of cabins set on fire on 28.02.2002 were
owned by the people of different caste including Patel,
Muslims and other community. If the village people had to
set on fire the cabins pursuant to the Godhra incident, they
would have targeted the cabins of Muslims only. Here, the
cabins of other caste were also set on fire which suggests
that the acts was done by unknown persons who were not
knowing about the ownership of cabins. Further, no
witnesses have seen any of the accused while setting on fire
the cabins on 28.02.2002. Further, it is submitted by Shri
Dhruv that one Kar Sevak — Mukeshbhai Madhabhai from
Sundarpur had arranged some meeting and instigated
village people to attack the house of Muslims in the village.
Therefore, the Muslims of Sundarpur migrated to
Sardarpur as it was safe. There is evidence on record that

Muslims of Sundarpur had requested to shift them to
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Sardarpur. Some of the Muslims from Sundarpur came on
foot in spite of that, no Muslims in Sardarpur village was
attacked till 01.03.2002 till 11.30 P.M. Further, it is argued
by Shri Dhruv that mob of village of Sundarpur was lathi
charged and the tear gas was lobbed at 10.00 P.M. on
01.03.2002. Thus, mob of village Sundarpur was behind
the Muslims therefore, possibility cannot be ruled out that
present alleged incident have been committed by mob of
village : Sundarpur. Further, it is argued by Shri Dhruv
that there is road on the backside of Shaikh Maholla
leading to village : Kamalpur and mob from Sundarpur can
reach upto the backside of house of Mahemudmiya, Again
there is evidence on record to the effect that the house of
Mahemudmiya was attacked on backside. On the backside
of the house of Mahemudmiya, there was burnt bushes
and flame pattern which suggest that there was an attack
from the backside of the house. However, photographs of
front side of house of Mahemudmiya does not suggest that
any attack or flame incident took place on the front side of
the house which suggests that the house was set on fire
from the backside. Even this fact gets support from the
F.S.L. Report. It is further argued by him that Raiskhan

was instrumental in preparing affidavits of victims with the
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aid of Teesta Setalvad which clearly suggests that evidence
was created in the shape of affidavits which were produced

before Hon’ble Supreme Court of India.

Further, it is argued by Shri Dhruv that, out of 48
witnesses, 38 witnesses have involved different accused. 10
accused have not been named by any of the witnesses.
Narayanlal Sheetalmal Lakhvara has not been identified by
any of the witnesses though he was named by the
witnesses. Accused Rajeshkumar Amratlal Prajapati is
though named by Aashighusen Bachumiya Shaikh but has
not been identified by the said witness. If he is known to
the witness then witness would have certainly identified the
accused in the Court. Ashighusen Bachumiya failed to
identify Rajeshkumar Amratlal Prajapati which creates
greatest doubt about the reliability of the witnesses. P.W.81
- Shaikh Dilavarkhan Abbasmiya has not given names of
any of the accused in his statement and straightway he has
identified Rajesh Amratlal Prajapati which also creates
doubt about his reliability. Jivanbhai Dhwarkadas and
Rameshbhai Baldevebhai have not been identified by any of
the witness. P.W.79 - Shaikh Samimbanu Mahemudmiya
and P.W.81 - Shaikh Dilavarkhan Abbasmiya has identified
Jivanbhai and P.W.73 - Shaikh Faridabibi Aashikhusen has
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not named in the mob before the Court but identified
Rameshbhai Baldevbhai Patel for the first time in Court.
Thus, above facts suggests that witnesses are threatened
one and have come before the Court to involve more and
more accused. Thus, it is very clear that against 14 accused
out of 76 accused, there is no case at all from any corner
and they deserve outright acquittal. Case against
Jayantibhai Jivanbhai and Patel Kantibhai Prabhudas has
been abated and Rohitkumar Ramanbhai Prajapati is
referred to Juvenile Justice Board. Thus, there is case
against 73 accused only. There is no evidence in respect of
which accused killed whom, which accused attacked whom
with deadly weapons, which accused had beaten whom,
which accused set on fire the cabin, house etc., which
accused entered in the house of witnesses and committed
robbery or loot, which accused had entered in graveyard
and damaged the tomb, which accused committed in
deliberate or malicious act to outrage the religious feeling or
class by intending his religion and which accused promoted
enmity between different groups. It is upon the prosecution
to prove that any of the accused has committed any
substantive offence if there is no evidence that any named

accused has committed offence of murder, no one can be
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convicted with the aid of either section 34 or section 120B
or Section 149 of the Indian Penal Code. In the present
case, witnesses are naming and identifying accused with
certain irrespective motive but they have miserably failed to
give evidence on above respect. Further it is argued by Shri
Dhruv that about 19 witnesses have not deposed before the
Court about the incident dated 28.02.2002 with regards to
setting on fire the lari, galla, cabin near the Gram
Panchayat and bazaar. Further, about 17 witnesses have
stated before the Court that Lari, galla and cabins were set
on fire on 28.02.2002 but they have not stated that it was
set on fire by the mob of Patel's of village Sardarpur.
Therefore, it is the say that certain witnesses have
deliberately come out to prejudice the Hon'ble Court to
involve the present accused who are from village Sardarpur.
Even their deposition are full of contradiction and on this
vital issue, they are not reliable. 12 witnesses i.e. PW.46 -
Pathan Sabirmiya Akumiya, P.W.47 - Shaikh Ibrahimbhai
Rasulbhai, P.W.48 - Shaikh Sabirhusen Kadarmiya, P.W.56
- Shaikh Ayubmiya Rasulmiya, P.W.66 - Shaikh Akbarmiya
Rasulmiya, P.W.69 - Shaikh Mahemudmiya Husenmiya,
P.W.70 - Pathan Munsafkhan Yasinkhan, PW.71 - Rawal

Mangabhai Ramabhai, P.W.72 - Rawal Prahladbhai
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Nathabhai, P.W.77 - Shaikh Badrunnisha Akbarmiya,
P.W.82 - Fakir Sabirabibi Sabirhusen and P.W.83 - Fakir
Sharifabanu Sabirhusen have stated in their deposition
about the incident occurred on 28.02.2002. It is submitted
by Shri Dhruv that Talati-cum-Mantri has deposed that the
cabins and galla which were set on fire on 28.02.2002 were
of Muslims, Patels, Harijans and people from other caste of
their village. In spite of that, witnesses have deposed that
the mob of Patel set on fire those cabins. If the mob of Patel
had to set on fire the cabins they could have easily

identified the cabins and galas of Muslims only.

When we peruse the evidence of PW.39 - Memon
Janmahmod Ismilbhai, P.W.49 - Shaikh Igbalmiya
Rasulmiya, P.W.51 - Shaikh Nazirmahmed Akbarmiya,
P.W.55 - Shaikh Aashighusen Bachumiya, P.W.59 - Shaikh
Mohmad Sattar Bachumiya, P.W.66 - Shaikh Akbarmiya
Rasulmiya, P.W.67 - Shaikh Imtiyazbhai Mahmadhusen,
PW.69 - Shaikh Mahemudmiya Husenmiya , P.W.73 -
Shaikh Faridabibi Aashikhusen, P.W.74 - Shaikh
Sikandarmiya Rasulmiya, P.W.78 - Shaikh Basirabibi
Bachumiya, P.W.79 - Shaikh Samimbanu Mahemudmiya,

PW.80 - Shaikh Ruksanabanu Ibrahimmiya, P.W.81 -



/1 268 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

Shaikh Dilavarkhan Abbasmiya, P.W.84 - Kureshi Imtiyazali
Husenmiya and P.W.85 - Parmar Pravinkumar Khemabhai,
none of them have deposed about the incident on
28.02.2002 with regards to setting on fire the gallas and
cabins near Gram Panchayat or Bazar while P.W.40 -
Memon Mahmod Aarif Janmahmod, P.W.41 - Memon
Abdulkadir Ismilbhai, P.W.42 - Memon Altafhusen Valibhai,
P.W.43 - Memon Aarifbhai Valibhai, P.W.44 - Mansuri
Munirahmed Noormahmed, P.W.51 - Shaikh Nazirmahmed
Akbarmiya, P.W.52 - Shaikh Hizbulmiya Husenmiya, P.W.54
- Shaikh Sharifmiya Bhikhumiya, P.W.57 - Shaikh
Mustufamiya Rasulmiya, P.W.60 - Shaikh Bachumiya
Imammiya, P.W.63 - Shaikh Bhikhumiya Kalumiya, P.W.64
- Shaikh Rafikmiya Babumiya, P.W.65 - Shaikh Akbarmiya
Nathumiya, P.W.68 - Shaikh Gulamali Akbarmiya, PW.75 -
Shaikh  Firozabanu Bachumiya, PW.76 - Shaikh
Hamidabibi Akbarmiya and P.W.87 - Patel Jitubhai
Chhaganbhai have stated in their deposition that lari, galla
and cabins were set on fire on 28.02.2002 but they have
not stated that it was set on fire by the mob of Patel's of
village Sardarpur while P.W.46 - Pathan Sabirmiya
Akumiya has stated on oath that cabins and gallas were set

on fire on 28.02.2002 by Patel’s of village Sardarpur. In his



/1 269 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

evidence, he has admitted that he has not witnessed the
incident on 28.02.2002. In earlier investigation, his
statement was not recorded, his statement was recorded by
S.I.T. on 20.05.2008. He has not stated this fact in that
statement. P.W.47 - Shaikh Ibrahimbhai Rasulbhai has
deposed before the Court that on 28.02.2002, villagers of
Patel community were moving around the village and they
set on fire the cabins. He has lodged complaint on
02.03.2002. His statement was recorded on 10.03.2002. An
application dated 01.06.2002 and affidavit on 06.11.2003
was tendered before the Hon’ble Supreme Court and his
statement was recorded on 11.06.2008 by the S.I.T. He is
silent about this fact therefore, it is argued by Shri Dhruv
that it is vital improvement and it is proved as contradiction

in the deposition of Investigating Officer.

P.W.47 - Shaikh Ibrahimbhai Rasulbhai has also
admitted before the Court that on 28.02.2002, mob of
village of Patel community set on fire the cabins. He has not
stated this fact in his statement dated 06.03.2002. As per
the say of Shri Dhruv, it is vital improvement and this

contradiction is proved through Investigating Officer

P.W.56 - Shaikh Ayubmiya Rasulmiya has stated that



11 270 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

cabins were set on fire on 27.02.2002. He is not stating the
incident on 28.02.2002. Here is not such case of
prosecution. He has not stated this fact in his statement
dated 10.03.2002 and 19.05.2008. P.W.66 - Shaikh
Akbarmiya Rasulmiya has stated that three cabins near
Shaikh Maholla were set on fire on 28.02.2002. No other
witnesses have stated about the setting on fire near three
cabins of Shaikh Maholla on 28.02.2002. P.W.69 - Shaikh
Mahemudmiya Husenmiya has deposed before the Court
that on 28.02.2002, cabins were set on fire by mob of
village of Patel while in his statement dated 06.03.2002 this
fact is not narrated before the Investigating Officer. PW.70 -
Pathan Munsafkhan Yasinkhan has deposed about the
setting of fire the cabins by Patel villagers on 28.02.2002
but has not stated this fact in any of those statements.
P.W.71 - Rawal Mangabhai Ramabhai and P.W.72 - Rawal
Prahladbhai Nathabhai have also deposed about the
incident dated 28.02.2002 with regards to setting on fire
the cabins by the mob of villagers Patel. In 2008 they have
made an application to S.I.T. refusing their statement was
recorded on 20.05.2008 but they have not stated this fact
before the S.I.T. PW.77 - Shaikh Badrunnisha Akbarmiya

has stated about setting on fire the cabins on 28.02.2002
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by Patel of village Sardarpur but she herself has not seen
the incident of cabins setting on fire on 28.02.2002. She is
hearsay witness. PW.82 - Fakir Sabirabibi Sabirhusen has
also stated that mob of Patel by village had set on fire the
cabins on 28.02.2002 and she has stated this fact on
28.02.2002 and 20.05.2008 before Investigating Officer.
P.W.83 - Fakir Sharifabanu Sabirhusen has stated about
setting on fire the cabins on next day of Sabarmati Express

train incident.

Though minor contradiction and omission had been
the fact of the prosecution case vital and material omission
effects the varsity of the prosecution case. It is argued by
Shri Dhruv that there are major and vital contradictions on
the main incident. Witnesses have deposed diametrical and
opposite story and come out with the version than that the
previous statement. Accused who have not been named in
the previous statement have been named and identified in
the court. Further major contradiction, omission,
embellishment and improvements made in the oral
evidences are such as it is unsafe to rely upon such

evidence and such evidence is required to be discarded. For
this purpose Shri Dhruv has relied upon the case of (2002)

SCC (CRI.) PAGE 1377, TORAN SINGH v. STATE OF
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MADHYA PRADESH, wherein it is held by the Hon'ble

Supreme Court of India that, prosecution's case should rest
on its own strength, not on absence of explanation or

plausible defence by the accused.

Relying upon the above citation and on the settle
preposition of law, it is argued by Shri Dhruv that in the
present case there are major contradiction and omission in
the evidence of almost all the eye-witnesses and hence their

evidence is required to be discarded directly.

It is argued by Shri Dhruv that there is delay in
recording the statement of witnesses which were in relief
campaign, run and administrated by other community
people as brought out in the evidence. Even after long
delay, they have not furnished written material on which
they have affirmed and signed and sent to the Hon'ble
Supreme Court by NGOs. Who have prepared the affidavits,
where it was prepared, where it was typed and who
translated the same in Gujarati or English, is still a
mystery. Witnesses have come with their version of their
case after 6 years to the alleged offence. Some witnesses are
such whose statements were recorded for the first time after

the formation of S.I.T. Even they have admitted that during
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intervening period of 6 years, they had number of
opportunities to ventilate their grievance but they choose to
opt for said objection. No excuse or arguments for late
recording of statements would be misconceived or
misplaced. For delay in recording of statements, on the
aspect of tacit silence and unusual conduct, all these are
required to be considered by keeping in mind the following

authorities :-

Sr. CITATION
No.

1 (2003) 10 SCC PAGE 670
MARUTI RAMA NAIK v. STATE OF
MAHARASHTRA

2 (2004) 10 SCC PAGE 632
SHANKARLAL v. STATE OF RAJASTHAN

3 (2003)2 SCC 401
LALLU MANJHI AND OTHERS v. STATE OF
JHARKHAND

Relying upon the above authorities, it is argued by
Shri Dhruv that if the explanation given for delay, tacit
silence and unusual conduct, is found implausible and
improbable, then it is highly unsafe to rely upon such
testimony. Here in the present case, it is undisputed that

witnesses have not been in a position to satisfactorily



32.
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explain regarding the delay in recording the statements and
have also failed to explain their unusual conduct and tacit
silence and hence, no reliance can be placed upon their

testimony.

As per the case of the prosecution, accused are charged
with allegations of conspiracy under Section 120-B. Shri
Dhruv appeared on behalf of the accused has argued that,
it is easy to allege conspiracy but difficult to prove
conspiracy, as it has to be proved by the circumstantial
evidence. Even if conspiracy is proved, the object of
conspiracy is required to be proved. For that object and
purpose, how the conspiracy was hatched is also important
ingredient. If any link is missing in the circumstances
leading to conspiracy accused would not be convicted under

Section 120-B of I.P.C.

For this purpose, he has relied upon the Judgement of

Parliament Attack Case 2005 SCC (CRI) PAGE 1715,

STATE (NCT OF DELHI) v. NAVJOT SANDHU ALIAS

AFSAN GURU in which it has been observed that, those

who committed offence pursuant to the conspiracy by

indulging in various overt acts will be individually liable for
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those offence in addition to being liable for criminal
conspiracy but the non participant conspirators cannot be
found guilty of offence or offence committed by the other
conspirators. There is hardly any scope for application of
principal agency in order to find conspirators guilty of
substantive offence not committed by them. As per the case
of the prosecution, the present incident is act of preplanned
conspiracy. For this purpose, it is argued by Spl. Prosecutor
Shri Shah that there can never be direct evidence in
support of conspiracy. It depends upon the circumstantial
evidence. It is well settled that all the persons involved in
the conspiracy are liable for conviction even though only
some persons have acted in this conspiracy. For this
purpose, it is argued by Shri Dhruv that there can be no
conspiracy between the accused without any agreement. No
doubt, for the act of one, others will be vicariously liable if
conspiracy proved, each conspirator is liable for conspiracy.

Learned advocate Shri Dhruv has also relied upon another

citation of KALIRAM v. STATE OF HIMACHAL PRADESH,

reported in (2005) 11 SCC PAGE 600.

Here, considering the arguments advanced on behalf

of both the sides and on perusing the evidence on record as
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well as charge framed in respect of conspiracy against the
accused and keeping in mind the settled preposition of law
in respect of conspiracy alongwith the observation made
and ratio laid down in the cited rulings, when we peruse
the evidence, one of the evidence in respect of conspiracy
is Hareshbhai’'s meeting and second Narayan Lallu’s
meeting, third halogen light, fourth direct illegal wire, fifth
distribution of kerosene and sixth Basirabibi was told in
the shop about the eating of Bhajia (edible food) when she
took gram floor and seventh the key of the water works was
taken before the incident. These are the incidents upon
which the prosecution place reliance and has tried to prove
the conspiracy. For this purpose, when we peruse
deposition of P.W.46 - Pathan Sabirmiya Akumiya, it has
come out that before 20 to 25 days of the incident
Hareshbhai Bhatt, leader of Vishva Hindu Parishad had
visited the village and meeting of Patel youths were
organized and he addressed the people creating hatred
towards the Muslims in them and also distributed Trishuls.
When we peruse the deposition of P.W.47 - Shaikh
Ibrahimbhai Rasulbhai, it is deposed by him that,
Basirabibi met him and told that she had gone to purchase

gram floor in the shop of accused Dahyabhai Vanabhai.
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Dahyabhai Vanabhai told her that, “eat bhajia to-day,
tomorrow you would not be able for it”. P.W.48 - Shaikh
Sabirhusen Kadarmiya has deposed about the connection
of electrical wire directly over the electric pole on tube light
and making light available opposite to the house of the
witness. The conversation took place between his father
and accused Ambalal. P.W.49 - Shaikh Igbalmiya
Rasulmiya has deposed that, before 3 days to the incident
meeting was convened between Narayan Lallu, M.L.A. of
Unjha and Patels, in Mahadev's temple. He spoke do
whatever you like Government is with us. P.W.54 - Shaikh
Sharifmiya Bhikhumiya has deposed that on 01.03.2002 at
about 7.00 P.M., Amratbhai Somabhai placed halogen light
on the street pole. Amratbhai Somabhai told that in the
evening they would enjoy beating Bandiyas. P.W.56 -
Shaikh Ayubmiya Rasulmiya has deposed that halogen
light was placed over the street light focusing it towards
Shaikh Maholla. He inquired with Kanubhai Sarpanch as to
whether electricity bill for Panchayat is paid or not and the
reply was given affirmatively. Further, he has deposed that
Kanubhai Sarpanch stated that now, they will enjoy beating
Muslims. He has further stated that Mathurbhai

Trikambhai was connecting halogen light and Bachumiya
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Imtiyazmiya Shaikh stated about the meeting convened by
Shri Haresh Bhatt. As per his deposition, Rajubhai
Davabhai Patel told him prior to 27.02.2002, to remove his
cabin as fodal preserved in his house would be burnt. He
has further deposed that Mathurbhai Trikambhai had
connected direct line on 28.02.2002 at about 5.00 P.M. over
the street line pole situated at the entrance of his Maholla.
P.W.62 - Shaikh Rafikmmiya Mahmadhusen has deposed
that on 28.02.2002 certain persons of Patel told to close
down his cabins and they threatened to set the cabins on
fire. PW.63 - Bhikhumiya Kalumiya Shaikh has deposed
that on 28.02.2002 at about 4.00 P.M. Shankarbhai who is
having shop adjoining to the shop of Hanifbhai Abdulbhai,
was vacating his shop and on query, he told that he wanted
to get the rented shop at another place. P.W.65 - Shaikh
Akbarmiya Nathumiya has deposed that on 28.02.2002 at
about 4.00 to 5.00 P.M., Mathurbhai Trikambhai -
Wireman, Kanubhai Sarpanch and one Becharbhai
Odhavbhai were there and they have placed focus lights.
P.W.68 - Shaikh Gulamali Akbarmiya has deposed that he
heard conversation between Ambalal Kapoor and
Becharbhai, to kill Muslims and on 01.03.2002, some of the

accused were in room in village doing provocative
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conversation like cut the Muslims and kill the Muslims.
Further, he has deposed that when he was sitting at the
entrance of his Maholla, at about 5.00 P.M., Mustufamiya
Rasulmiya, who had gone to the shop of Dahyabhai
Vanabhai informed that Mukeshbhai Dahyabhai was telling
him to eat whatever he wants to eat. PW.71 - Rawal
Mangabhai Ramabhai has deposed that, on 01.03.2002 at
about 9.00 P.M., Rameshbhai Mohanbhai parked one
tractor containing 2-3-4 barrels of kerosene and one barrel
of petrol on the road near his house and he has also
deposed that certain accused were passing through the
road near his house and going towards the house of
Kantibhai Prabhudas. He has also deposed about the focus
lights. PW.74 - Shaikh Sikandarmiya Rasulmiya has
deposed that while he was returning from field, Kantibhai
Joitabhai Patel was sitting at the cabin of Ishwarbhai
Joitadas who refused to give him “Kuber” (name of Tobacco
Pouch) as their community people had set on fire the train
at Godhra. P.W.78 - Shaikh Basirabibi Bachumiya has
deposed that, on 28.02.2002, Jayantibhai had taken away
the account book of bore-well of village from her husband.
Further, she has deposed that, on 1° March, 2002, at about

5.00 P.M., she went to the shop of Dahyabhai Vanabhai for
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purchasing gram floor. Dahyabhai asked her what she
would do with the gram floor against which she replied that
she would make Bhajiyas. Dahyabhai told her that, “to-day
is her last day, eat Bhajiya to-day, tomorrow she will not be
able to eat”. PW.105 - Gehlot Anupamsinh Shreejaysinh,
D.S.P. has admitted that, since it was night time, with the
help of head lights of police vehicle and patrolling, the
affected rooms were located. S.I.T. interrogated him on the
issue of electric shock received by the persons in Shaikh
Maholla. He was unable to state that whether those electric
wire found in Shaikh Maholla were illegally obtained by
resident of Shaikh Maholla or not. He has admitted in his
statement dated 06.08.2008 that those scattered wires
appear to have been fallen down from the burnt houses in
which they have obtained electricity connection. P.W.105 -
Gehlot Anupamsinh Shreejaysinh, D.S.P. has deposed that
it is true that, S.I.T. has asked him about electric shock to
the persons in Maholla. It is also admitted by him that,
during the rescue operation he saw live electric wires lying
on the road and some of police persons have also received
electric shock from those wire which were kept aside by
wooden stick. He is unable to say whether those wire were

taken by the persons residing there from one house to
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another house. He has admitted that, before S.I.T. on
06.08.2008 he has stated that it is his belief that, the wires
which were lying on the road were taken by the persons
residing in that area and those connection were illegal

connection.

P.W.110 - Vaghela Kakusinh Ranjitsinh has stated on
oath that, Sabirhusen Kadarmiya Shaikh has stated in his
statement Dated 06.03.2002 that, when D.S.P was taken
towards Mahemudmiya's house where the persons were
burnt one iron rod with electric connection was put in side
the window of the house as it was touched to D.S.P. He also
felt electric shock. It has come out during his investigation
that, no information about distribution of Trishul in
Mahadev Temple by V.H.P. leader Haresh Bhatt came in his
knowledge. Further, no information about instigating

speech by Narayan Lallu, M.L.A., Unjha was received.

PW.90 - Parmar Galbabhai Khemabhai, has stated
that Nazir Mohamed Akbarmiya had made representation
contending therein that 3 to 4 days prior to the incident,
Narayan Lallu convened a meeting of Patel at Sardarpur
village and because of that, there was atmosphere of fear in

Muslim community. Nazir Mohamed informed the said
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witness and sought for protection. In the deposition of
Investigating Officer it has not come out during the
investigation that,Mr.Haresh Bhatt of V.H.P. has distributed
Trishuls in the village in the meeting held at Mahadev
Temple and meeting by Narayan Lallu, M.L.A., Unjha. It is
argued by Shri Dhruv that all the evidence in respect of
conspiracy are created and concocted one. All these
incidents never existed prior to the filing of first Charge-
sheet. Every evidence has been created at the time of filing
of affidavits after the Godhra riots. Further, there can never
be conspiracy and unlawful assembly at a time. Either

there will be conspiracy or unlawful assembly. On the issue
of conspiracy, he has relied upon (2005) 11 SCC Criminal

page 1715. In this respect, when we appreciate the
evidence of P.W.46 - Pathan Sabirmiya Akumiya in as it is
position that, before 20 to 22 days of the incident, Haresh
Bhatt came, convened the meeting and distributed the
Trishuls. The concerned Godhra Train Carnage incident
had taken place on 27.02.2002. If a meeting was organized
before 20 to 25 days, prior to the incident, then in that
case, there is no connection between the meeting by Haresh
Bhatt with the present incident. For the first time, this

witness had sent an application dated 06.05.2008 to S.I.T.
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and from this witness, we cannot infer that the present
incident has come out of above preplanned meeting. So far
as conspiracy regarding taking of key of water pump by
Becharbhai Odhavbhai is concerned this witness has
deposed that on 01.03.2002, Bechar Odhav came to him to
take key of water works and he refused and hence, he went
back and again he came at 8.30 P.M. seeking the key of
water works from the witness. He had handed over the key
to the witness thereafter, attack in Shaikh Maholla took
place at about 9.30 P.M. This witness suggested that
accused had conspired the incident and therefore,
Becharbhai Odhavbhai took the key from Bore Operator
with the intention that if Muslims are burnt there will not
be any opportunity to extinguish fire due to the supply of
water that care was taken by the accused. But this fact is
stated after 6 years by way of an application dated
06.05.2008. Further, as per this witness, when D.S.P. went
towards window of Mahemudmiya’s house, he received
electrical shock and electric wire was separated with the
help of stick and the wire was coming from the electric pole
situated near the house of Natvarbhai Prabhabhai and an
iron rod was tied with the electric wire which was drawn

into the house of Mahemudmiya. D.S.P. has falsified this
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witness, Panchnama of scene of offence and panch
witnesses of scene of offence also do not support this
theory. So far as evidence in respect of gram floor for
Bhajiya is concerned, it is submitted in the affidavit for the
first time. So far as meeting of Narayan Lallu before 3 to 4
days of the incident is concerned, it is deposed by this
witnesses. Before S.I.T. he has stated that he does not know
Narayan Lallu and where the said meeting was organized.
Basirabibi is not his sister. On perusal of evidence of
P.W.47 - Shaikh Ibrahimbhai Rasulbhai it has come out
that, in the affidavit before the Hon'ble Supreme Court of
India name of the owner of the shop is stated as
“Dahyabhai Hirabhai” whereas in the deposition before the
Court, name is referred as “Dahyabhai Vanabhai” and
Dahyabhai Hirabhai is not an accused before this court. On
perusal of evidence of P.W.48 - Shaikh Sabirhusen
Kadarmiya, it has come out that, Amratbhai Somabhai
placed halogen light on street pole and Amratbhai
Somabhai was there while as per evidence of P.W.56 -
Shaikh Ayubmiya Rasulmiya, Mathurbhai Trikambhai had
connected halogen light whereas as per evidence of P.W.65 -
Shaikh Akbarmiya Nathumiya, Mathurbhai climbed street

light pole and Kanubhai Sarpanch was there and placed



/1 285 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

focus light. Thus, in fact who had connected the live wire
with the street pole or who has connected the halogen in
the street pole is not proved by the prosecution. Witnesses
are telling differently. As per one witness, meeting of
Haresh Bhatt took before 20 to 25 days before, as per
another witness meting took place on 27.02.2002. There is
much discrepancies. In support of evidence regarding gram
floor Bhajiya whether it was shop of Dahyabhai Vanabhai
or Dahyabhai Hirabhai is also not established. Further,
taking away of key of Becharbhai Odhavbhai who is not the
accused here, there is much difference between the
evidence of witnesses. Further, the witnesses were silent for
long time on this point. After filing of first Charge-sheet,
history of halogen light and other incident is coming.
Assuming that key of water works is taken it does not
suggest evidence of conspiracy. As the Panchnama of scene
of offence does not show the live wire lying on road.
Considering the evidence of Shri Gehlot, he has not stated
that electric connection was taken from Natavarbhai
Prabhabhai house. Further, the complainant has not stated
this fact in his complaint. From the evidence of
Investigating Officer, meeting of Hareshbhai and

distribution of Trishul as well as meeting of Narayan Lallu
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are disproved. From the deposition of PW.63 - Shaikh
Bhikhumiya Kalumiya, in support of vacating his shop is
concerned, it cannot be connected with conspiracy. So far
as the evidence of P.W.71 - Rawal Mangabhai Ramabhai,
he has seen Ramabhai Mohanbhai with tractor containing
2-3-4 barrels of kerosene and 1 barrel of petrol on the road
near his house but he has stated this fact before S.I.T. only.
In his deposition, he has stated that he has seen the person
taking kerosene. Till the application before S.I.T. he has
disclosed nothing. So far as evidence of P.W.74 - Shaikh
Sikandarmiya Rasulmiya in respect of denial of “Kuber” is
concerned, in his statement dated 22.05.2008, he has
mentioned that Ishwarbhai Gopalbhai has refused to give
him “Kuber” while in the Court this witness has stated that
Kanubhai Joitaram has refused to give “Kuber”. Assuming
the “Kuber” is denied by any of the accused, it cannot be
connected with conspiracy. So far as evidence of P.W.78 -
Shaikh Basirabibi Bachumiya is concerned, her version is
not corroborating with the say of the complainant about
taking of gram floor for Bhajiya from the shop of Dahyabhai
Vanabhai. In the earlier statement she has not stated about
this fact. For the first time, she has stated the fact before

this Court. She has further stated that, on 28.02.2002
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Jayantibhai Ambarambhai has taken the account book of
bore-well of village from her husband. Assuming this is true
then also, it cannot be connected with conspiracy. Further,
she has not stated this fact in her statement dated
17.04.2002 or 25.02.2008. So far as story of live wire is
concerned, from the evidence of Gehlot, it appears that
those scattered wires appears to have been fallen down
from the burnt houses in which they had obtained
electricity connection. As per evidence of P.S.I. Shri Parmar,
one representation was made by Nazirmohmad Akbarmiya
Shaikh 3 to 4 days prior to the incident of Narayan Lallu’s
meeting, because there was an atmosphere of fear in
Muslims. In the cross-examination, he has admitted that,
on 28.02.2002, no Muslim of Shaikh Maholla has ever met
him and no such representation was made to him and he
does mnot know Nazirmohamed Akbarmiya. Further,
Hizbulmiya filed affidavits contending allegations that
Jagabhai Jivanbhai Patel was carrying 4 bottles of acid and
on inquiring by Hizbulmiya Shaikh reason for carrying 4
bottles, he was told that, it is for cleaning toilet but looking
to the atmosphere Hizbulmiya told this fact to the present
witness for protection. Thus, P.S.I. has stated that he does

not know Hizbulmiya Husenmiya Shaikh and there was no
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conversation between them on this fact. Further, on the
point of Kuber, he was asked the question to which he has
stated that he is not taking or smoking or chewing tobacco
therefore, there is no question of either asking for it or

demanding for it.

Here, when we peruse 2005(1) SCC page 600 in the
light of present evidence, evidence in respect of Haresh
Bhatt, meeting with Nararyan Lallu, halogen light, taking
away the key of water works, taking of kerosene and petrol
in tractor, denial of Kuber and gram floor for Bhajiya, all
the above incidents cannot be considered as sufficient

evidence for conspiracy.

As per the case of the prosecution, in the incident, 24
persons were injured during the incident. For this purpose
when we peruse the deposition of P.W.47 - Shaikh
Ibrahimbhai Rasulbhai, who has deposed on oath that, he
sustained stone injuries on his head and on finger of right
hand and on left shoulder and on left leg. For this purpose
prosecution has examined Dr.D.J.Soni vide Exh.158, who
has deposed on oath as well as has produced Medical
Certificate vide Exh.161 and Case Papers at Exh.162

supporting his deposition, in which following details have
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been noted by the Medical Officer :-

Patient aged about 42 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 A.M. by PSI
M.L.Rathod and other relatives without police yadi.

History of: Rioting and pelting of stones as well as pouring of
kerosene in locked room on 02.03.2002 between 00.30 hours
to 2.30 A.M.

Injuries:-

« DTS Left Shoulder region

« DTS Left hand

« Tenderness at Pelvis

« Two small abrasions of 1.5 cm X 0.5 cm at left lap region

« Abrasions of 2 cm X 1 cm at the left side of forehead

« X-Ray bearing No.9517 showing fracture at medical border
of Scapula.

« X-Ray bearing No.9518 showing fracture at the base of 1st
Metacarpal

« X-Ray bearing No0.9519 showing no fracture at Pelvis and
both hips.

The patient was admitted in mow on 02.03.2002 at 5.00 A.M.
and D.A.M.A on 02.03.2002 at 6.030 P.M. and was seen and
treated by FT.OS.

Opinion:- The above injuries can be possible by Hard and
blunt substance as both fracture can be recovered within
04 to 06 weeks and other injuries can bee recovered
within 05 to 07 days.

Thus, the deposition of the injured witness is

supported by the deposition of the Medical Officer

alongwith details noted regarding injuries and history in
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the Injury Certificate and Cases Papers.

P.W.48 - Shaikh Sabirhusen Kadarmiya, who has
deposed on oath that, he sustained stone injuries on his
neck but there is no medical evidence supporting his said
injuries. If he has sustained injuries whether he has taken

any treatment evidence of this witness is silent about it.

P.W.51 - Shaikh Nazirmahmed Akbarmiya, who has
deposed on oath that, in the incident he sustained stone
injuries on Lt. Elbow and on Rt. Eye. For this purpose
prosecution has examined Dr.D.J.Soni vide Exh.158, who
has deposed on oath as well as has produced Medical
Certificate vide Exh.174 supporting his deposition, in which

following details have been noted by the Medical Officer :-

Patient aged about 25 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m.PSI Vijapur
and relatives without police yadi.

H/O. Patient Conscious, A/A by stones during riots.

Injuries:-

* An abrasion on left side chest 1cm X 1 Cm

* An abrasion lcm just above right eye brow on right
forehead

* DTS on left elbow region on lateral aspect.

Patient was treated in OPD:-
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Opinion:-
The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 05 to 07 days

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate.

P.W.52 - Shaikh Hizbulmiya Husenmiya, who has
deposed on oath that, in the incident he sustained stone
injuries on his Rt.Wrist. He has also supported the injuries
sustained by Ibrahimmiya Rasulmiya Shaikh. For this
purpose prosecution has examined Dr.D.J.Soni vide
Exh.158, who has deposed on oath as well as has produced
Medical Certificate vide Exh.172 and Case papers at
Exh.173 supporting his deposition, in which following

details have been noted by the Medical Officer :-

Patient aged about 32 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

H/o A/A stones during Riots.

Pt. conscious.

Injury:-

 Abrasion lcm X 0.5 cm. with swelling surrounding on
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upper / 3rd of left forearm.
X-Rays:-
Bearing No0.9511 showing left elbow - NAD
Patient admitted in MOW on 02.03.2002 and was treated by
FTOS and was DAMA on 02.03.2002 at 6.30 P.M.

Opinion:-
The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 05 to 07 days.

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate and Cases Papers.

P.W.57 - Shaikh Mustufamiya Rasulmiya, who has
deposed on oath that, in the incident he sustained stone
injuries. For this purpose prosecution has examined
Dr.D.J.Soni vide Exh.158, who has deposed on oath as well
as has produced Medical Certificate vide Exh.175 and Case
papers at Exh.176 supporting his deposition, in which

following details have been noted by the Medical Officer :-

Patient aged about 30 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

Patient conscious.
H/o. A/A by stones during riots. C/o chest pain.



/1 293 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

No any external injuries are found. Patient was treated
symptomatically in OPD.
No definite opinion can be given

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate and Cases Papers.

P.W.61 - Shaikh Safikmiya Babumiya, who has
deposed on oath that, in the incident he sustained injury
on his Right Leg while Barubibi Babumiya, Faridabanu
Safikmiya, Suhanabanu have sustained burns injuries but
there is no medical evidence supporting his said injuries. If
he has sustained injuries whether he has taken any

treatment evidence of this witness is silent about it.

P.W.63 - Shaikh Bhikhumiya Kalumiya, who has
deposed on oath that, his wife Bismillabibi Bhikhumiya
Kalumiya was administered poison while his son-in-law
Bhaimiya Alahmiya, daughter Johrabibi, nephew and niece
Arif, Rafik and Abeda died. The witness himself had also
sustained head injury on right and left side both due to
pelting of stones. For this purpose prosecution has

examined Dr.P.P.Soni vide Exh.211, who has deposed on
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oath as well as has produced Medical Certificate vide
Exh.219 and Case papers at Exh.218 supporting his
deposition, in which following details have been noted by

the Medical Officer :-

Patient Admitted on 02.03.2002 at 11.15 A.M.

History of assaulted injury by pelting of at 1.00 A.M. on

02.03.2002.

O/c:-

* CLW of left parietal region front part 2x 1/4 cm. scalp deep
vertical.

 CLW over right post parietal and occipital region 3 x 1/4
cm scalp deep.

* DTS on left shoulder.

Patient conscious and co-operative. Pulse- 88 /min

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate and Cases Papers.

P.W.66 - Shaikh Akbarmiya Rasulmiya, who has
deposed on oath that, he sustained injuries on Rt.Thigh
lower part, Rt.lower back of Chest, Rt.Lower Leg and on Rt.
side forehead. For this purpose prosecution has examined

Dr.D.J.Soni vide Exh.158, who has deposed on oath as well
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as has produced Medical Certificate vide Exh.169,
supporting his deposition, in which following details have

been noted by the Medical Officer :-

Patient aged about 45 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

History of A/A by stones during Riots:-

Injury:-

 CLW on right lower leg 5cms X 1.5 cms. X skin deep.

« Abrasion on right thigh lower part lcm X 1 Cm on lateral
aspect

» Abrasion on right lower back of chest 2cm X1 cm

 CLW on right side of forehead 1 cm X 1/4 cm X scalp.

X-Rays:-

« T/F with ankle right bearing No.9527 shown NAD

« Skull bearing No.9525/26 shown NAD.

Opinion:-

The above injuries can be possible by Hard and Blunt

Substance and can be recovered within about 07 to 10 days

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate.

P.W.67 - Shaikh Imtiyazbhai Mahmadhusen, who has
deposed on oath that, he sustained injuries on Small

contusion Rt. Elbow region and upper and post part. For
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this purpose prosecution has examined Dr.D.J.Soni vide
Exh.158, who has deposed on oath as well as has produced
Medical Certificate vide Exh.183 and case papers vide
Exh.184, supporting his deposition, in which following
details have been noted by the Medical Officer :-

Patient aged about 15 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

Patient conscious.

H/o. A/A stones during riots.

Injury

* A small contusion on right elbow region on upper and post
part

Opinion:-
The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 05 to 07 days

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate and Cases Papers.

PW.68 - Shaikh Gulamali Akbarmiya, who has
deposed on oath that, he sustained injuries on Rt.Shoulder
and on Lt. Leg Knee. For this purpose prosecution has

examined Dr.D.J.Soni vide Exh.158, who has deposed on
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oath as well as has produced Medical Certificate vide
Exh.182, supporting his deposition, in which following

details have been noted by the Medical Officer :-

Patient aged about 24 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

Patient conscious.

H/o. A/A stones during riots.

Injury:-

» A small CLW on sole of left middle toe.

e A small contusion on right shoulder.

» DTS left ankle.

X-Rays:-

1. Bearing No0.9513 of right shoulder shows no fracture.
2. Bearing no.9512 of left ankle showing no fracture.

Patient was admitted in MOW on 02.03.2002 and was seen
and treated by FTS and was absconded on 02.03.2002 at 6.30
P.M.

Opinion:-

The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 07 to 10 days, if
no complication occurs

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate.
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P.W.73 - Shaikh Faridabibi Aashikhusen, who has
deposed on oath that, she sustained injuries on 1%, 2™ and
3" Degree burns on both legs, knees and foot and partially
over face about 15% burns. For this purpose prosecution
has examined Dr.D.J.Soni vide Exh.158, who has deposed
on oath as well as has produced Medical Certificate vide
Exh.189 and Case Papers vide Exh.190, supporting his
deposition, in which following details have been noted by

the Medical Officer :-

Patient aged about 25 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

H/o Burns during riots.
Patient conscious.

Injury:-

1st, 2nd and 3rd degree burns over both legs and knees and
foots.

Partially over face about 15% burns.

Patient was admitted in FSW on 02.03.2002 at 5.00 A.M. and
was seen and treated by FTS and was DAMA on 02.03.2002
at 6.30 P.M.

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer

alongwith details noted regarding injuries and history in
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the Injury Certificate and case papers.

PW.75 - Shaikh Firozabanu Bachumiya, who has
deposed on oath that, her nephew Aftab’s head and elbow
was burnt. Ashiyanabanu was also burnt. Bashirabibi
Bachumiya was also injured. Farzana sustained injury in
her leg, Ruksana had also sustained injury by stone in her

head. Farida was also burnt.

PW.76 - Shaikh Hamidabibi Akbarmiya, who has
deposed on oath that, she has sustained injuries on Rt.
Ankle and Lower Lip. For this purpose prosecution has
examined Dr.D.J.Soni vide Exh.158, who has deposed on
oath as well as has produced Medical Certificate vide
Exh.185 and Case Papers vide Exh.186, supporting his
deposition, in which following details have been noted by

the Medical Officer :-

Patient aged about 40 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

Patient conscious.

H/o. A/A stones during riots
Injury

» Abrasion on right ankle

* A small abrasion on lower lip.
Patient was treated in OPD
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Opinion:-
The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 05 to 07 days.

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate and case papers.

PW.78 - Shaikh Basirabibi Bachumiya, who has
deposed on oath that, she has sustained 1%, 2™, 3" Degree
burns over face on Rt. Side, Rt.Knee, partially on Lt.Leg, Lt.
Hand, Rt. Hand Posterior and 20% burns injuries. For this
purpose prosecution has examined Dr.D.J.Soni vide
Exh.158, who has deposed on oath as well as has produced
Medical Certificate vide Exh.170 and Case Papers vide
Exh.171, supporting his deposition, in which {following
details have been noted by the Medical Officer :-

Patient aged about 35 years resident of Sardarpur, Ta.Vijapur

brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

History: Patient Conscious burning during Riots.
Injury:-

Ist, 2nd and 3rd Degree of burns over face on right side, right
knee, left leg partial, left hand, right hand post pal, light pain
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in throat around 20% of burns.

Patient was admitted in FSW on 02.03.2002 at 5.00 A.M. and
was seen and treated by FTS and was DAMA on 02.03.2002
at 6.30 P.M.

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate and case papers.

P.W.79 - Shaikh Samimbanu Mahemudmiya, who has
deposed on oath that, she saw her mother, 2 brothers -
Irfran and Tipusultan and sister — Faridabanu while

burning.

P.W.80 - Shaikh Ruksanabanu Ibrahimmiya, who has
deposed on oath that, she has sustained injuries on Rt.
Elbow region and abrasion on middle frontal region, 1°
degree burns on face. For this purpose prosecution has
examined Dr.D.J.Soni vide Exh.158, who has deposed on
oath as well as has produced Medical Certificate vide
Exh.195, supporting his deposition, in which following

details have been noted by the Medical Officer :-

Patient aged about 20 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
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Vijapur and relatives without police yadi.
Patient conscious.
H/o injuries by stone and lathi and burns during riots.

Injuries:-

« CLW 24X 0.5 X skin on right eyebrow region

* Abrasion on mid frontal region 24 X 1cms

* 1st degree burns over face about 8%

Patient was admitted in FSW on 02.03.2002 and was treated
by FTS and was DAMA on 02.03.2002 at 6.30 P.M.

Opinion:-

The above injury no.l and 2 can be possible by H & B
substance and can be recovered within about 07 to 10 days
and injury no.3 can be recovered within about 10 to 15 days

Thus, the deposition of the injured witness is
supported by the deposition of the Medical Officer
alongwith details noted regarding injuries and history in

the Injury Certificate.

Over and above, above referred injured witnesses,
P.W.1 - Dr.D.J.Soni has also examined some other injured
persons and the details of the said injured persons are as

under ;-

Medical Certificate of Rafik Manubhai Shaikh is
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produced on record at Exh.163 and Case papers are

produced at Exh.164. The details are as under :-

Certifying that Rafik Manubhai Shaikh aged about 11 years
resident of Sardarpur, Taluka: Vijapur was brought to the
hospital on 02.03.2002 at 5.00 A.M. by P.S.I.Vijapur and
relatives the history as under:-

All of them were locked in a room and kerosene was
poured on them on 02.03.2002 at about 00.30 hours to
2.30 hours. The patient is unconscious. There were 1st
degree, 2nd degree and 3rd degree burns on the back of
the chest and abdomen part of face, right hand and right
forearm, part of buttock and 60% of deep burning .
Patient was seen and treated by the FTS and was
transferred to Civil Hospital, Ahmedabad on 02.03.2002
at 8.00 A. M.

Medical Certificate of Firozmiya Magbulmiya Shaikh is
produced on record at Exh.165 and Case papers are

produced at Exh.166. The details are as under :-

Patient aged about 5 months resident of Sardarpur, Ta.Vijapur
admitted on 02.03.2002 at 5.00 A.M. by PSI Vijapur and other
relatives,

History of Burns during Riots. Patient conscious but drowsy.

1st Degree burns on occipital region by flame during riots
with 5% burns.

Patient admitted in First Surgical Ward on 02.03.2002 at 5.00
A.M. and was seen and treated by Full Time Surgeon and was
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transferred to Civil Hospital Ahmedabad on 02.03.2002 at
8.00 A.M.

Medical Certificate of Saidabibi Hizbulmiya Shaikh is
produced on record at Exh.177 and Case papers are

produced at Exh.178. The details are as under :-

Patient aged about 06 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

H/O. A/A by stones during riots.
Pt. conscious.

No mark of any external injury
No any C/o.

No opinion required.

Medical Certificate of Suhanabanu Safikmiya Shaikh
is produced on record at Exh.179 and Case papers are

produced at Exh.180. The details are as under :-

Patient aged about 08 months resident of Sardarpur,
Ta.Vijapur brought to the hospital on 02.03.2002 at 5.00 a,m.
PSI Vijapur and relatives without police yadi.

H/o. Patient conscious. C/o. cry.
H/o. A/A by stones during riots.

Injury:-
e Abrasion 2.5 cm X 0.5 cm over occipital region.
H/o. : CO poisons
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Patient was admitted in FSW on 02.03.02 and was treated by
FTS and F.T. Pediatrician and was DAMA on 02.03.2002 at
6.30 P.M..

Opinion:-

The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 05 to 07 days, if
no complication occurs.

Medical Certificate of Shainbanu Ayubmiya Shaikh is
produced on record at Exh.187 and Case papers are

produced at Exh.188. The details are as under :-

Patient aged about 25 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

Patient conscious.
H/o. A/A stones during riots

Injury:-
C/o. backache

No any external injury found
treated in OPD sympathetically.

No definite opinion can be given.

Medical Certificate of Magbulmiya Kesarmiya Shaikh
is produced on record at Exh.191 and Case papers are

produced at Exh.192. The details are as under :-
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Patient aged about 30 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

H/O A/A by Bricks during Riots.
Patient conscious.

Injury:-

0 Contusion 10 Cms. X 5 Cms. oblique over right iliac region.
X-Ray:-

0 bearing No.9515 of pelvis sowing no fracture with both hips
0 bearing No.9514 of abdomen showing NAD.

Patient was admitted in MSW on 02.03.2002 and was
absconded on 02.03.2002 at 10.15 A. M.

Opinion:-
The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 05 to 07 days.

Medical Certificate of Shayanabanu Aashighusen
Shaikh is produced on record at Exh.193 and Case papers

are produced at Exh.194. The details are as under :-

Patient aged about 05 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 5.00 a,m. PSI
Vijapur and relatives without police yadi.

Patient conscious.

H/o. A/A by stones during riots.

Injury:-

« A CLW 2 Cms. x 0.5 Cms. X skin and blood clots
surrounding on right side of fact

Patient was treated in OPD
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Opinion:-
The above injuries can be possible by Hard and Blunt
Substance and can be recovered within about 07 to 10
days
Medical Certificate of Shayanabanu Aashighusen
Shaikh is produced on record at Exh.193 and Case papers

are produced at Exh.194. The details are as under :-

Over and above, above referred injured witnesses,
PW.2 - Dr.P.P.Soni has also examined some other injured
persons and the details of the said injured persons are as

under :-

Medical Certificate of Abedabanu Manubhai Shaikh is
produced on record at Exh.213 and Case papers are

produced at Exh.212. The details are as under :-

Patient aged about 13 years resident of Sardarpur, Ta.Vijapur
brought to the hospital on 02.03.2002 at 9.30 A.M..

History of Electric Current giving yesterday evening.
Convulsion on every body before 5 minutes with vomiting
once.

Outer condition- G.C.Poor. Patient unconscious. Pulse
-110/min. Blackening skin. Left forearm and Ant Aspect.

Patient admitted and transfer to Civil Hospital, Ahmedabad
on 02.03.2002 at 9.50 A.M. for further investigation and
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treatment by order of Full Time Pediatrician.

Medical Certificate of Aminabibi Abumiya Shaikh is
produced on record at Exh.215 and Case papers are

produced at Exh.214. The details are as under :-

Patient aged about 50Oyears resident of Sardarpur Taluka:

Vijapur, brought to the hospital on 02.03.2002 at 11.00 A.M.

History of :-

A/A of assaulted injury by pelting of stones at 1.00 A.M. on

02.03.2002.

Injury:-

. O/C- CLW Right frontal region 3 cm in length. Oblique in
direction mild bleeding.

Contusion left side on back 2 x 2 cm.

Above injuries may be caused by hard and blunt object for
admitted and discharged against medical advice on
02.03.2002 at 6.30 P.M.

Medical Certificate of Khatimabibi Dosmohmad
Shaikh is produced on record at Exh.217 and Case papers

are produced at Exh.216. The details are as under :-

Patient aged about 55 years resident of Sardarpur Taluka:
Vijapur, brought to the hospital on 02.03.2002 at 11.00 A.M.
by relatives
History of :-
A/A of assaulted injury by pelting of stones at 1.00 A.M. on
01.03.2002.

O/C:- Contusion at right knee joint and lower Ant. Tissue 8
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X4 cm Reddish blue in colour. Updown in direction.

Above injury may be caused by hard and blunt object and
may heal within 7 to 10 days if no complication occurs.

Thus, above injuries are well established by the

prosecution by producing cogent and reliable evidence.

So far as no injury marks on cloths are concerned or
no explanation by the witnesses in which cloths pelting
stones marks were there, it is not such a grave
irregularities on the part of the prosecution from which
burning injuries or stone injuries can be discarded. There
may or may not be marks of injuries of pelting stone on
cloths therefore, the arguments of Shri Dhruv in this regard

is not acceptable.

So far as arguments by Shri Dhruv that, as per the
evidence of doctor, injury is possible by stone and hard and
blunt substance is concerned, there are four certificates,
which are produced on record vide Exh.163, 175, 177 and
187, they speak about no external injuries. Four certificates
produced vide Exh.172, 167, 174 and 185 speak about

abrasion and two certificates produced vide Exh.183 and
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191 speak about contusion, five certificates produced vide
Exh.169, 182, 195, 193 and 219 speak about C.L.W. The
certificate produced vide Exh.161 shows two fractures,
injuries about stones are shown, there is no bleeding
injuries, three certificates produced vide Exh.170, 189 and
195 shows burns injuries. Thus there are injuries in
addition to C.L.W. Some of these witnesses are examined,
some of these witnesses are not examined though injuries
certificates are on record. None of the injured witnesses
who are examined says that they were bitten. Therefore, it
is argued by Shri Dhruv that, on one hand it is the say of
the doctor that, injuries are possible by hard and blunt
substance and by stones, on other hand none of the
witnesses have explained about these injuries. Further, it
is submitted by Shri Dhruv that, so far as burns injuries is
concerned the certificate is produced vide Exh.195, injuries
are shown as C.L.W. while history is given stone, lathi,
burns during riots. Said witness was inside the house of
Mahemudmiya. There is specific evidence that, injuries are
possible by hard and blunt substance and pelting stones.
Therefore, it is argued by Shri Dhruv that, when the mob
came the injured witnesses might have rushed from hither

and thither and they might have received injuries. There is
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no corroboration of injuries by stone For this arguments,
when we consider the case of prosecution in the light of
evidence on record, in some of the certificates injuries in
pelting stones and by hard and blunt substance are
mentioned. There are abrasion, fractures and burns
injuries. From the evidence of P.W.56 - Ayubmiya
Rasulmiya Shaikh has got no injuries, P.W.73 — Faridabibi
Aashikhusen Shaikh has sustained 15% burns injuries,
PW.75 -Firozabanu Bachumiya Shaikh has sustained no
injuries, PW.78 - Basirabibi Bachumiya Shaikh has
sustained 20% burns injuries, PW.80 - Ruksanabanu
Ibrahimmiya Shaikh has sustained 8% burns injuries plus
injuries by stones and sticks, P.W.81 - Dilavarkhan
Abbasmiya Shaikh has sustained no injuries. It is true
that, deceased in the Mahemudmiya's house suffered
suffocation and burns and there was inhale hot smoke. It is
supported by other evidence such as F.S.L., Panchnama of
Scene of offence, if some of the witnesses, who claiming
that they were inside the house have not sustained any
injuries or their cloths were not blackened. From that we
cannot infer that, those witnesses were not inside the
house, if it is otherwise proved from other evidence

assuming that, those witnesses were not inside the house
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of Mahemudmiya but presence of those witnesses in
Shaikh Maholla cannot be doubted and no presumption in
favour of accused can be drawn on this count. It is also
evident that, other houses in Shaikh Maholla were set on
fire and as per say of Investigating Officer and D.S.P. Shri
Gehlot they save many injured from other houses. Further,
if there was no effect to the cloths of witnesses, who
suffered suffocation and carbon particles in trachea or the
position of cloths not explained by the witness, it cannot
discard the fact of carbon particles in trachea or suffocation
as stated by the doctor and on that strength this fact
cannot be disbelieved and we cannot infer that, they were
not inside the house even otherwise they were in Shaikh
Maholla it is well established it is quite possible that the
persons might have rushed hither and tither to save them
and if there is discrepancies where the witness was at
particular point of time that is quite possible and on that
count the testimony of witness cannot be discarded. The
important fact is that, witnesses were very much present in
Shaikh Maholla. Now the issue whether he saw the accused
in the mob or not, will be decided at the relevant point in

this Judgement.
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So far as the evidence regarding administering the acid is
concerned, it is argued by Shri Dhruv that, whether said
injured was inside the Mahemudmiya's house or not, how
she came out, how she sustained burns injuries, all these
points are not explained by the prosecution. For this
purpose when we peruse the evidence of P.W.63 -
Bhikhumiya Kalumiya Shaikh, it is the say of this witness,
after the incident, when the police came, he also came in
Maholla and Sabirhusen Rasulmiya informed him that his
wife is lying near the house of Abbasbhai. He went there
and saw his wife unconscious. She was vomiting.
Thereafter, Sabirhusen Kadarmiya and Akbarmiya
Nathumiya took his wife outside the Shaikh Maholla and
placed her on the otalla of Ishwarbhai Karsanbhai. His wife
was taken to Hospital but this fact is not stated by this
witness in his statement dated 10.03.2002. As per the say
of this witness, he came to know about the conduct of his
wife from Sabirhusen Rasulmiya but Sabirhusen Rasulmiya
is not saying a single word about it. Sharifabnau
Bhikumiya has stated that Bismillabanu was lying near
Dung Hill but there is no Dung Hill near the Shaikh
Maholla and it is admitted by Sharifabanu Bhikumiya
Shaikh. As per the deposition of Sharifabanu, he told about
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the fact that Bismillabanu was lying near Dung Hill, to
D.S.P. and D.S.P. alongwith three persons went there and
took her on the Otalla of Prahladbhai Varvabhai. Whether
Bismillabanu was taken to the Otalla of Prahladbhai
Varvabhai or Ishwarbhai Karsanbhai, there is contradictory
version. Akbarmiya Nathumiya has stated that some one
had administered acid to Bismillabanu. He alongwith
Sabirhusen Kadarmiya, Bhikumiya and Mohamadmiya
Latifmiya, took her to the Otalla of one Patel. P.W.77 -
Badrunnisha Akbarmiya Shaikh is not saying about the
administering of acid to Bismillabanu and that the
Bismillabanu was taken to the Otalla of Ishwarbhai.
Baddrunnisha is saying that her house was burnt, house
hold items were burnt and that the ornaments and cash
were looted while this witness is not saying about this fact.
Thus, inter-se witnesses are giving contrary version.
Sabirhusen Kadarmiya is not stating about this incident.
As per the say of Akbarmiya, Bismillabanu was lying in
Shaikh Maholla itself. While Akbarmiya Nathumiya is
saying that Bismillabanu was lying in the Maholla. Thus,
there is contradictory version. An application was preferred
by this witness to SIT stating that his wife had been killed

by administering acid while in the cross examination, he
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has admitted that this fact is not stated in application made
to S.I.T. Sabirhusen is not telling a single word about
Bismillabanu. Thus, this witness is just trying to pose
himself as eye-witness in the court which may not be relied
upon. Looking to the Post-Mortem Report of Bismillabanu,
there is no sign of administering acid to Bismillabanu.
Looking to the case papers, it shows that Bismillabanu
died due to ex-facie due to suffocation. Therefore, the story
regarding administering acid to Bismillabanu is not
supported. It is not case of anyone that Bismillabanu was
brought out from the house of Mahemudmiya. There are 1*
degree burns over the both extremity of Bismillabanu but
here death is not caused, due to administering of acid.
Thus, no reliance can be placed on the evidence of
administering the acid to Bismillabanu and that can be
considered as an improvement and exaggeration on the part

of witnesses.

One of the main defence on which the case of the
prosecution is attacked by the accused side is that, at the
time of occurrence there was darkness, there was no light
at all. Further, second defence is that the theory of Halogen
light is subsequently, just to misguide the Court and it is

an improvement. Further, it is submitted by Shri Dhruv
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that, street light of the Village is not working as it was
disconnected due to non payment, therefore, it is very
crucial that, in the dark night how the witnesses could

have known any of the accused.

Relying upon the evidence as well as relying upon the
fact that it was a day of Maha Vad Bij means two days after
Poonam, it suggests that there was full moon light at the
time of incident. Thus, it is the say of the Spl. Prosecutor
Shri Shah that witnesses have seen the accused in moon
light and flame light and there was Halogen light and that
on the day of incident, first time when police persons have
taken patrolling there was light. Accused belongs to the
same village and that there was sulfficient light in which
witnesses have identified the accused. As against that it is
argued by Shri Dhruv that street light of village was not
working as it was disconnected. Therefore, it was crucial
that in the dark night how the witnesses could have known
any of the accused. Certain witnesses have claimed that
they have seen certain accused from the light of jeep which
was set on fire while certain witnesses have come out with
story that they have witnessed two of the accused fixing the
Halogen light from the over head electric wires of the street.

Certain witnesses claim that light was fixed from over head
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electric wires of the street. If the electric connection was
disconnected it was impossible that even from the over
head wires, electric connection could have been drawn. The
story of fixing halogen light over the street light is not
stated in the first available statement before the police nor
in the first Charge-sheet, there is no any story of availability
of light or halogen light at the time of incident. Availability
of light or halogen light at the time of incident, is created
subsequently. Police officers have not stated about the
halogen light but the police officers have improved their
version about the availability of light or tube light at the
time of incident as they have not stated this fact in their
statements first time. There is no independent witness in
this regard. As there was dark night how and in what
manner, the witnesses could have recognized certain
accused. These things are required to be proved by
adducing evidence. Further, the alleged place of incident is
surrounded by graveyard. The top wall of the house of
another Maholla to the road, where no street light is
available and majority of the houses were having no electric
connection, in that circumstances, people from village
would finish their work and go to sleep early in the night. In

that circumstances, there would be not chance of even
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electric lights on in the houses. It is argued by Shri Dhruv
that evidence given by the present witness with regard to
connecting tube light to electric pole directly is unbelievable
and created with a view to involve the accused. Further the
electric pole is situated at Kapoorvas opposite to which
stree houses of Shaikh Maholla are situated. The house of
Sabbirkhan Kadarmiya is situated just front side of
Kapoorvas and not at the Shaikh Maholla. Therefore, the
say of Sabbirhusen is against the topography. Thus,
witnesses have created the story of connecting tube light to
electric pole and that too just near to Kapoorvas. Further, it
is argued by him that there is contradiction as to who
placed the halogen lamp. Not only that but the theory of
tube light and halogen light are improved versions by
prosecution witnesses with regard to the light at the time of
incident and it is a created one with an intention to show
that there was opportunity to the witnesses to recognize or

identify any of the accused.

For this purpose when we peruse the evidence of
P.W.86 - Patel Dineshbhai Bhagvanbhai, who has deposed
vide Exh.664 that, Village Sardarpur is covered under his
office and he received one letter from S.I.T., Gandhinagar

seeking information about the position of electricity
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connection and said information is submitted vide Exh.667.
He has deposed on oath that electrical connection was
disconnected on 24.12.2001 due to the non payment in
street light connection. For industrial purpose separate
three phase wires are required while for commercial
purpose and house purpose single phase wire is required.
When street light connection was disconnected other wires
were live and person can connect the wire from live wire. In
the cross-examination, it has come out that panchayat has
not paid the amount of bill of electric consumption of
street-light connection and therefore, street light connection
was disconnected on 06.06.2002. From 24.12.2001 to
06.06.2002 street-light wires were disconnected. Cable,
Meter etc. peripherals were withdrawn by the G.E.B. on
15.01.2002. When we peruse Exh.667 it shows that electric
supply was continued during 22.30 to 8.30 hours and that
supply was live for agricultural and industrial purpose.
From 8.30 to 2.00 P.M. low sedding power closed, is shown,
means for house, agricultural and industrial purpose,
supply of power was closed. On 27.02.2002, 28.02.2002,
01.03.2002 and 02.03.2002, street-light connections was
disconnected due to non-payment of bill of electric

consumption and disconnection notice were issued to
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Sardarpur Gram Panchayat on 15.11.2001 and 29.11.2001
for payment within 24 hours to the Panchayat and on
06.12.2001, street-light connection was disconnected and
Report was submitted to the office and on 05.01.2002 a
letter was written to Sardarpur linemen to withdraw the
peripherals from the line. In support of his say, he has
produced the documentary evidence vide Exh.666 to 668,
696 and 697. Exh.697 is in respect of electric connection in
Shaikh Maholla of Village Sardarpur. There were 5
consumers in Shaikh Maholla and on the strength of this
evidence, it is argued by Shri Shah that a person can
illegally take connection from the live wire passing for the
domestic and commercial use. As per Panchnama, there
was electric connection in the house of Mahemudmiya and
the wires were lying in broken position. It is not the say
that, on the day of incident there was no light at all in the
village. P.W.90 — P.S.I. Shri Galbabhai Khemabhaiparmar,
PW.99 - Police Constable - Krushnakumar Kantilal,
P.W.100 - Police Constable — Rajakbhai Allahrakhabhai,
P.W.102 - A.S.I. - Laljibhai Arjanbhai Desai and P.W.103 —
Head Constable — Ganpatbhai Narsinhbhai have deposed in
respect of position of light that on 01.03.2002, when they

were on patrolling there were lights from panchayat to
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houses in Shaikh Maholla. In his cross-examination, they
have admitted that when they reached at Shaikh Maholla,
after the incident, there was darkness and they have done
whole rescue work with the help of Headlights of police
vehicles. There were no lights in the Maholla. He saw the
persons rushing from Shaikh Maholla and at that time,

street lights were off at about 1.45 A.M.

P.W.105- Anupamsinh Shreejaysinh Gehlot, D.S.P. has
deposed that it is true that, S.I.T. has asked him about
electric shock to the persons in Maholla. It is also admitted
by him that, during the rescue operation he saw live
electric wires lying on the road and some of police persons
have also received electric shock from those wires which
were kept aside by wooden stick. He is unable to say
whether those wires were taken by the persons residing
there from one house to another house. He has admitted
that, before S.I.T. on 06.08.2008 he has stated that it is his
belief that the wires which were lying on the road were
taken by the persons residing in that area and those

connection were illegal connection.

Thus, from the deposition of all these witnesses as

well as the witness from GEB, it transpires that no doubt,



11 322 1/ Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

street-light connection was disconnected but live wires were
passing over the street and in Shaikh Maholla, 5 houses
were having legal electrical connections and on the day of
the incident, when these police persons have visited the
place for the first time and when they were on patrolling,
light was on, while when they reached at midnight after the
incident, there was no electrical light and they have done
their rescue work with the help of headlights of their
vehicles and battery light. Considering the evidence on
record, no doubt street-lights were not working but electric
live wire for domestic and commercial purpose was passing
over the Shaikh Maholla, any person can take illegal
connection from that wires. Looking to the deposition of
D.S.P. Shri Gehlot and other Police Officers, live wires were
lying in Shaikh Maholla therefore, possibilities of taking
illegal connection cannot be ruled out. No question has
been asked in cross-examination to any witness with regard
to the light in Shaikh Maholla's houses. From the record of
GEB it transpires that, five houses were having electric
connection and in that circumstances some light is bound
to come on the street from those houses and at that hour at
the time, one can hardly expect total darkness in a

residential locality. Since the expect of position of light in



/1 323 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

the houses in the locality is not even touched in the cross-
examination of any eye-witness, we cannot infer that, there
was no light in the houses at all. Further, some of the
witnesses have claimed that, they had seen the occurrence
in the light of flame of burning Jeep and Houses. Some
light from the flame of burning Jeep and Houses is bound
to be, in that circumstances if the witnesses are saying
that, they had seen the incident in the light of flame of
burning of Jeep and Houses is possible. Further, the day of
occurrence was the second day after Poonam (Full moon).
Keeping in mind the time of incident and that it was the
end of month February, full moon light can be considered
at that point of time. Thus, the evidence on record does not
indicate absence of any light whatsoever. On the contrary
evidence indicate the existence of light at any rate to be able
to see the occurrence. Magnitude of fire as described by
some other witness was so high that the witnesses could
see from Rawalvas those lights. In that circumstances, it is
impossible to think that, burning of Jeep, Houses, Cabins
would not create sufficient light so as to unable a person to
see occurrence. Thus, judging all, it can be considered that,
there was considerable light due to fire. That was set on by

the mob and it was very much possible for the witnesses to
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see the incident. When the mob came and when the fire
took place, the light that was created by the fire itself very
much made it clear. For this purpose, Spl. Prosecutor Shri

Shah has relied upon 2010(3) G.L.R. 2617, DAHYABHAI

AMBARAM SOLANKI (CHAMAR) v. STATE OF GUJARAT,

in which it has been observed that, on facts it was found
that, it was a full moon night besides there were electric
light poles near the place of incident, in that circumstances
it was held that, witness could have seen the occurrence.
Further, it is observed in the citation that, the village
person who used to stay in the agricultural fields during
nights are trained to work in the darkness and therefore, no
inference can be drawn that, the witness might not have
seen the incident as it was night time. Here in the present
case, considering the situations of locality and the persons
residing in the said locality being labour class, we can infer
like villagers, they are trained to work in dim light being
habitual one therefore, if the witnesses say that, they have
seen the incident in the light of flame of burning Jeep,
cabins and houses, it cannot be doubted. And the
arguments advanced by Learned Advocate Shri Dhruv in
this regard is not acceptable that, there was total darkness

and it was highly impossible to see the occurrence



/1 325 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

therefore, the citation is applicable to the present set of

facts also.

Prosecution has also relied upon AIR 2009 SUPREME

COURT 1729, STATE OF U.P. v. SUKHPAL SINGH &

ORS. It is observed in the citation that, there was full
moon light and in moon light and lantern lights, witnesses
had identified the accused. Further the accused were
otherwise known to witnesses, they were not strangers to
them. So far as this ruling is concerned here in the present
case, from the evidence on record we can infer that,
witnesses could see the occurrence and as per case of
prosecution, persons in the mob were from the same
village. So far as identification of accused in the present set
of circumstances is concerned, it will be decided at the
relevant stage. At present the ratio laid down in the Citation
is to be considered only for the purpose that, in the moon
light and in the light of flame of burnings, the witnesses

have seen the occurrence.

So far as fact regarding Halogen light is concerned,
this fact is developed subsequently. In earlier statements
none of the witnesses had stated about halogen light. From

the evidence of Investigating Officer Shri G.V.Barot or from
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the evidence of other witnesses, it transpires that,
Investigating Officer of S.I.T. has not investigated about the
halogen light. As per his deposition when the Police reached
at the place of incident, there was dark night and rescue
operation was done with the help of headlights of their
vehicles. From the deposition of Investigating Officer Shri
K.R.Vaghela, it transpires that, it is not revealed from the
statements of any one that, at the time of incident there
was halogen light in the Shaikh Maholla. PW.71 -
Mangabhai Ramabhai Rawal is not stating about placing of
any halogen light or focus light. Further P.W.65 - Shaikh
Akbarmiya Nathumiya has deposed about halogen light
after six years of incident before Investigating Officer of
S.I.T. As per deposition of this witness on 28.02.2002 at
about 4.00 P.M. to 5.00 P.M. on the street light Mathurbhai
Trikambhai and Kanubhai Sarpanch have raised Focus
lights. Munsafkhan Pathan has not stated about the
availability of lights at the time of incident. He is admitting
that, at the time of incident street-lights of Shaikh Maholla
was not working. P.W.60 - Shaikh Bachumiya Imammiya
has deposed that, on 28.02.2002 at about 5.00 P.M.
Mathurbhai Trikamdas had directly connected the line of

street pole near Shaikh Maholla and focus light at the
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graveyard. @P.W.56 - Shaikh Ayubmiya Rasulmiya has
deposed that, when he reached towards his house, he saw
halogen light towards streetlight focused towards his
Maholla. He asked Kanubhai Sarpanch whether the street
light bill has been paid or not and he replied that street
light bill has been paid and stated that he would enjoy
beating Muslims. Mathurbhai Trikambhai had climbed and
started the light. P.W.54 - Shaikh Sharifmiya Bhikhumiya
has deposed that, Amratbhai Somabhai has placed halogen
light on street on 01.03.2002 at about 7.00 P.M. As per the
say of P.W.48 - Shaikh Sabirhusen Kadarmiya, a day earlier
to the incident i.e. on 28.02.2002 at about 7.30 P.M.
Ambalal Maganlal Patel and Amratbhai Somabhai Patel,
came near the electric pole and Amratbhai Somabhai
climbed the electric pole and joined the direct electric wire
to the tube light. P.W.53 — Kulsumbibi Kadarmiya Shaikh,
who happens to be the mother of P.W.48 - Shaikh
Sabirhusen Kadarmiya is not saying anything about this
incident. P.W.87 - Patel Jitubhai Chhaganbhai, who
happens to be the Complementariness of Village Sardarpur,
has stated that on the street light pole, there were bulbs
and tube lights but the panchayat has not paid the bill of

electric consumption and therefore, the electric connection
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was disconnected by the G.E.B. In his cross-examination,
Talati-cum-Mantri has admitted that, before the day of
incident, on the day of incident and after the day of
incident, street-light of village Sardarpur was off. He has
stated in his deposition that on 01.03.2002, at about 7.30
P.M., he traveled from village Sardarpur to Firozpura from
graveyard of Sardarpur. It was winter time and there was
darkness. There was no street light at that time. He had not
seen halogen lamps or lights at the street light pole or any
other place. PW.91 — Mahendrasinh Lalsinh Rathod, P.S.I.,
has stated that at about 10.30 pm when he reached
Sardarpur village, street lights were on. Thus considering
the evidence of halogen light and the fact that, it is not
inquired by Investigating Officer Shri G.V.Barot that, there
were halogen lights at the time of incident, whether tube
lights were on the pole, it was not investigated by him, no
panchnama was drawn by him in this regard, no map is
prepared of the place where the tube-light or halogen light
were found. As per say of Investigating Officer when police
reached at the place of offence after the incident, there was
darkness. Considering above all the theory of tube-light or
halogen light is not well established by the prosecution and

much reliance cannot be placed on the evidence regarding
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halogen light and tube-lights as deposed by the witnesses
and those can be considered as improvement. But the fact
that, there was sufficient lights and witnesses could see the

occurrence cannot be discarded.

For appreciation of evidence in criminal trial to arrive at a
correct conclusion there are certain golden thread in the
administration of justice in respect of criminal trial for that
for appreciation of evidence defence side has drawn the
attention of this court towards the cardinal principles
which are to be kept in the mind while appreciating the
evidence of the witnesses. For that accused side have
drawn the attention of the principles laid down in the

following citations.

In the case of (2011) 2 SUPREME COURT CASES

(Cri) 375, SUNIL KUMAR SAMBHUDAYAL GUPTA (DR.)

AND OTHERS v. STATE OF MAHARASHTRA, it is

observed in the cited ruling that, while appreciating the
evidence, the court has to take into consideration whether
the contradictions/omissions had been of such magnitude
that they may materially affect the trial. Minor

contradictions, inconsistencies, embellishments or
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improvements on trivial matters without effecting the core
of the prosecution case should not be made a ground to
reject the evidence in its entirety. The trial court, after
going through the entire evidence, must form an opinion
about the credibility of the witnesses and the appellate
court in normal course would not be justified in reviewing
the same against without justifiable reasons. It is further
held that, where the omission(s) amount to a contradiction,
creating a serious doubt about the truthfulness of a
witness and the other witness also makes material
improvements before the Court in order to make the
evidence acceptable, it cannot be safe to rely upon such
evidence. It is further held that, the discrepancies in the
evidence of eyewitnesses, if found to be not minor in nature,
may be a ground for disbelieving and discrediting their
evidence. In such circumstances, witnesses may not
inspire confidence and if their evidence is found to be in
conflict and contradiction with other evidence or with the
statement already recorded, in such a case it cannot be
held that the prosecution proved its case beyond reasonable
doubt. It is further held that, in case, the complainant in
the FIR or the witness in his statement u/s.161 Cr.P.C., has

not disclosed certain facts be meets the prosecution case
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first time before the court, such version lacks credence and
is liable to be discarded. In the case of State of Rajasthan
v. Kalki, while dealing with this issues, Hon'ble Supreme
Court of India has observed that, in the depositions of
witnesses there are always normal discrepancies however
honest and truthful they may be. These discrepancies are
due to normal errors of observation, normal errors of

memory due to lapse of time, due to mental disposition
such as shock and horror at the time of the occurrence,
and the like. Material discrepancies are those which are
not normal, and not expected of a normal person. It is
further held that, the courts have to label the category to
which a discrepancy belongs. While normal discrepancies
do not corrode the credibility of a party's case, material
discrepancies do so. In the case of Biharnarth Goswami v.
Shiv Kumar Singh, Hon'ble Supreme Court of India has
examined the issues and held that, Exaggerations per se do
not render the evidence brittle. But it can be one of the
factors to test the credibility of the prosecution version,
when the entire evidence is put in a crucible for being

tested on the touchstone of credibility.

It is further held that, while deciding such a case, the court
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has to apply the aforesaid tests. Mere marginal variations
in the statements cannot be dubbed as improvements as
the same may be elaborations of the statement made by the
witness earlier. The omissions which amount to
contradictions in material particulars i.e. go to the root of
the case/materially affect the trial or core of the
prosecution case, render the testimony of the witness liable

to be discredited.

Every accused is presumed to be innocent unless his guilt
is proved. The presumption of innocence is a human
right.  Subject to the statutory exceptions, the said
principles forms the basis of criminal jurisprudence of
India. The nature of the offence, its seriousness and
gravity has to be taken into consideration. The appellate
court should bear in mind the presumption of innocence of
the accused, and further, that the trial Court's acquittal
bolsters the presumption of his innocence. Interference
with the decision of the trial court in a casual or cavalier
manner where the other view is possible should be avoided,
unless there are good reasons for such interference. It is
further held that, in exceptional cases where there are

compelling circumstances, and the judgment under appeal
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is found to be perverse, the appellate court can interfere
with the order of acquittal. The findings of fact recorded by
a Court can be held to be perverse if the findings have been
arrived at by ignoring or excluding relevant material or by
taking into consideration irrelevant/inadmissible material.
A finding may also be said to be perverse if it is “against the
weight of evidence”, or if the finding so outrageously defies
logic as to suffer from the vice of irrationality. The rule of
appreciation of evidence require that court should not draw
conclusions by picking up an isolated sentence of a witness
without adverting to the statement as a whole. In such a
fact situation, it is not safe to rely on his testimony for the
simple reasons that he had made a lot of
improvements/embellishments while deposing in court and
vital contradictions exist with his earlier recorded
statement. @ Thus, no reliance can be placed on his
depositions to hold that the appellant had ill-treated the
deceased or that appellant 3 had taken away/worn her
ornaments or that she had been deprived of their love and
affection or that she was not suffering from epilepsy, etc.
The cumulative effect of the medical evidence given by
three doctors leads us to the conclusion that the deceased

had been suffering from manic depression and certainly
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had some mental/epileptic/psychotic problem.

In the case of 1982 CRI. L.J. PAGE 630 (2), MOHANLAL

GANAGARAM GEHANI v. STATE OF MAHARASHTRA, it

is held by the Hon'ble Supreme Court of India that, S. 145
applies only to those cases where the same person makes
two contradictory statements either in different proceedings
or into different stages of a proceedings. If the maker of a
statement is sought to be contradicted his attention should
be drawn towards his previous statement under Sec. 145 of
Indian Evidence Act. Meaning thereby where the statement
made by a person or witness is contradicted not by his own
statements but by the statement of another prosecution
witness the question of application of Sec.145 does not

survive.

In the case of 20056 SUPREME COURT CASES (CRI.)

PAGE 870, SHINGARA SINGH v. STATE OF HARYANA

AND ANOTHER, it is held by the Hon'ble Supreme Court of

India that, the change in version of prosecution during the
trial was deliberate and not merely accidental or on
account of lapse of memory. It cannot be disputed that

this was a very significant change.
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The case of 2000 SUPREME COURT CASES (CRI.) 764

SURESH RAI AND OTHERS v. STATE OF BIHAR,

was a case of Murder and group rivalry and false
implication and eye-witnesses were closely related to each
other as also to the deceased and inimical to accused-
appellants — Having received the information about the
murder, when investigating officer reached the place of
occurrence — Names of the accused=appellants were
mentioned only in the statement of a witness recorded by
investigating officer after preparing inquest report -
Statement of the eyewitnesses that in compliance with
accused's order to move away as they wanted to do away
with the deceased, they had meekly moved away leaving
deceased there alone was unbelievable — On facts held,
entire investigation was wholly tainted and the appellants
have been implicated in the case on the collective mischief

of the informant, and the investigating officer.

The case of 1977 SUPREME COURT CASES (CRI.)

PAGE 374 RAM ASREY PANDEY v. STATE OF BIHAR,

was a case of eye-witness and it was observed in it by the

Hon'ble Supreme Court of India that, Criminal Trial —
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Witness — Eye-witness — When the eye-witnesses have
unscrupulously spoken the untruth on all vital points,
their testimony cannot be accepted and conviction based on

such evidence has to be set aside.

In the case of 1965 (1) CRI.L.J. PAGE 226 (VOL.70,

C.N. 73) MASALTI (IN CR.A.NO 30 OF 1964) MUNGA

RAM AND OTHERS (IN CR.A.NO. 31 OF 1964)

BHAGWATI AND OTHERS (IN CR.A.NO.32 OF 1964)

CHANDAN SINGH AND OTHERS (IN CR.A.NO.33 OF

1964) LAXMI PRASAD (IN CR.A.NO.34 OF 1964) v. THE

STATE OF UTTAR PRADESH, it is held by the Hon'ble

Supreme Court of India that, it is undoubtedly the duty of
the prosecution to lay before the Court all material evidence
available to it which is necessary for unfolding its case; but
it would be unsound to lay down as a general rule that
every witness must be examined even though his evidence
may not be very material or even if it is known that he has
been won over or terrorized. In such a case, it is always
open to the defence to examine such witnesses as their
witnesses and the Court can also call such witnesses in the
box in the interest of justice. It is further observed in the

cited ruling that, when a criminal Court has to appreciate
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evidence given by witnesses who are partisan or interested,
it has to be very careful in weighing such evidence. But, it
would be unreasonable to contend that evidence given by
witnesses should be discarded only on the ground that it is
evidence of partisan or interested witnesses. The
mechanical rejection of such evidence on the sole ground

that it is partisan would invariably lead to failure of justice.

It is further held in the cited ruling that, under the
Evidence Act, trustworthy evidence given by a single
witness would be enough to convict an accused person,
whereas evidence given by half a dozen witnesses which is
not trustworthy would not be enough to sustain the
conviction, But where a criminal court has to deal with
evidence pertaining to the commission of an offence
involving a large number of offenders and a large number of
victims, it is usual to adopt the test that the conviction
could be sustained only if it is supported by two or three or
more witnesses who give a consistent account of the

incident.

In the case of (2010) 1 SUPREMECOURT CASES

(CRI.) PAGE 413 = (2009) 10 SUPREME COURT CASES
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(CRI.) PAGE 773, PANDURANG CHANDRAKANT

MHATRE AND OTHERS v. STATE OF MAHARASHTRA, it

is observed by the Hon'ble Supreme Court of India that, in
Muthu Naicker V. State of T.N. Hon'ble Supreme Court of
India has held that, where an occurrence takes place
involving rival factions, it is but inevitable that the evidence
would be of a partisan nature and rejection of such

evidence on that ground may not be proper.

Further it is held that, the dominant question to be
considered in the instant case is whether the witnesses,
despite being interested, have spoken the truth and are
credit worthy. Once it is found by the court, on an analysis
of the evidence of an interested witness that there is no
reason to disbelieve him then the mere fact that the
witness is interested cannot persuade the court to reject
the prosecution case on that ground alone. It is further
held that, in cases involving rival political factions or group
enmities, it is not unusual to rope in persons other than
those who were actually involved. In such a case, court
should guard against the danger of convicting innocent
persons and scrutinize evidence carefully and, if doubt

arises, benefit should be given to the accused.
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In the case of 1988 CRI. L.J.1812 = AIR 1988 SUPREME

COURT PAGE 1785, SMT.LICHHAMADEVI v. STATE OF

RAJASHTHAN, it is observed by the Hon'ble Supreme

Court of India that, the statement of disinterested persons
the Medical Officer that, deceased told him that her
mother-in-law had burnt her accepted though he has not
recorded the same in medical register. It was a
communication by a patient to the doctor who treated her.
Doctor was a Government Servant, on duty in the Hospital
and nothing was elicited from his cross-examination that

he was interested in or inimical towards the accused.

In the case of 1976 CRI. L.J. 1985 = AIR 1976 SUPREME

COURT 2468, STATE OF ORISSA v. MR.BRAHMANANDA

NANADA, it is observed by the Hon'ble Supreme Court of
India that, where in a murder case the entire prosecution
case depended on the evidence of a person claiming to be
eye-witness and this witness dis not disclose the name of a
assailant for a day and a half after the incident and the
explanation offered for non disclosure was not believable. It
was held that such non disclosure was serious infirmity

which destroy the credibility of evidence of the witness.
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Considering the arguments advanced on behalf of both the
sides and on perusing the oral as well as documentary
evidence produced by the prosecution as well as on going
through the Further Statements of the accused and the
documents attached with Further Statements alongwith
the cited Rulings on behalf of both the sides, when we
appreciate the evidence on record by keeping in mind the
citations and submissions of both the sides, when we

peruse the deposition of P.W.47 - Shaikh Ibrahimbhai

Rasulbhai, he has deposed on oath that, there was Gujarat
Bandh on 28.02.2002. He had gone to the village for labour
work and in the afternoon he had come back to his house
for lunch at that time, he saw mob moving around in the
village. After lunch, again he went to his field and returned
back at about 7.00 P.M. to his house and at that time also,
he saw mob moving around in the village. He has also
stated that in the market 2 to 3 cabins of Muslims and
other castes were set on fire in the presence of P.S.I. -
Mahendrasinh Lalsinh Rathod and Galbabhai Khemabhai
Parmar. Again, he has deposed that 4 to 5 Patels came
near to his Maholla and Rajendrakumar Punjabhai
Tribhovanbhai put one burning rag of petrol below the

cabin of this witness. The complainant removed that
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burning rag. In the cross-examination, he has admitted
that he had not seen the mob setting on fire the cabins.
Further, it is admitted by him that he has not seen setting
on fire the cabins of Muslim and other community in the
presence of P.S.I. -Rahtod and Parmar. Thus, from his
evidence it becomes clear that he has not seen the incident
of setting on fire the cabins of Muslims and other
community on 28.02.2002. If, this fact is not stated in the
complaint or any of his statement it is not going to effect
the prosecution’s facts which are proved. Now the question
is whether the said mob was of Patels and cabins were
burnt in the presence of both the Police Sub-Inspectors.
For this purpose when we go through the deposition of
P.W.90 - Parmar Galbabhai Khemabhai, it comes out that
on receiving information about burning of cabins near
panchayat they went to Sardarpur and tried to extinguish
the fire of cabins and fire fighters were called by them. It
suggests that the say of this witness that cabins were set
on fire in the presence of these two Police Inspectors is not
supported by this witness. They reached subsequently at
the place of burning of cabins and at that time there was
no mob. Further from the cross examination it itself

appears that he himself has not seen setting on fire the
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cabins. Once the witness himself is admitting that he has
not seen the mob setting on fire the cabins in the market.
Therefore, the say of this witness that the said mob was of
Patels cannot be accepted. No doubt witness has not seen
the incident of burning in the market but, thereafter, mob
came towards their Maholla, at that time putting of
burning rag by Rajeshbhai Punjabhai under his cabin
which was thrown by him is concerned, this incident
occurred near to Maholla and his cabin. Therefore, his
presence near Maholla or his cabin cannot be doubted
Simply, because this fact is not narrated in the complaint
or in his statement even otherwise this fact is not going to
disprove the main incident. However, three cabins were
burnt near Shaikh Maholla, supported by Panchnama and
other evidence. Nothing comes out from cross-examination
from which we can discard this fact. Therefore, the
arguments advanced by Shri Dhruv in this regard are not

sustainable.

The fact that mob was moving around the village as
stated by the witness personally seen cannot be discarded
simply because this fact is not stated in the complaint or
statements. Therefore, the arguments advanced by Shri

Dhruv in this regard becomes insignificant. Even otherwise
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if, these facts are not stated in complaint or statement it is

not going to effect the other material facts as it is in respect
of incident dated 28.02.2002. We are mainly concerned

with the incident dated 01.03.2002. For that, first of all I
would like to appreciate the evidence of witnesses of Shaikh

Maholla.

Further P.W.47 - Shaikh Ibrahimbhai Rasulbhai has
deposed that on 01.03.2002, there was Bharat Bandh call.
At about 10.00 P.M., a mob of Patel’'s came from Mahadev
temple side and they were shouting slogans to cut, beat the
bandiyas, no one should be left alive and they came
towards Shaikh Maholla and they burnt 3 cabins of Rafik
Mohamed, Igbalmiya and one cabin of the complainant and
started pelting stones. Police came and disbursed the mob.
Thereafter, police went away. After patrolling, again mob of
Patel's gathered and shouted slogan to beat and cut the
Bandiyas. They were having dhariya, sword, trishul, spear,
petrol gallons and kerosene gallons in their hand and they
have started burning houses. They burnt the house of
Mahemudmiya,  Akbarmiya, Rasulmiya, Jamalmiya
Dosumiya, Dilsajmiya Darji and Kesarmiya. He saw the

mob.
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They came towards Maholla by burning the houses
leading and causing damage to the house and then they
burnt the jeep of Bachumiya Imammiya. This part of
deposition of this witness is supported by Panchnama
which shows damage to the house and door of house of the
witness and  his family members were inside
Mahemudmiya’s house from where dead bodies were taken
or those who are alive but injured were brought and taken
to Civil Hospital, Mahesana. This fact is supported by police
witnesses and other witnesses and also by injury
certificates, P.M Reports etc. Further, this witness was very
much present in the Shaikh Maholla. He was injured in the
incident which is supported by medical evidence. Hence,
his presence in the Maholla cannot be doubted. Therefore,
the say of witness in this regard cannot be discarded. Patels
were throwing stones from their house and from graveyard
also, they were pelting stones. Due to the pelting of stones,
door of his house had broken. He asked his wife and
children to go to the house of Mahemudmiya to save their
lives and  therefore, his family members and other
members of his Maholla went to the house of

Mahemudmiya. Mob had poured kerosene and petrol
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around the house of Mahemudmiya with the pelting of
stones. He sustained injury on head and other parts of his
body. He fell down in his house and due to the injury he
could not go to the house of Mahemudmiya. As the police
came and went towards the house of Mahemudmiya, the
house was burnt. Police took the injured persons and dead

bodies to the Civil Hospital.

Accused side has opposed the version of the
complainant and has argued that this witness has tried to
make change in timing but the version of the witness with
regard to timing of first mob in complaint it is mentioned as
11.30 P.M. while in his deposition he is stating time as
10.00 P.M. No doubt there is such difference in timing
because witness is a labour and uneducated person. As per
prosecution case mob came twice, first at about 9.30 P.M.
and second time mob came at about 11.30 P.M. The
incident occurred during night if, there is variation in
respect of timing in deposition as well as in statement it is
not so, to compel a reasonable prudent person to discard
whole incident. It is not going to effect adversely or no
prejudice is going to be caused to the accused due to such

variation in timing. Considering above all, variation in
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timing is to be considered as natural one and not
intentional nor tutored one and under the circumstances
and gravity and nature of offence, the incident occurred if
there is such difference in stating the time of occurrence, it
does not effect the fact that, the mob had come on
01.03.2002 at about 9.30 P.M. to 10.00 P.M. and set on fire
three cabins just at the entrance of Shaikh Maholla and
also set on fire houses in Shaikh Maholla. Thus, the fact of
this incident remains as it is. Further,this fact is supported
by Panchnama, deposition of panchas, Videography etc.
Further setting on fire of cabins as well as burning of
houses are not much more opposed by the defence.
Panchnama shows the damage to the house and door of
house of witness. So far as the fact regarding burning of
jeep of Bachumiya Immamiya is concerned, this fact is also
supported from the Panchnama and other evidence.
Therefore, the say of this witness regarding burning of jeep
and burning of houses and cabins are supported by other
witnesses also. So far as evidence regarding damage to the
house of Mahemudmiya is concerned and that his family
members were inside the Mahemudmiya's house is
concerned, from Post-Mortem Reports, Injury Certificates,

Inquest Panchnamas and from the evidence of police
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witnesses it is supported that family members as stated by
this witness in his deposition were in side the
Mahemudmiya’s house and they were burnt and brought
out either alive or their dead bodies were taken out from

the house.

He has further admitted in his affidavit dated
06.11.2002 that 33 lives were lost in this brutal preplanned
electrocution and burning alive incident. Attack continued
till  2.30 A.M. His brother-in-law who had escaped by
jumping upon the grave in the nearby graveyard, helped to
pull out the survivors after police arrived at 3.30 A.M.
When he pulled him out among the corpuses by their near
and dear ones, the skin of the dead bodies was struck to
their bodies. In this regard, this witness has admitted in his
cross-examination that he was not in the house in which
the incident took place and persons were burnt. He has
also admitted that house of Mahemudmiya is the house in
which the incident took place and also admitted that
during the whole incident, he was in his own house. He has
denied the fact that when the incident took place in the
Mahemudmiya’s house at that time, he was in the house. It

suggests that he was not in the house in which the main
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incident took place. He has also deposed that he was pulled
out from the heap of dead bodies and skin of those dead
persons struck to his body. Thus, on this strength, it is
argued by Shri Dhruv that either this witness has stated
false facts before the Hon'ble Supreme Court or has given
false account on that point before this Hon’ble Court.
Further, it is argued by Shri Dhruv that it is deposed that
he was not able to move to the house of Mahemudmiya in
which the incident took place. He was asked in cross-
examination as to which of these two facts is correct facts
against which he has deposed that, what is stated in
affidavit is correct one. Keeping in mind both the situations
whether the witness was in his house or in Mahemudmiya’s
house. When we consider the facts, assuming it is true that
complainant fell down in his house or he went to
Mahemudmiya’s house prior to that there was sufficient
opportunity for him to see the mob as incident was going
on in the Maholla. It is only after door was broken, persons
from his house went to Mahemudmiya’s house and from
entrance of Shaikh Maholla mob came by burning the
houses. Therefore, under above circumstances it is not of
much importance and no much weightage can be given to

this fact. So far as history given by the complainant is
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concerned, when we peruse the certificate of complainant,
which is produced on record vide Exh.161, in the certificate
history of pelting stones and burning by pouring petrol and
kerosene in the room on 02.03.2002 at between 00.30 to
2.30 A.M. patient was conscious is mentioned. Whether
this history is given by the complainant, this certificate is
silent about it. However, the arguments advanced by the
learned advocate Shri Dhruv that, this fact is not narrated
in the complaint and as per evidence, he was not in the
house of Mahemudmiya while as per his affidavit he was in
the room and thus contradictory statements are there in
this regard and history given by the complainant is not
reliable is concerned, from the history it transpires that,
this history is given by the complainant and he was fully
conscious at the time of narrating the history. From the
words narrated in the history, it appears that, history is in
general manner. It is not made clear in the history whether
the complainant was inside the house of Mahemudmiya or
in his own house though this history can be considered as
corroborative piece of evidence. There is discrepancies in
the evidence of the complainant whether he was inside the
Mahemudmiya's house or in his own house but the fact

that, before receiving injuries he was in his house and he
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was having sufficient opportunities to see the mob is well

established by the prosecution.

This witness has stated in cross-examination that, in
Shaikh Maholla, his house is situated near the house of
Bachumiya Imammiya whose jeep was burnt by the mob
which was seen by him. He has also admitted that when
jeep was set on fire, mob was spread over surrounding to
the house of Mahemudmiya. He has also admitted that
when jeep was set on fire, at that time, there were nearly 20
persons in his house. He has further stated that when the
door of his house was broken, all 20 persons had come out
from his house and went inside the house of
Mahemudmiya. He slept by the side of his house. For this
evidence, it is argued by Shri Dhruv that if at all, the mob
which was spread over by the house of Mahemudmiya, the
person who had come out from the house of the witnesses
can be assaulted by the mob itself. Mob had allowed nearly
20 persons to come out from the house of this witness and
to go into the house of Mahemudmiya. It is further argued
by him that this fact suggests that witness has not seen
actual incident and has projected himself as eye-witness

and complainant of the case. The manner in which real
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incident occurred has not been stated by the witness. The
main geneses and occurrence is suppressed by the
prosecution from this Court. It is admitted by this witness
that, door of his house opens in Maholla and there is no
other route from where these 20 persons can go to the
house of Mahemudmiya. Thus, this say of the witness is
highly improbable. This witness has committed mistake in
giving name of his wife and had given name of his daughter.
There is possibility that at the time when the complaint was
given, he was not knowing who has died as he is not the
witness of the incident and the complainant is not
narrating the true version of the incident in his words and

at the instance of someone, complaint is created.

To decide the fact whether complainant was in his
house or Mahemudmiya’'s house as argued by Shri Dhruv is
concerned, when we peruse map, Panchnama of the house
of Ibrahimmiya Rasulmiya there is two rows in Shaikh
Maholla and in between the two there is a passage for
ingress and egress and the house of Mahemudmiya is at
the end of the row and it is at the center. While house of
Ibrahimmiya Rasulmiya is between the row. Mob was

attacking the houses in Shaikh Maholla and door of the
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house of the complainant was broken in that circumstances
if by trying themselves to save their lives 20 persons went
from the house of the complainant to house of
Mahemudmiya. That is the natural conduct of the
witnesses. There cannot be a mathematical calculation on
such a situation. Every person would try to save himself by
avoiding mob and if, the victims went to the house of
Mahemudmiya safely that is possible. Looking to the
distance between two houses on seeing mob in attacking
mood, a person can go to Mahemudmiya’'s house without
being injured. Therefore, arguments of accused side on this
point is not sustainable. Therefore the arguments on behalf
of accused that this witness is coming with his fanciful
version which has never occurred and if at all, it has
occurred, it is not being stated for 8 years as to the

occurrence is not acceptable.

As per the case of prosecution P.W.48 - Shaikh

Sabirhusen Kadarmiya, he was inside the house of
Mahemudmiya. When we go through the deposition of this
witness he has deposed that on 28.02.2002 at about 7.30
P.M., Ambalal Maganbhai and Amratalal Somabhai came

near the electric pole which is opposite to the house of the
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witness. Amratbhai Somabhai climbed the electric pole and
connected the tube light with the electric line. Further he
has deposed that he and his father was sitting, at that
time, Ambalal Maganlal on seeing his father told that now,
they would enjoy beating Bandiyas. It is further deposed
that, on telling the above sentence to his father and mother,
they went away. So far as this fact is concerned, this fact is
not getting much support from other evidence. Even
otherwise if, a person connects an electric wire with the
electric pole it cannot be said that it was a preplanned for a
conspiracy assuming it is true then also it is not going to
effect adversely to the actual incident but at the same time
we cannot conclude that he is telling whole incident falsely,

at the most it can be considered as exaggeration.

Further, it is deposed by him that on the same day, at
night, the cabins just in front of Shaikh Maholla were burnt
and more cabins of Muslims and other community were
also burnt. On 01.03.2002, he saw his cabin in burning
condition which was situated in the Veranda of Gram
Panchayat. On that day, there was Bharat Bandh. He came
back to his house and told his father about the burning of

cabins. Due to fear they went to Shaikh Maholla in the
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evening. In the night at about 10.00 P.M. Patel’s from their
village had attacked Shaikh Maholla alongwith Dhariya,
stick, pipe, kerosene and petrol gallon and other chemicals.
Houses in the Maholla were burnt. Three cabins at the
entrance of Maholla were burnt at that time focus light was
there and they were instigating the mob and pelting stones.
House of Patel Maholla were in height whereas house of
Shaikh Maholla were low. They were throwing stones from
their houses. Patels were throwing stones from Veranda of
Graveyard. From all sides, they were pelting stones and the
people from Shaikh Maholla tried to save them and they
had also pelted stone just to save them. He sustained injury
in his neck and he went to the house of Akbarmiya
Rasulmiya. The mob came towards the Shaikh Maholla and
by burning house of Shaikh Maholla they reached up to the
house of Mahemudmiya Husenmiya. This version of this
witness supports the say of the complainant. Further, it is
deposed by this witness that they had broken window by
pouring petrol and kerosene. They had burnt the houses.
There was one iron rod, with that electric current was
joined and put in the house of Mahemudmiya. For this
purpose Shri Dhruv has argued referring to the deposition

of this witness with regard to the evidence that one long
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iron rod was joined with the current and placed in the
room. Persons inside the house were screaming for help. It
is argued by Shri Dhruv that it is not stated before the
police in the statement dated 06.03.2002 but for the first
time, he is coming with this story before the court and
witness is tutored one. Even this witness has gone to
explain that the rod with current was placed in the window
of the house, touched by D.S.P. and D.S.P. received electric
shock while in earlier deposition, he has stated that said
iron rod was placed in the room while D.S.P. Gehlot is not
saying about the electrical shock having been received by
him. He has not so stated in any of his statement. This fact
is not getting support from Panchnama and from other
evidence. No doubt there is electric burn injury to one
injured witness and electric live wire was lying in Shaikh
Maholla. There is an evidence to that extent but putting of
iron rod in Shaikh Mahemudmiya’s house is an

exaggeration.

Persons from Mahemudmiya’'s house were screaming
for help from 10 P.M. to 12 A.M. but no one came to save
them. At about 2.30 A.M. D.S.P. and other police persons

came and the mob ran away. As the police came, the
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persons from Shaikh Maholla came out and went towards
the house of Mahemudmiya Husenmiya. In that house, iron
rod with electric current was lying and the lock of the door
was broken by gun and current wire was also broken by
gun. So far as this part of evidence is concerned Shri
Dhruv has argued referring to deposition of this witnesses
that, the door of the house of Mahemudmiya was locked
and it was broken upon with the help of rifle of the police
even live electrical wire was separated with the help of rifle.
Thus, door of Mahemudmiya’s house had locked, is a new
story put forth by this witness. Therefore, witness are
saying different account on this point. Some of the
witnesses are saying that they have locked the door and
window from the inside the house but none of other witness
has ever stated that house of the Mahemudmiya was locked
from out side by any one either at the time of incident or
even after the incident. Even the police officers who are
examined and who have brought out the dead body from
the house have never stated that the door was closed from
out side and it was locked from out side nor they have
stated that it was broken with the help of rifle. Further,
this fact is not stated in the statement dated 06.03.2002.

This fact is stated before this court for the first time after
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six years. So far as this point is concerned every person
used to describe the incident as per his own
understanding. There was a big mob. It is evident that the
door was closed and it was opened, whether it was closed
from inside or from out side the fact remains that it was
closed. Witness might have understood that it is broken by
rifle. Assuming it is an exaggeration then also it is not
going to the root of the case and on this point one cannot

conclude that witness is telling a lie.

Further it is deposed by this witness that 28 persons
were dead and some persons were burnt and had sustained
injuries, who were sent to Mahesana Civil Hospital. This
fact is supported by other eye-witnesses, police witnesses
and medical evidence. He is son-in-law of complainant. He
sustained injury by brick but he had not taken any
treatment. He had submitted one application before S.I.T.,
his statements were recorded on 06.03.2002 and
10.05.2008, respectively. His house is just 30 Ft. away
from Kapoorvas and Kapoorvas belongs to Patel
community. He came to Shaikh Maholla. Due to fear, that is
natural conduct. There is no question of identification

parade as he is residing in Shaikh Maholla since his birth
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therefore, there is no question of identification of accused
by the witness. Further, it is argued by Shri Shah that,
house of Akbarmiya Rasulmiya is towards the right side in
Shaikh Maholla means adjacent to the back of Patels
Maholla. His house is 2" in line from the entrance. On
perusing map, if a person stands near to his house, he can

see the persons going and coming in the mob.

Further, it is argued by Shri Dhruv referring the
evidence that, mob had come for the first time near the
Shaikh Maholla and they had set on fire the three cabins
near Shaikh Maholla and started pelting stones. On arrival
of police, mob disbursed. After police went away and again
the same mob came. This story is not stated before the
police and contradictions are proved in this regard. As per
say of this witness incident took place at about 10.00 P.M.
There is no theory or story of mob disbursed and again
assemble. This witness is telling different story from
others. This evidence supports the say of the prosecution
that mob had set on fire three cabins just at the entrance of
Shaikh Maholla, pelting stones etc., which supports the say
of other witnesses simply because this witness has stated
that on arrival of police mob disbursed and again assemble

the version about setting on fire cabins pelting stones etc.,
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cannot be discarded. As per the case of the prosecution
first mob came and on arrival police lobbed shells and mob
disbursed and second time mob came at the most it goes in
minor discrepancy and minor contradiction. Simply
because there is some minor discrepancies in narrating the
fact it cannot be concluded that the version of this witness
in respect of setting on fire of cabins, houses requires to be
discarded. So far as evidence regarding closing/breaking of
door of Mahemudmiya’s house is concerned, it is a fact on
record that door was closed either from inside or from out
side and it was broken or opened after the police came, in
such circumstances whether the door was broken with the
help of rifle or in other way. It is not evident that the
witness was too near to the house. There were police
persons alongwith other persons were present in the
Maholla and they were trying to open the door and
thereafter, they took the dead bodies out of the room and
injured were brought out from the room in that
circumstances, it becomes immaterial whether the door
was opened with the help of rifle. While opening the door
help of rifle might have been taken, if not, then also fact
remains that door was opened by the police. Therefore, the

arguments advanced by L.A. Shri Dhruv in this regard
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cannot be considered. At the most this evidence is to be
covered under minor discrepancy, not affecting the root of
the case. Therefore, on this basis it cannot be said that this

witness is not believable on this point.

P.W.50 - Shaikh Jakirhusen Kadarmiya has deposed
that at the time of incident, he alongwith his family
members was residing just in front of Patel Maholla and
there is Rawalvas also. On 01.03.2002 at about 9.30 P.M., a
mob of the village from Mahadev temple side came to the
Shaikh Maholla and had burnt three cabins near Shaikh
Maholla. As the police came, the mob disbursed. Soon as
the police went back, again they came to Shaikh Maholla
and they caused damage to the houses, burnt the houses
and pelted stones. At that time, Kantibhai Prabhudas,
Upendra Manilal and Jagabhai Jivanbhai, were instigating
the mob and telling the mob to cut, beat the bandiyas. As
the mob came in the Maholla, they went towards the field
just to save their lives, his brother Sabbirhusen Shaikh
remained in the Maholla. He, his mother and his father,
went towards the field and from the field they saw that the
persons were screaming for help and they also heard the

voices of mob shouting to cut Bandiyas and after two and
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half hours, there was silence therefore, they came back
from the field and thereafter, they saw police van in Shaikh
Maholla therefore, they went to Shaikh Maholla where he
came to know about the injuries sustained by the persons
of Shaikh Maholla and about the death due to burns in
Shaikh Maholla. As per say of Shri S.C.Shah the evidence
of this witness supports the say of complainant and

prosecution case.

Referring to the deposition of this witness, on seeing
the mob entering in Shaikh Maholla, to save their lives,
they went to the field which was far away from the scene of
incident. He has stated that Kantibhai Prabhudas Patel,
Jagabhai dJivanbhai Patel and Upendra Manilal were
instigating the mob. This witness has deposed that
Jagabhai Jivanbhai Patel and Upendra Manilal Patel were
not present in the mob. He has identified Kantibhai
Prabhudas. Both Jagabhai Jivanbhai and Upendra Manilal
were present in the Court. Placing reliance upon this
evidence, it is argued by Shri Dhruv that this witness has
tried to falsely rope the accused in the incident. If in the
evening, out of fear this witness moved to Shaikh Maholla
and when there was nothing in open, it is quite unnatural

that he would wait in Shaikh Maholla and entered in
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Shaikh Maholla and giving him opportunity to depose that
these three accused were instigating. Such a fearful person
would ever hear commotion of mob would certainly ran
away from the place which he had done. Further, in his
statement dated 06.03.2002, this witness has not referred
the names of any person on the contrary, he has stated
that he is not knowing anything with regards to the
presence of mob and this contradiction is proved in the
deposition of Investigating Officer Further, in his statement
dated 06.03.2002, he has not even claimed that he can
identify the accused before the court. Further, in his
statement dated 11.06.2008 before S.I.T., he has stated that
while running away towards the field he saw the persons of
mob while this fact is denied in the Court and in the
statement made before police, he has not stated that he
witnessed the incident and in his deposition, he has
admitted that from the field the cabins situated near the
Shaikh Maholla cannot be seen. This omission is proved by
contradiction. It is argued by Shri Dhruv that there is
material improvement. This witness has stated different
facts on different times. In his statement dated 06.03.2002,
he has given time of incident as 12.30 A.M. and referring to

the deposition of Zakirhusen, Kulsumbibi and Sabirmiya,



/1 363 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

it is argued by him that they have not witnessed the
incident and have posed themselves to be the eyewitnesses
of main occurrence though they were in the filed at the

time of incident.

For these arguments when we appreciate the evidence
of this witness it is not say of this witness that prior to
coming of mob they went to field. From the evidence of this
witness it transpires that first mob came, he saw the mob,
mob entered in Shaikh Maholla. Thereafter, they went to
the field. Meaning thereby that he had sulfficient
opportunity to see the mob. Considering the situation of
the house of this witness which is just in front of Patel
Maholla, entrance of Shaikh Maholla can easily be seen as
it is very near to the entrance of Shaikh Maholla and a
person can easily see what is happening in the entrance of
Shaikh Maholla. Considering the time of incident the
presence of this witness nearby to his house cannot be
doubted either he may be in Shaikh Maholla or near to his
house. But considering his whole evidence, it can be
gathered that he could have seen the incident till he went to
the field and he was having sufficient opportunity to see
the mob. After that he might have heard the voices from

Shaikh Maholla. So far as the deposition of this witness on
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this point is concerned, as per his say mob was shouting to
cut, beat the bandiyas and victims from Shaikh Maholla
were screaming for help. For this we have to appreciate the
evidence as to what the witness wanted to say i.e. sense of
his say is to be considered not the words which he used.
Here, the witness has stated that he has seen the persons
screaming. From, the whole evidence it transpires that he
had heard the voices of the persons screaming for help.
Thus, we should not accept it as word but, by accepting it
as sense of his saying we can conclude that he intended to
tell what he had heard. Simply because this witness went to
Shaikh Maholla in the evening because his house is just in
front of Patel Maholla. Under the atmosphere of tense if a
person living out side the Muslim Maholla will naturally feel
unsafe and will try to go to Muslim Maholla for safety. If
this witness is stating so, there is nothing unnatural
conduct on the part of their family and if he is stating
about seeing of mob at about 9.30 P.M. on 01.03.2002 first
and burning of three cabins and second time again the mob
came. There is nothing unnatural. Second as per the say of
this witness when the mob came they went towards the
field just to save their lives. There is nothing unnatural in

their conduct. Therefore, the arguments of Shri Dhruv is
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not acceptable on this point.

So far as instigation of mob by Kantibhai Prabhudas,
Jagabhai Jivanbhai and Upendrabhai Manilal and about
their false involvement is concerned, it is true that this
witness has not identified Jagabhai Jivanbhai and
Upendrabhai Manilal in the court though both were present
in the court. In his statement dated 06.03.2002 this
witness has not referred the name of any person and in his
statement dated 11.06.2008 before S.I.T he has stated that
he had seen the persons of mob while running towards the
field. No doubt this witness has not specifically stated
before the police that he had witnessed the incident.
Further it is true that from the field a person cannot see
what is happening in the Shaikh Maholla but, at the time of
going to field witness has seen the mob. Meaning thereby
before he went to field he saw the mob and there was
possibility and opportunity to see the mob. Witness is
deposing before the court after 10 years approximately
therefore, the position of contradictions and improvements
are required to be considered accordingly by keeping in
mind the situation under which incident occurred and
statements were made and the period after which the

depositions are recorded. Further, tendency of witness to
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exaggerate also required to be kept in mind. Keeping all
above in mind when we consider this fact, this witness has
not identified Jagabhai Jivanbhai and Upendra Manilal in
the court and their names are not mentioned in any
statements. Therefore, we can consider this fact as
exaggerated one. So far as presence of Kantibhai
Prabhudas is concerned, witness has identified him and
has stated that he was instigating the mob. Simply, this
witness is denying that while running towards the field he
saw the persons of mob appeared to be some confusion in
the mind of witness. Considering the deposition of witness
as a whole on this point, it transpires the say of the witness
is that he saw the mob before going to the field. Therefore,
the contradictions in this regard are required to be ignored.
And the fact that the witness saw Kantibhai Prabhudas
instigating the mob is fully satisfied by the witness. So far
as arguments of Shri Dhruv regarding timing of incident is
concerned if the witness is telling the time as 12.30 A.M. it
was a night time, witness is an illiterate person and the
circumstances under which the incident was going on, no
one will go to see the watch, he will try to save him first and
under such tense atmosphere the mental position of the

witness is to be considered and in that circumstance if the
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witness is stating some change in time, it is required to be
ignored as the fact remains as it is that mob had come in

the night.

Therefore, the arguments advanced by Shri Shah that
this witness is not injured eye-witness. He has identified
eight accused and stated that they were in that mob having
weapons in the hand. He has further deposed that he is the
brother of PW.48 - Shaikh Sabirhusen Kadarmiya. He is
only the eye-witness and he went to Savala after the
incident. He has not stated the names of the accused in the
statement dated 06.03.2002. He has stated the names in
the statement dated 11.06.2008 before the S.I.T. He has
identified Kantibhai Prabhudas in the Court and has stated
that Jagabhai and Upendrabhai are not present in the
Court. As per the deposition of this witness, agricultural
field is %2 km away from Maholla. He had seen the persons
screaming for help. We have to appreciate the evidence as to
what the witness wanted to say i.e. sense of his say is to be
considered and not the words which he used. Here, the
witness has stated that he has seen the persons screaming.
From the whole deposition, it transpires that he had heard

the voices of the persons shouting and screaming for help is
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acceptable.

P.W.53 - Shaikh Kulsumbibi Kadarmiya has
deposed that, there was no house surrounding her house
and on the day of Bharat Bandh due to fear, she alongwith
her family members went to Shaikh Maholla. This is a
natural conduct. Her house is situated just in front of Patel
Maholla, there was no Muslim house surrounding to her
house. In such a tense atmosphere anyone would try to go
to safer place. Therefore, for her and her family members
Shaikh Maholla being Muslim Maholla was much safer. If,
due to fear, she alongwith her family members went to
Shaikh Maholla that is a natural conduct. Further, it is
deposed by her that at about 9.30 P.M., a mob of Patels of
their village came from Mahadev Temple side to Shaikh
Maholla shouting slogans to cut the Bandiyas and burn
them and the mob had burnt three cabins at the entrance
of Shaikh Maholla. As the police came, they went away.
Thereafter, soon, as the police went away, the mob again
came in Shaikh Maholla and they caused damage and also
burnt the houses. From this evidence it transpires that for
the first time mob came she was in Shaikh Maholla and
had an opportunity to see the mob. Her presence in Shaikh

Maholla at the time of first mob cannot be doubted.
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Further, when second time mob came having weapons in
their hands she was in Shaikh Maholla, it is only after
seeing mob burning houses, three cabins at the entrance
etc., she alongwith family members went to the field, in that
circumstances if she is stating that she had seen the mob
is believable as she had sufficient opportunity to see the
mob as she has stated that the mob burnt the houses and
started pelting stones. People from mob were having sticks,
Dhariya, pipes, kerosene and petrol gallons and therefore,
to save their lives, they went to the filed from the backside
of the Mahemudmiya’s house and her younger son -
Sabirhusen Shaikh remained in the Maholla. From the
above evidence it transpires that it is only after seeing the
mob having weapons in their hand and started ransacking,
burning the houses etc., they went to the field. Further, it
is deposed by her that in the field, they heard the voices
from Shaikh Maholla screaming for help to save them. From
the burning flame of houses in Shaikh Maholla, light of fire
was seen by her from the field. Looking to the situation of
Shaikh Maholla and the field where the witness was, a
person can see the flame of light of Shaikh Maholla from
the field but cannot see what is happening in side the

Shaikh Maholla. It is argued by Shri Dhruv that, it is
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denied by her that she alongwith her husband and family
members at about 12.00 midnight before the incident, went
to the filed and they saw mob coming towards their
Maholla. However, this witness has stated this fact in her
statement dated 06.03.2002. Accepting it as it is true then
also alongwith her family members she went to the field at
about 12.00 midnight at that time mob had already entered
the Shaikh Maholla. Therefore, she is saying that on seeing
mob with weapon, ransacking, burning cabins at the
entrance of Shaikh Maholla and houses in Shaikh Maholla
etc., that is believable and in that circumstances this
contradiction becomes insignificant. Therefore, the say of
Shri Dhruv that she alongwith her family members went to
the field before the mob came and she has not witnessed
the incident is not acceptable on this point. Further, it is
deposed by her that soon as the police came, there was
silence. They came to the Shaikh Maholla. Her son
Sabirhusen Shaikh had told about the burning of persons
in the Shaikh Maholla that is a natural conduct and from
other evidence and from police evidence it transpires that it
is only after police came the persons who were hiding here
and there came out. Therefore, this say of this witness is

reliable.
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It is argued by Shri Dhruv that this witness is giving
different story than which is stated by her before the police.
She has not given the name of any of the accused in her
available statements. She has improved her version about
Sabirhusen having remained in Shaikh Maholla just to
corroborate the say of Sabirhusen that he was in Shaikh
Maholla. This fact is not stated by her in her statement
dated 06.03.2002. To judge this version, I have to consider
other evidence on record which will be discussed and
decided at the relevant time in judgment. Further, it is
deposed that Kantibhai Prabhudas was instigating the mob
to cut the Bandiyas and burn their houses. And the mob
burnt the houses and started pelting the stone. People from
mob were having sticks, dhariya, pipes, kerosene and petrol
gallons with them. For this deposition it is argued by Shri
Dhruv that, this witness has deposed in her deposition that
when the mob entered in Shaikh Maholla for the second
time and started ransacking the house and set on fire the
house, she saw Kantibhai Prabhudas instigating the mob.
This is an improvement in her deposition. In her statement
before the police, she has not given the names of any of the

accused. She has named Kantibhai Prabhudas who has
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died prior to her deposition so that she may not have to
identify the accused. As discussed above she was having an
opportunity to see the mob. Therefore, if she is saying
instigation by Kantibhai Prabhudas who has died, remains
of no use. Assuming it is an improvement then also it
becomes insignificant. She has sustained no injury. She
was sitting just in front of Kapoorvas. She saw Kantibhai
Prabhudas instigating the mob to cut, beat and burn the
Muslims. House of this witness was near to Patel Maholla
due to tense atmosphere and due to fear if she alongwith
her family members went to Shaikh Maholla, there is
nothing unnatural as their house was alone and it was not
surrounded by Muslim community and they felt unsafe
there. In that circumstances when the mob at about 9.30
P.M. came in Shaikh Maholla her presence cannot be
doubted. When they went to field from the back side of
Mahemudmiya’s house prior to that she was in Shaikh
Maholla and on seeing the mob shouting slogans, burning
cabins and houses in Shaikh Maholla, she went towards
the field from back side of Mahemudmiya’s houses. In that
circumstances her presence in Shaikh Maholla during that
period cannot be doubted and the arguments advanced on

this point by Shri Dhruv cannot be accepted. So far as
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instigation of mob by Kantibhai Prabhudas is concerned, it

will be decided at the relevant time and relevant stage.

P.W.54 - Shaikh Sharifmiya Bhikhumiya has
deposed that, due to fear he alongwith his family members
went to the house of Bachumiya Imammiya. At about 9.00
P.M. a mob of Hindus from the Mahadev Temple side came.
They were having pipes, swords, dhariya in their hands.
They burnt three cabins at the entrance of Shaikh Maholla.
After sometime, police came and mob disbursed. After the
police went, the mob again came shouting to burn the
Muslims and they were pelting stones. They burnt the
houses of Manubhai painter, Akbarbhai and Nathubhai, he
went towards the field from the backside way of
Mahemudmiya’s house. In the field , he heard the voices of

persons screaming for help and he also saw flame of fire.

In this regard, it is argued by Shri Dhruv that, this
witness has also improved his evidence materially as he has
deposed that mob again came and set on fire the house of
Manubhai Painter, Bachumiya Imammiya and ransacked it
and at that time, he saw the persons and at that time due
to fear, he went to the field with all his family members.

While in his statement dated 06.03.2002, he has stated
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that after hearing commotion of mob and pelting of stones,
he alongwith his family members ran away towards the field
and from the field he witnessed the incident. Thus, this
witness has materially changed his deposition to believe
him as witness to the main incident such as setting on fire
the house of Mahemudmiya. As per his statement, it is
clear that after hearing the commotion, he ran away there
was no possibility of the presence of this witness at the
time of incident and identifying any of the persons in the
mob. This improvement is proved by way of contradiction
with his earlier statement. From where he saw and
identified the persons in mob, is also an improved version
which is also proved by contradiction since from the field
there is no possibility of witnessing event of setting on fire

the house of Shaikh Maholla.

It is a natural conduct of a witness which is
supported by other witnesses also. At the time of first Mob
his presence in Shaikh Maholla cannot be doubted. So far
as coming of mob, second time is concerned, it transpires
from the version of the witness that on seeing the mob with
weapons ransacking/burning/pelting stone, he alongwith
his family members went to field from the back side way of

Mahemudmiya’s house. Thus, he was having opportunity to
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see the mob and on seeing the mob he went to the field and
there he heard the voices from Shaikh Maholla in that
circumstances if the witness is saying that he saw the
flame of light from the field, looking to situation of field and
Shaikh Maholla a person can see the flame of light of
Shaikh Maholla from the field. Therefore, his this say is
reliable. Therefore under above circumstances if, the
witness is saying that he witnessed the incident from the
field means, he wants to say that he heard the voices from
the Shaikh Maholla and he saw the flame of light from the
field. Therefore, in his statement dated 06.03.2002. It is
mentioned that he witnessed the incident from the field. It
cannot be considered as material improvement or
contradiction, we have to consider sense of the say of the
witness, not the words. Considering whole evidence of this
witness we can conclude that this witness has seen the
mob till he went to the field and before that when he saw
the mob he was having sufficient opportunity to see the
persons in the mob. Thus the arguments advanced by Shri

Dhruv in this regard is not acceptable.

Further, it is argued by Shri Dhruv that this witness

has admitted that he has filed an affidavit before the
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Hon’ble Supreme Court of India on 06.11.2003 in which it is
stated that “he got safe as he was quietly hiding in the
house”. Even before S.I.T., he has stated that in the night at
the time of attack, since they were quietly hiding, they were
safe. This omission is proved. Further, in the affidavit
before the Hon’ble Supreme Court of India and statement
before S.I.T., he has stated that they were hiding in their
houses therefore, there is no question of witnessing the
incident. He has given different story and opposite version
about his presence at the time of incident and place of
hiding. Further, in his affidavit, he has not narrated that
while houses were set on fire, he can see the named
persons. It is also not stated in the affidavit that apart from

that, he went to the field and could see the persons.

So far as these arguments are concerned whether the
witness was hiding in his house for the whole time, during
night at the time of attack and he had not at all gone to
Shaikh Maholla is not narrated. Simply, omission of this
fact before S.I.T. or Investigating Officer or in affidavit would
not discard the whole version of this witness. Much
importance under such a tense atmosphere and

circumstances cannot be given to this omission. Possibility
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cannot be ruled out that he might have hidden himself in
his house and on feeling the tense atmosphere he alongwith
his family members went to the Shaikh Maholla that would
be the natural conduct of a person. Therefore, on the
strength of this contradiction or omission the say of Shri

Dhruv is not acceptable.

Further, it is submitted by Shri Dhruv that house of
witness is situated just opposite to Kapoorvas where three
houses i.e. his house, his father’s house and his uncle’s
house, are situated and those houses were not set on fire.
There is a straight leading road towards the field while
going to Shaikh Maholla. Witness has not stated in the
statements dated 06.03.2002 and 22.05.2008 that he went
to the field from Shaikh Maholla. There is possibility that
he might have straight way gone to the field. In the affidavit
before the Hon’ble Supreme Court of India, he has claimed
that he was hiding in his house therefore, he was safe while
in the deposition, he has stated that in the evening, he
alongwith his family members, went to the house of
Bachumiya Imammiya in Shaikh Maholla. The said fact is
not stated in the statement dated 06.03.2002. Neither

Bachumiya Imammiya nor any of the witnesses from his
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family has stated that this witness or his parents came to
their house. Further, there were ample opportunities but
this witness has not informed anyone including police
about the incident. Thus, his deposition is contrary on
material issues. While going to Savala also, he has not

stated anything about the incident.

So far as these arguments are concerned, it is true
that witness alongwith his father are having three houses
just in front of Patel Maholla and there is a straight passage
for passing to field just in front of their house. But, the said
passage is passing from Patel Maholla and under such a
tense atmosphere no one will dare to go from that passage
and he will try to go to field to Shaikh Maholla which is
more safer. Therefore, on this strength also deposition of
this witness cannot be discarded. Further, omission of this
fact before the Hon'ble Supreme Court of India or by
Bachumiya Imammiya or by other witness, under such
situation cannot be given much importance. So far as
silence on the part of this witness as argued by Shri Dhruv
is concerned, considering the circumstances under which
the incident occurred, no one can expect such a prompt

information by a person who was passing from such a
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mental stress. Therefore, the say of Shri Dhruv that there
was sufficient opportunity for the witness and witness has
not stated this fact earlier in time becomes of no

importance.

Further, it is deposed by the witness that at about
2.30 P.M., there was silence. When he came towards his
house from the field, Bismillabibi Bhikhumiya was lying in
the heap which is at the backside of the Maholla. He came
back to Kapoorvas then to Shaikh Maholla and he informed
about the same to D.S.P. and D.S.P. sent three persons and
brought Bismillabibi at the entrance of Shaikh Maholla. At
that time, he is not stating the incident to the D.S.P.
especially when there were several opportunities to this
witness but he has not narrated the incident before the

police or anyone.

Fact regarding Bismillabibi Bachumiya lying on the
heap of garbage behind the Shaikh Maholla is not stated by
this witness either before Shri Vaghela, Investigating Officer
or before Shri G.V.Barot. D.S.P. and other police officials
are silent about it. Further, looking to medical evidence
there was no sign of consumption of acid by Bismillabibi.

On the contrary burns injuries were found on the body of
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Bismillabibi. Assuming Bismillabibi was lying on the heap
of garbage behind Shaikh Maholla and this witness
approached to D.S.P. or other police officials for help to take
her, in that circumstances also if the witness has not
narrated the incident before the police at that time and he
was silent about the witnessing the incident at that time is
required to be considered with the circumstances and an
atmosphere in which incident occurred. Therefore, at that

time, the silence of this witness becomes of no importance.

P.W.49 - Shaikh Igbalmiya Rasulmiya has deposed
that, at the time of incident, he was residing in Shaikh
Maholla alongwith his family members. On 01.03.2002,
there was Bharat Bandh. At about 9.00 P.M. a mob of
Hindu’s came shouting slogans to beat, cut and burn the
Bandiyas and at the entrance of Shaikh Maholla, there
were three cabins which were burnt by the mob. Out of
three cabins, one was of Raifkmiya Mahemudmiya, second
one was of Ibrahimmiya Rasulmiya and third one was of
this witness. As police came, the mob disbursed and
thereafter, at about 11.30 P.M. again, the mob came
shouting the slogans to cut, beat and burn the Bandiyas

and mob started pelting the stones and mob came forward
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by pelting stones and mob started ransacking and the
houses were burnt by mob. Babubhai Kanabhai and
Rameshbhai Kacharabhai, were instigating the mob and
were shouting that no one should be left alive and at that
time, one stone pelted on his head, right leg and one stone
on the head of Ibrahimmiya Rasulmiya. There was bleeding
in his head and to save his life, he went towards the house
of Ibrahimmiya Rasulmiya. The mob came forward by
burning the house and the witness went into the house of
Ibrahimmiya Rasulmiya while mob proceeded towards the
house of Mahemudmiya and by surrounding the house of
Mahemudmiya, the window of Mahemudmiya’s house was
broken by pouring petrol and kerosene. The children and
ladies were burnt. The persons who were inside the house
were screaming for help. He heard the voices of those
persons and thereafter, police came and at the say of the
police, the witness came out and went towards the house of
Mahemudmiya Husenmiya. He took Ayubmiya Rasulmiya
from the house of Mahemudmiya Husenmiya and
Samimbanu - his wife was also burnt. He took her also
from the house of Mahemudmiya. There were other persons
also burnt. He saw Zaved aged about 4 years was dead.

Samimbanu was also dead. Total 28 persons were dead.
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It is argued by Shri Dhruv that this witness has not
disclosed the incident from 01.03.2002 to 09.03.2002 to
anyone. He has not given any application nor his statement
was recorded. As per his deposition, if police would not
have come, he would have waited for the police for giving
his statement. On 02.03.2002, at about 2.30 A.M., police
came. He has not stated anything about the incident. He
went to the hospital, stayed in the hospital up to 6.00 P.M.
of 02.03.2002 and thereafter, in the company of police, he
went to Ilol. Still however, he has not narrated the incident
to the police. There is a case of late disclosure of the
incident by the witness though having full opportunity to

disclose it. This witness was silent for about 9 days.

This witness is the injured witness. Injuries are
supported by medical evidence vide Exh.167. Further, he is
resident of Sardarpur by birth and at the time of incident,
he was in Shaikh Maholla. As per his deposition, he has
seen the incident. He has seen the accused having weapons
in their hands. Under above circumstances his presence in
Shaikh Maholla cannot be doubted. If a person under such
a traumatized condition and under terrible experience is
not disclosing the incident up to 09.03.2002, late

disclosure of incident cannot be given much importance.



/1 383 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

In his cross-examination, it has come out that he is
handicapped and his brother is also handicapped. From
28.02.2002 to 01.03.2002, he was in his house and
therefore, he is unable to say, who burnt the cabins and
what happened in the village. As per the deposition of this
witness, except his brother Abdulmiya, rest of his brothers
were sitting in Shaikh Maholla. Further, it has come out in
his cross-examination that he can walk in normal speed
but he cannot run. It is denied by him that it was safer to
rush towards the graveyard. As per this say, when the jeep
was burnt, first he went to the house of Ibrahimmiya
Rasulmiya. There was no mob towards the graveyard.
Person can go to graveyard by jumping the wall. He had
hidden himself behind the jeep at that time he had not
thought to go out of Shaikh Maholla alongwith his family
members. He had not felt that as so many houses are
burnt, the house of Ibrahimmiya Rasulmiya shall also be
burnt therefore, he should go towards the graveyard. Door
of the house of Ibrahimmiya Rasulmiya was broken and it
was burnt. It is admitted by him that during the whole
incident, no kerosene or petrol was poured on him and it is

admitted by him that he was not burnt. This witness was
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not inside the house of Mahemudmiya therefore, there is no
question of smell of kerosene and petrol and there is no
question of sustaining burn injury to him. So far as the
incident dated 28.02.2002 is concerned, as per his say, he
has seen the incident and he sustained stone injury. Thus,
impliedly admits about the burning of cabins on

28.02.2002.

Further, it is argued by Shri Dhruv that this witness
does not remember the names of the deceased who have
died in the incident. However, he gives the detailed names
of certain accused which suggests that this witness is
tutored one to gave names of the accused. As per the
deposition of this witness, he saw the mob ransacking and
leading towards the Shaikh Maholla. At that time, he saw
the accused and gives names of certain accused. This
improvement is not stated in the statement dated
10.03.2002. Simply because witness could not remember
the names of deceased and he is stating about the mob
ransacking and leading towards the Shaikh Maholla and he
had seen the accused and is giving names of some of the
accused cannot be considered as tutored one, if at all this

witness is tutored one then he would have not committed
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natural mistakes in his deposition. Therefore on this count

the say of Shri Dhruv is not acceptable.

Referring to deposition of this witness, it is argued by
Shri Dhruv that this witness is not deposing that out of all
the accused who ransacked and who looted the property.
No overt act is assigned to any of the accused though he
has assigned muddamal article with different accused but
what overt act is played by which accused, is not deposed
by this witness. If a mob comes with predetermined mind to
attack or kill persons of particular community and they
carry such muddamal article for not using the same,

cannot be believed.

Further, as per the deposition of this witness, when he
went inside the house of Ibrahimmiya Rasulmiya, mob
proceeded towards the house of Mahemudmiya. Mob had
surrounded the house of Mahemudmiya from all the four
sides and after breaking the window, petrol and kerosene
was poured and women and children were set on fire. When
this witness was inside the house of Ibrahimmiya, how he
can see where the mob had gone and in what manner, they

have committed the act. Ibrahimmiya Rasulmiya has not
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stated that the present witness was in his house. Further,
this witness has not stated about the story of 1* mob and
2" mob. 1* Mob had set on fire three cabins, at about 9.30
P.M., situated near Shaikh Maholla. This fact is not stated
in the statement dated 10.03.2002. There is omission in
the statement dated 10.03.2002 with regard to the setting
on fire the cabins in the village. Police fired for disbursing is
proved by contradiction. As per his statement dated
10.03.2002, 2™ mob set on fire the cabins of Shaikh
Maholla at about 12.00 A.M. The say of this witness is
contrary on the point of time and event of setting on fire the
cabins near Shaikh Maholla while he has deposed before
the Court that mob had come at 11.30 P.M. Thus, it is
submitted by Shri Dhruv that this witness is not sure
about the time and place of setting on fire the cabins.
Further, it is argued that as per the deposition of this
witness, mob  proceeded towards the house of
Mahemudmiya and surrounded the house from all sides
and broke the window to pour kerosene and petrol and that
the women and children of their community were burnt
alive. At that time, the people from their community were
screaming and seeking for help. Thereafter, police came and

shouted that those who are alive may come out then he
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came out. This fact is not stated by this witness in any of
his statement before the police. Thus, it is argued by Shri
Dhruv that this witness has not witnessed the incident

though he is posing himself as eye-witness.

From this deposition presence of the witness in
Shaikh Maholla cannot be discarded. He had seen the
incident till he went inside the house of Ibrahimmiya
Rasulmiya therefore, the say of Shri Dhruv that this
witness has not seen who had broken the window and
petrol, kerosene was poured, is acceptable. So far as
incident regarding 9.30 P.M. is concerned, it is supported
by other evidence that three cabins were burnt therefore,
omission in the statement, in this regard becomes

insignificant.

P.W.51 - Shaikh Nazirmahmed Akbarmiya deposed
before this Court that at the time of incident, he was sitting
in Shaikh Maholla and on 01.03.2002, due to the Bharat
Bandh, all family members were present in Maholla. At
about 9.10 P.M. Patels from the village came shouting and
they came towards the Maholla and at the entrance of the

Maholla, there were three cabins which were burnt by
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them. As police came, mob disbursed and then after some
time, when the police went back, again the mob came by
shouting slogans to cut, beat and burn the Bandiyas and
had started pelting stones. Mob of 1000 to 1500 persons
was there. They caused damage to the houses of Muslims
and burnt the houses. Then, mob proceeded towards the
house of Mahemudmiya Husenmiya where in that house,
children and ladies were feeling it safe. In the pelting of
stones, he sustained injuries on left hand elbow and right
eye. Due to the injury, he hide himself in his old house and
mob went towards Mahemudmiya’s house and mob had
broken the window and poured kerosene and petrol from
the window and burnt the house. At about 2.30 A.M., when
the police came then he came out of his house and there
was silence in the atmosphere and the Maholla was
burning. Voices from Mahemudmiya's house was coming.
Police opened the door and there were dead bodies and
injured persons. Police took them to the Civil Hospital,

Mahesana.

It is argued by Shri Dhruv that location of his old
house is not stated by him in chief-examination but in

cross-examination he has admitted that on the left side of
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his house there is house of Abbasmiya Kesarmiya and
Bachumiya Kesarmiya. It is stated by him that the house in
which he was at the time of incident, behind that, there is
graveyard. He has no knowledge how many persons of mob
entered the house on the left side of his house. He is
unable to state as to whether the mob had entered the
house. He has admitted that he was in his house and his
house was not ransacked. Looking to the Panchnama and
map, while entering into the Shaikh Maholla, house of this
witness is 2" on the right side and his another side is 3™
last on the left side of road since mob had entered Shaikh
Maholla and started ransacking, it was not possible for the
witness to move from one house to another house in a
circumstances when one house is right at the entrance and
2"! house is interior in the Maholla. If mob had come to
attack any particular community they would not have

spared the victim witness.

It is true that the witness has not stated in chief-
examination about the location of his old house but on
perusing map, Panchnama and inspection visit Report and
other evidence, location of the house is very much clear.

Simply because witness has not explained the location of
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his house it cannot be said that witness is telling lie and if,
he is unable to say how many persons entered the house on
the left side of his house it does not mean that witness was
not present in the Maholla and in his house. Considering
his evidence, as a whole, it transpires that, during whole
incident he was not in a particular place, some time he was
standing just in front of house of Mustufamiya, some time
he was in his house and for some time he was in Naveli.
Meaning thereby that he was not at one place but moving
in the Maholla to get him safe and if, the witness was
moving in Maholla here and there to save himself that can
be considered as natural conduct. By hiding himself from
the mob, he was moving. In that circumstances if he was
safe and not attacked by the mob it does not mean that he
was not present in the Maholla. He is the resident of
Shaikh Maholla. Considering the time of incident, presence
of this witness in Shaikh Mohalla cannot be doubted, every
one would like to stay in his house Maholla during night
and that too in such a tense atmosphere. Therefore, the

argument of Shri Dhruv in this regard is not acceptable.

Further, it is argued by Shri Dhruv that as per the

deposition of Hizbulmiya, he had also taken shelter in the
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same house but he has not referred about the presence of
anyone in the house. As per the Panchnama, witness was
staying in the right side row of the Shaikh Maholla. There
was excessive damage to the house as it was set on fire and
as per the say of this witness there is damage to the house
to the tune of Rs.2,00,000/-. Thus, there is no possibility
that this witness would have hidden himself in his another
house. His presence in Shaikh Maholla is doubtful.
Further, when first time, mob came and started pelting
stones, the resident of Shaikh Maholla during that time, he
might have received injury. Merely, he sustained injury, it
cannot be said that he was in Shaikh Maholla and has
witnessed the incident. This witness has not stated about
the incident nor has given names of the accused before the
Doctor in hospital. Simply, Hizbulmiya who claims to be
inside the same house, is not saying about the presence of
this witness in the house, omission of this fact by
Hizbulmiya, in the circumstances becomes insignificant
because presence of this witness in Shaikh Maholla is

satisfactorily proved by the prosecution.

Further, it is argued by Shri Dhruv that as per this

witness, after police came, they were shifted to hospital.
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Even though, he is not disclosing anything to police. Even
in hospital, he is not stating anything before police. Up to
Ilol, police was with them even though he has not narrated
anything about the incident before the police up to
10.03.2002. He has also not stated anything about the
incident to police or anyone. It is argued by Shri Dhruv
that, there were other injured witnesses with him but he
does not remember the names of persons who were there
with him in the Hospital. On the other hand, he is giving
full name of the accused. Relying upon this version Shri
Dhruv has argued that how the witness is taking names of
accused thus, the witness is tutored one. Admittedly there
were other injured witnesses with him and he could not
state the names of persons who were with him in the
hospital. If a witness is telling names of whom he had seen
in the mob but, not giving the names of injured persons, it
cannot be considered as abnormal conduct nor appears to
be tutored one. If the witness is tutored one then he would
have certainly named the injured witnesses also. Non
stating names of injured witness would not amount that
the witness is telling a lie in whole. Further, it is submitted
by Shri Dhruv that at the time of pelting stones by mob, he

went towards hinder wall of Patels. There was ample



/1 393 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

opportunity for this witness who entered in the house of
Shaikh Maholla. He went towards the hinder wall of the
house of Patels. If, a person feels safe and goes towards
hinder wall of Patel's just to save himself it cannot be
expected from the witness why he went towards the hinder
wall of Patel's instead of going to Shaikh Maholla. Witness
might have felt it much safer. He has not deposed about
setting on fire of jeep car in Shaikh Maholla. Simply,
omission of this fact would not compel a prudent person to
disbelieve the presence of this witness in Shaikh Maholla in
the circumstances where the presence of this witness is
proved by the prosecution by satisfactory evidence.
Furthermore, silence in narration of incident before
Doctor/police/anyone up to 10.03.2002 in such a terrible
experience in such a traumatized condition and that to so
many persons sustained severe injuries and so many
persons have died, much importance cannot be given to

that omission and silence on the part of witness.

Further, he has deposed that he has seen the persons
of the mob when the mob had started also pelting stones
and named the accused but it is not stated by him that

they were pelting stones. He has not stated which of the
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accused proceeded towards the house of Mahemudmiya,
which accused broke opened the window of Mahemudmiya
and which accused poured kerosene and set on fire the
house and who ransacked the house of Shaikh Maholla.
From where he saw those persons is also not specified by
him. It is the say of Shri Dhruv that this witness is tutored

one and he has not witnessed the incident.

It is true that this witness has not stated about
specific role of particular accused. If he is tutored one then
in that case he would have certainly added overt act and
specific role about pelting stones or which of the accused
proceeded towards Mahemudmiya's house, which accused
broken the door, who poured kerosene/ petrol, set on fire
the house, who ransacked the houses etc. Non stating all
these specific suggests the witness more natural rather

than tutored one.

It is submitted by Shri Dhruv that this witness in his
statement dated 10.03.2002 has stated that from the house
of Mahemudmiya alongwith other injured alive persons
Ibrahimmiya Rasulmiya was also rescued. This witness is

nephew of Ibrahimmiya. Ibrahimmiya is not saying this
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fact. Ibrahimmiya has posed himself in Shaikh Maholla
itself. Thus, it is say of Shri Dhruv that this witness is
tutored and got up witness and not eye-witness. There is
some confusion about this fact as in the statement, before
'Ibrahimmiya’ 'Ruksanabanu' is written, thus there is
confusion whether it is Ruksana Ibrahimmiya or it is
Ibrahimmiya Rasulmiya. But, for this, when we consider
the evidence of the present witness, he has not stated that
they took Ibrahimmiya Rasulmiya from Mahemudmiya's
house. Further Ibrahimmiya Rasulmiya is not stating so
therefore, this fact as stated in the statement dated
10.03.2002 cannot be given much importance. So far as
arguments advanced by Shri Dhruv regarding from which
distance the witness had seen the mob, not stated by the
witness is concerned, it is true that witness has not stated
from which distance he saw the mob but he has stated that
at the time of coming of mob and incident where he was.
Looking to the situation of Shaikh Maholla and deposition
of this witness, where ever he had gone during the incident
as stated by him it can easily be inferred that he could see
the mob and the incident. Simply distance is not
mentioned, does not amount to discard the whole veracity

of this witness. Therefore, the arguments advanced by
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Shri Shah that he is injured eye witness, his statements
were recorded on 10.03.2002 and 06.11.2003. As per the
deposition, on receiving injury on his elbow and eye by
stones, he had hidden himself in his old house and the mob
proceeded towards the house of Mahemudmiya and set on

fire and he had seen the incident is acceptable.

P.W.52 - Shaikh Hizbulmiya Husenmiya has stated
on oath that he was residing in Sardarpur since last 16
years. He was residing in house of Prahladbhai Varvabhai
which is just in front of Shaikh Maholla. Just adjacent to
the house, there is Veranda of Ishwarbhai Conductor. He is
working in brick-kiln of Prahladbhai Varvabhai. On
01.03.2002, shops and cabins were closed. He alongwith
his family members were in his house. At about 9.30 P.M.,
a mob of Patels from their village came shouting slogans to
cut, beat and burn the Muslims. Then they burnt the
cabins. Police came, mob disbursed. Again the mob came
shouting slogans to cut, beat and burn the Muslims and
they came towards Shaikh Maholla. First, they pelted
stones towards Shaikh Maholla. To save themselves and
their family members, all went to the house of
Mahemudmiya, If in such a tense atmosphere to save

themselves and their family they went to the house of
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Mahemudmiya which is only pakka constructed house in
the Maholla that is natural one. Further, it is deposed by
the witness that mob had started pelting stones,
Ibrahimmiya was injured and fell down this fact supports
the say of the complainant that he sustained injuries in
pelting stone and he fell down. Injuries of complainant is
supported by medical evidence. Further, it is deposed by
this witness that to hide himself he went behind the Shaikh
Akbarmiya’s house. He sustained injuries on his right hand
wrist. His injuries are supported by medical evidence.
Further, it is deposed by him that mob had burnt the
houses of Shaikh Maholla and cabins then went towards
the Mahemudmiya's house. He heard the voice of children,
ladies from the house of Mahemudmiya. As the police
came, all the Muslims went towards Mahemudmiya’'s house
where his wife Husenabibi — Son Rifakat alongwith others
were burning alive. His daughter Saiyeda was injured. All
were taken to Mahesana Civil Hospital. He incurred loss of

Rs.27,000/- by virtue of causing damage.

This witness has not stated about the mob that came
for the second time. As per this witness, mob started
setting on fire, the cabins and house and then proceeded

towards the house of Mahemudmiya. He has not stated
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from how far he had seen the persons in the mob. Further,
it is argued by Shri Dhruv that looking to the construction
of the house in Shaikh Maholla, there is common wall in
each house in continuous room. Therefore, it is impossible
to hide oneself by the side of any house. As per the
deposition of this witness, Ibrahimmiya fell down after
receiving stone injury. He hid himself in the side of
Akbarmiya's house. Out of fear, he hid himself but these
facts are not stated in statement dated 19.05.2008,
11.06.2008 and 05.08.2008 and in affidavit dated
06.11.2003. In the deposition of this witness, it is stated
that from the courtyard of the house, he has not seen the
incident. Looking to the cross-examination, map of Shaikh
Maholla, there is no Courtyard in the said house. Both the
houses of Akbarmiya was also burnt. It was impossible for
anyone to take shelter or hide himself in any burning home.
As per the deposition of this witness, he had seen the mob
from 2 to 5 Ft. and in that circumstances, it is impossible
that a mob would spare this witness. It is true that looking
to construction of houses in Shaikh Maholla there is
common wall in each house in continuous room but there
is space between hinder wall of Patel Maholla and one side

row of Shaikh Maholla. Further there is a passage known
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as Naveli. Further, there is some space between graveyard
wall and row of Shaikh Maholla. Further, it has come out
from his deposition that towards the graveyard also, there
was mob. As per his say, some of the persons in the mob
were behind the house of Mahemudmiya and this witness
was towards the adverse side of jeep. On one side of the
Akbarmiya’s house, there is Chopal and he was there.
Chopal is in between the doors and otlla of Akbarmiya’s
house. As per his say, mob was wandering near to
graveyard. Even in such a tense atmosphere every one
would try to hide himself where ever he gets the space safer.
Under above circumstances if the witness is saying that he
went to hide behind the Akbarmiya's house and looking to
position of Akbarmiya's house that is possible. No specific
role is assigned by this witness to any specific accused for
setting on fire the cabins or house or pelting of stones. Who
attacked the house of Mahemudmiya is also not specifically
stated. In history of Doctor, he has not given names of the
accused. As per the deposition of this witness, he had
accompanied the police upto the house of Mahemudmiya.
After the incident, he had not stated anything about the
incident to the police not even in the Civil Hospital.

Thereafter, he was shifted to Ilol and relief camp at Kanpur
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upto 10.03.2002. This witness is silent.

It is true that this witness has not deposed about the
second time mob. So far as distance from where he had
seen the mob is concerned, when we peruse his evidence, it
was a time about 9.30 P.M. his house is just in front of
Shaikh Maholla, when the mob came he was in his house,
this witness has not specifically mentioned the distance
from where he had seen the mob but we can infer from
whole deposition, when the mob came he would have seen
the mob from his house. He had seen the setting on fire the
cabins/house and mob proceeded towards Mahemudmiya's
house. He is silent about second time mob but when we go
through examination-in-chief of this witness as a whole he
is saying first mob came, burnt the cabins, police came
mob disbursed, again mob came and proceeded towards the
Shaikh Maholla and first started pelting stones then
proceeded towards the Mahemudmiya's house. This
evidence itself suggests about coming of mob second time
but time is not stated by this witness and this witness has
not narrated the incident in sequence. This witness is a
labour class person if, he is tutored one then he would have
certainly spoken as per instruction. Therefore, such

discrepancy is bound to be. Thus he is a natural witness.
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He is the injured person and in the incident, he has lost his
wife and son. His daughter Saiyeda was also injured. His
brother-in-law, his wife and daughter have died in the
incident. As per his deposition, persons of mob were also
going towards the graveyard side get support from the
evidence of this witness. Further, the medical evidence,
P.M. Report, injury certificates etc. support this say of the

witness.

Therefore, the arguments advanced by Shri S.C.Shah
that he is the original resident of Satnagar but staying in
Sardarpur after his marriage. At the time of incident, he
was present and he has narrated the incident and named
the accused persons and also stated that 4 persons were
having weapons and acid in their hands and in that
circumstances, it is natural that he was outside the room
and the arguments advanced by Shri Dhruv that presence
of this witness at the time of incident in Shaikh Maholla is
doubtful and this witness has tried to involve the accused
in the crime falsely is not acceptable. Under above
circumstances and that from other evidence it is
established that this witness was very much present in
Shaikh Maholla therefore, simply because this witness has

not stated in his affidavit dated 06.11.2003 that he had ever
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seen the incident is of no importance.

P.W.55 - Shaikh Aashighusen Bachumiya has
deposed that at the time of incident, he was in Shaikh
Maholla and he was alongwith his family members residing
in Shaikh Maholla. On 01.03.2002, he was in his house. At
about 9.30 P.M., mob of Hindus came from the side of
Mahadev shouting slogans to cut, beat and burn the
Muslims. They were having sticks, Dhariya, swords, pipe,
kerosene and petrol gallons, burning rag and three gallons
at the entrance of Shaikh Maholla, they were causing
damage by looting the property. As the police came, mob
disbursed, thereafter again the mob came towards the
Shaikh Maholla shouting and causing damage to the
property and pelting stone. Then his father had told his
wife, his children and other family members to go to the
house of Mahemudmiya as the house of Mahemudmiya was
pakka constructed house. His all family members went to
the house of Mahemudmiya. One jeep was burnt by
Kacharabhai Tribhovandas and Ambalal Ganeshbhai, as
mob came towards the Mahemudmiya's house, when police
came, he also came towards Shaikh Maholla and saw that
all the injured and deceased were taken to Mahesana Civil

Hospital. On the way Ashiyanabanu died.
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It is argued by Shri Dhruv that, as per the deposition
of this witness, Inquest Panchnama of his daughter was
executed on 02.03.2002 at about 7.30 A.M. in Mahesana
Civil Hospital. Even though he has neither complained nor
informed about the incident to the police. In this regard,
when we consider the evidence, it transpires that in the
Civil Hospital complaint was given by Ibrahimmiya
Rasulmiya on 02.03.2002 and the statement of this witness
was recorded on 02.03.2002 by P.I. Vaghela. Therefore, if
this witness has neither informed the police nor complaint
is given by this witness, under the tense and such a
traumatized circumstances and that too his statement is
recorded on the very same day, it becomes insignificant.
Further, looking to the Panchnama and deposition of panch
witness, right side houses were more burnt and damaged.
Houses of Mustufamiya Rasulmiya and Akbarmiya
Rasulmiya are towards the right side row of Shaikh
Maholla. It is the say of this witness that at the time of
incident when the mob ransacked the houses, he saw them
and at that time, he was standing near the wall of
Akbarmiya's house. It cannot be believed. Admittedly house
of Akbarmiya is towards right side. As per this witness, he

saw the mob from there as he was standing there, the
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house, of Akbarmiya is not at the beginning of Shaikh
Maholla. If, this witness was standing near the wall and
saw the mob ransacking, burning as the mob came from
the entrance side of Shaikh Maholla he was having
sufficient opportunity to see the mob. He is the resident of
Shaikh Maholla and at the time of incident he was very
much present in the Shaikh Maholla. Considering the time
and circumstances his presence in Shaikh Maholla cannot
be doubted. As the mob proceeded towards Mahemudmiya's
house then he went to Pathan Maholla till then he had an
opportunity to see the mob. Therefore, the argument of Shri
Dhruv on this point is not acceptable. Further, it is argued
by Shri Dhruv that in his statement dated 02.03.2002, he
has stated that from the Harijanvas, he saw the burning of
houses and in the cross-examination, he has admitted that
from Harijanvas, entrance of Shaikh Maholla and house of
Mahemudmiya could not been seen. There is material
improvement in the statement before the Court. He has not
witnessed the incident but posing himself as eye-witness.
Admittedly, from Harijanvas a person cannot see what is
happening in Shaikh Maholla but the witness is saying he
saw the burning of houses. The flame and burning light

can easily be seen from Harijanvas. We have to consider an
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evidence as per what the witness wants to say rather than
pressing on the word which is used by the witness.
Intention of a witness for what he wants to say is
important. Thus, here it cannot be considered material
improvement by the witness before the court. Further, it is
argued by Shri Dhruv that this witness has claimed that
he has seen the incident of ransacking and setting on fire
the cabins outside the Shaikh Maholla but he is not giving
the names of any accused. Even who set on fire the house
or who set on fire the house of Mahemudmiya is not stated
by this witness. Further, As per the say of this witness, he
went to Pathan Maholla when the mob went towards the
house of Mahemudmiya. It is impossible that anyone can
see the mob in Shaikh Maholla or towards Pathan Maholla
as both are in opposite direction. True that this witness has
not attributed overt act of the accused, it does not mean
that he has not seen the mob setting on fire cabins/houses
in Shaikh Maholla but it is acceptable that when the mob
was proceeding towards Mahemudmiya's house at that time
he went to Pathan Maholla. Therefore, it transpires that he
had not seen that who set on fire the house of
Mahemudmiya as Pathan Maholla is in opposite direction of

Shaikh Maholla. Therefore, this arguments of Shri Dhruv is
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acceptable. Further, it is argued by Shri Dhruv that as per
the say of this witness, he has dropped his family members
at the house of Mahemudmiya. Thereafter, his jeep was
burnt but it is not mentioned in his statement dated
02.03.2002, 19.05.2008 and 11.06.2008 and in affidavit
dated 06.11.2003. From the evidence on record, it is proved
by prosecution that daughter of the witness Ashiyanabanu
was burnt but she was alive, his wife and son were also
burnt. They sustained injury of burns on their legs, his
daughter Sainabanu sustained injury on right ear, other
persons were also burnt. In the incident, jeep of his father
was burnt. This witness has narrated the incident. In his
deposition, his daughter Ashiyanabanu was burnt, his wife
and son were also burnt. On the way, Ashiyanabanu has
died. It has also come out from the deposition that his
father told him to send his wife, children and other
members of the family to the house of Mahemudmiya, as it
was pakka house and he went alongwith his family
members to Mahemudmiya’s house. Thereafter, jeep was
burnt. His statement was recoded on the very same day in
the Civil Hospital by P.I. Shri Vaghela. Therefore, the say of
this witness is supported by above evidence. In that

circumstances if the witness has not stated this fact in his
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statement dated 02.03.2002, 19.05.2006, 11.06.2008 and
affidavit dated 06.11.2003 it becomes insignificant.
Further, it is argued by Shri Dhruv that as per the
deposition of most of the witnesses, mob was from all four
sides means from backside of Mahemudmiya’s house also,
there was mob. Therefore, it was not possible to go to
Pathan Maholla even from the backside of Mahemudmiya’s
house therefore, the say of this witness that he went to
Pathan Maholla and stayed there for whole night is not
correct. In this regard when we peruse the cross-
examination of the witness no question has been put to him
by the accused side how he went to Pathan Maholla when
the Shaikh Maholla was surrounded by all corners.
Further, there is open space behind and in between Patel
Mahollas' hinder wall and Shaikh Maholla row. Unless
witness questioned, grievance of accused side cannot be
accepted in this regard. Further, it is argued by Shri Dhruv
that as per the statement dated 02.03.2002, his younger
brother had hidden himself in his house. As per the
evidence of panch witness, houses were ransacked and
were set on fire. Even Mohmad Sattar and his father
Bachumiya Imammiya has deposed that there was a loot in

their house since the house was ransacked and set on fire.
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It was not possible that mob had entered the house and
looted the house. The evidence regarding ransacking and
setting on fire their house is supported by Panchnama and
other evidence. So far as the evidence of this witness that
his brother was inside the house is concerned, there is
possibility that the witness might have thought that his
brother is inside, in fact he was not inside. Therefore, due
to this evidence the testimony of this witness cannot be

discarded on this point.

P.W.57 - Shaikh Mustufamiya Rasulmiya has
deposed on oath that at the time of incident, he was staying
in Shaikh Maholla in Sardarpur. On 01.03.2002, there was
Bharat Bandh therefore, he was in home. At about 9.30
A.M., he went to the house of Rameshbhai Dahyabhai. who
told him to supply water to his field and told that nothing
will happen in their village. He was not willing to go to the
field by leaving his family members in the Shaikh Maholla.
On the very same day, at about 9.30 P.M., Rameshbhai
Dahyabhai was in the mob and mob of Patels came with
shouting slogans with petrol and kerosene gallons and
other weapons in their hands and they had broken and
burnt the cabins. As police came, they disbursed. Again at

about 11.30 P.M., they came by shouting slogans to cut,
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beat and burn the Bandiyas. No one should be left alive.
They were having weapons and kerosene gallons in their
hands. His wife and son went towards the house of
Mahemudmiya. The mob had burnt the house of
Mahemudmiya by pouring petrol and kerosene inside the
room and this witness went behind the house of
Bachumiya Imammiya. He heard the voice of persons
asking for help. He was injured by stones. In the morning,
the police came and hence, he went towards the house of
Mahemudmiya. 28 persons have died. His wife Samimbanu
and his son Javed both were dead and they were taken to
the Mahesana Civil Hospital. Other injured persons were

also taken to Mahesana Civil Hospital.

It is argued by Shri Dhruv that as per the deposition
of this witness, on the day of incident, in the morning, he
went to Rameshbhai Dahyabhai and told him to carry on
work in the field and had told that nothing will happen in
their village. This evidence of the witness is not denied by
the accused. Therefore, it is proved that he was working in
the field of Rameshbhai Dahyabhai, and on the day of the

incident he had carried work in the field.
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It is argued by Shri Dhruv that, as per the deposition
of this witness, he had seen the persons who have set on
fire the house by pouring petrol and kerosene. At that time,
he hide himself by the side of the house of Bachumiya
Imammiya. Referring to this deposition, it is the say of Shri
Dhruv that this fact is not stated in statement dated
10.03.2002, 19.05.2008, 05.08.2008 and affidavit dated
06.11.2003. For the first time, this fact is narrated before
the Court. To support this fact, maps which are produced
show that the house of Bachumiya Imammiya is having
door east to west. Just in front of his house, jeep was burnt
and plastic gallon was lying and from the map it transpires
that, there is gap just adjacent to the house of Bachumiya
Imammiya. He is the injured witness and had taken
treatment in the Mahesana Civil Hospital. As per his
deposition, at the time of incident, he could see but now, he
is unable to see due to Petrygium. Looking to the map,
Panchnama and other evidence on record, it transpires if a
person hides himself by the side of the house of Bachumiya
Imammiya he can see what is happening in the house of
Mahemudmiya but, this fact is not narrated by the witness
in any of his statement and it is an omission. But, the fact

that his wife and son have died in the incident. He himself
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was injured. Medical Certificate and case papers are
produced vide Exh.175 and Exh.176, respectively which
supports this fact. Therefore, the say of the witness that the
mob went towards the house of Mahemudmiya and they
poured kerosene and petrol in the house at that time, he
had hidden himself by the side of Bachumiya’ house gets
more weightage as his presence in Shaikh Maholla at the
time of incident is natural one as he is resident of Shaikh
Maholla and the incident occurred during night. His
presence in Shaikh Maholla at the time of incident cannot
be doubted. Earlier, he could see but now he is unable to
see due to petrygium. Further, it argued by Shri Dhruv
that as per deposition of this witness on the very same day,
accused was in the mob. Referring to this deposition, it is
argued by Shri Dhruv that this fact is not narrated in the
statement dated 10.03.2002, affidavit dated 06.11.2003,
statements dated 19.05.2008 and 05.08.2008.

Further, it is argued by Shri Dhruv that as per the
say of this witness, cabins were set on fire near Shaikh
Maholla by the mob while in the statement dated
10.03.2002, witness has stated that at about 10.00 P.M.,

mob gathered in the village and set on fire the cabins in the



114121/ Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

village and police resorted to firing. Thereafter, mob
disbursed. This omission is proved by contradiction in
affidavit. Also this fact is not narrated by the witness. So far
as this discrepancy is concerned, it is proved by the
prosecution that three cabins at the entrance of Shaikh
Maholla were set on fire by mob. It is also proved that
cabins in the village were also set on fire by the mob. But it
is on record that the cabins in the village were set on fire on
28.02.2002 and the fact that three cabins were set on fire
at the entrance of Shaikh Maholla. Panchnama supports
this fact. This fact is supported by other evidence also.
Therefore if the witness has not stated about the setting on
fire cabins at the entrance of Shaikh Maholla in his
statement dated 10.03.2002 and now he is deposing so
before the court such an omission in the statement in the
present set of circumstances becomes insignificant. Witness
is a labour class if he is telling about setting on fire cabins
in village at about 10.00 P.M. whether he is telling this fact
in respect of incident dated 28.02.2002 or 01.03.2002, is
not clear but from this contradiction, it is not disproved
that three cabins were not set on fire by the mob at the
entrance of Shaikh Maholla. Further, it is argued by Shri

Dhruv that this witness has no knowledge about the house
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of Fakir Imamshah. As per the say of this witness,
Sabirhusen was staying there. He has no knowledge about
the names of children of Muslims in the village. However, he
is giving full names of the accused person in the mob which
suggests that witness is tutored one. In this regard when
we consider the evidence of present witness, it transpires
that witness is having no knowledge about Fakir Imamsha
and about the names of Muslims children and he is telling
names of accused in the mob on this count we cannot
conclude that this witness is tutored one. If in fact he is
tutored one he would have stated about Fakir and children
also. Possibility of not knowing fakir and names of Muslim
children cannot be ruled out. Therefore, on the strength of
this testimony which is otherwise proved by the prosecution

cannot be doubted.

Further, it is argued by Shri Dhruv that as per the
say of the witness, mob entered in the Shaikh Maholla and
started ransacking it. He hide himself by the side of the
house of Bachumiya Imammiya which is on the right hand
side of Shaikh Maholla. He is referring Courtyard as side.
From Courtyard, road of Shaikh Maholla is 4 to 5 Ft. away.
As per the panch witness, right hand side of Shaikh

Maholla was worstly affected and houses were set on fire
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and ransacked while Bachumiya Imammiya has deposed
that his house was ransacked and there was loot in his
house which suggests that mob entered even Courtyard of
his house therefore, the say of Shri Dhruv that anyone can
hide himself or take shelter in the Courtyard of said house
and presence of this witness in the Courtyard of
Bachumiya Imammiya is doubtful. Referring to the
statement of 10.03.2002, it is argued by Shri Dhruv that
this witness has stated that he hide himself in the house of
Akbarmiya which is contrary to his own deposition. Since
there are two houses of Akbarmiya, in which house he hide
himself is not stated. Though, he has deposed that house of
Akbarmiya Nathumiya is just opposite to his house even
that house was also set on fire. Second house of Akbarmiya
Rasulmiya is on the right side of entrance of Shaikh
Maholla. Even though house of Akbarmiya Rasulmiya
Shaikh was set on fire and was destroyed completely
therefore, presence of this witness in the house of
Akbarmiya Rasulmiya as claimed in his statement dated
10.03.2002 is doubtful. The witness has improved his
version. True that there is discrepancy regarding hiding of
this witness whether he hide himself in Bachumiya's house

or Akbarmiya's house or second house of Akbarmiya
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Rasulmiya's. Looking to evidence and panchnama house of
Akbarmiya Rasulmiya was destroyed completely. Thus,
there is discrepancy in which house this witness has hided
himself. But from this fact presence of this witness in
Shaikh Maholla cannot be doubted and that he hided
himself is also not doubtful. Simply where he had hide
himself is the discrepancy. Further considering the
evidence of this witness as a whole he was very much
present in the Shaikh Maholla and he had hide himself
only after when the mob proceeded towards
Mahemudmiya's house. Thus he was having sufficient
opportunity to see the mob. Therefore, the say of this
witness that he had seen the mob with weapons, petrol and
kerosene gallons, shouting slogans, to cut, beat and burnt

Bandiyas, no one should be left alive is acceptable.

Further it is argued by Shri Dhruv that, Ayubmiya
Rasulmiya is brother of this witness who has deposed that
he was brought alive from the house of Mahemudmiya
alongwith his wife and daughter while this witness is
claiming that after the incident, police came and he went to
the house of Mahemudmiya where his wife and son of this
witness have died. This witness is not saying that Ayubmiya

Rasulmiya alongwith his wife and daughter was brought



/1416 // Sessions Case Nos.275/2002, 120/2008,
& 7/2009 & 72/2010.

alive from the house of Mahemudmiya. As per say of this
witness, name of his mother is Barubibi, who has died in
the riots. As per the deposition of Ayubmiya Rasulmiya,
brother of this witness has stated the name of his mother
Sharifabibi Rasulmiya. In the affidavit before Hon'ble
Supreme Court of India, this witness has stated that his
mother has died in the incident and just to justify the
affidavit filed before the Hon’ble Supreme Court of India he
is deposing that Barubibi had adopted him though
Barubibi had two sons. The witness could not give names of
his sons, wife and grandsons of Barubibi. If this witness is
adopted by Barubibi, he must have knowledge of the names
of family members of Barubibi. Further, in his statements
dated 10.03.2002, 19.05.2008 and 05.08.2008, he has not
stated that Barubibi is his mother. Even in the affidavit
dated 06.11.2003, he has stated that his mother has died
but not giving the names of his mother as Barubibi. As per
the deposition of this witness, his mother has died before 5
to 6 years while two sons of Barubibi - Sharithusen
Balumiya and Rafikmiya Balumiya, are not stating that this
witness was ever adopted by their mother. Further, in
affidavit dated 06.11.2003 and on reading the deposition of

this witness, it comes out that this witness has stated in
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his affidavit the facts which were not within his knowledge
though that affidavit is claimed to be filed by himself.
Omission on this part that his brother and his wife and
daughter were brought alive from Mahemudmiya's house
would not discard the facts narrated and proved by the
prosecution. Further, his brother is telling the name of
mother as Sharifabibi while this witness is telling the name
of Barubibi and that he was adopted by Barubibi. There is
discrepancy on this point but this fact is not such which
goes to the root of the case. Therefore on this ground whole
testimony of this witness which is otherwise proved, cannot
be discarded. Further, it is argued by Shri Dhruv that this
witness has not given the names of the accused, before the
doctor, who were in the mob at the time of incident. He
went to the Civil Hospital alongwith police but he has not
narrated the incident to the police nor even lodged the
F.LLR. Even, he went to the relief camp in the company of
the police still however, he is not saying anything about the
incident to the police. When we consider the evidence of
this witness on this point, after the incident, his wife,
daughter have died under such a tense atmosphere if he
has not narrated the incident before Doctor/police nor

lodged complaint, it is natural one. No one can expect from
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a person a prompt action in this regard under such a
circumstances. No doubt he was silent up to relief camp

though police was with him that is also natural conduct.

It is argued by Shri Dhruv that this witness has not
assigned any specific role to any accused as to which
accused ransacked or set on fire which house and that is
also not deposed by this witness. Even at the house of
Mahemudmiya, which accused played what part, is also not
deposed by this witness, this will be decided at the relevant

time and stage.

P.W.59 - Shaikh Mohmad Sattar Bachumiya has
deposed on oath that at the time of incident, he was sitting
in Shaikh Maholla. His family members were also with him.
On 28.02.2002 there was Gujarat Bandh therefore, he was
in his home. On 01.03.2002, there was Bharat Bandh. His
father asked him not to go out. On that day, at about 9.00
to 10 P.M., a mob of Patels came towards Shaikh Maholla
from Mahadev Temple side, shouting slogans to cut, beat
and burn the Muslims, and had burnt three cabins at the
entrance of Shaikh Maholla. The cabins were looted and

damaged by the mob. As police came, the mob disbursed.
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At about 11.30 - 12.00 P.M., again the mob came shouting
to cut, beat and burn the Muslims no one should be left
alive because the Muslims have burnt the Hindu persons in
Godhra train and thereafter, they started pelting stones.
Persons from Shaikh Maholla had also started pelting
stones just to save themselves. Mob was setting on fire and
damaging the houses of Muslims and due to fear his father
asked him to take his family members to the house of
Mahemudmiya as it was pakka constructed house
therefore, all the family members went to the house of
Mahemudmiya. As the mob came too near, he went inside
the house of Akbarmiya Rasulmiya. From the window of the
house, he saw that there was one jeep just in front of his
house, which was burnt by the mob. Mob has burnt the
houses of Shaikh Maholla as mob went towards the house
of Mahemudmiya, the witness went to his house. The voices
of people were coming from the house of Mahemudmiya to
save them but due to fear he was inside and when the
Police came then only they went to the house of
Mahemudmiya and rescue operation was done by the police
with their help. In the incident, his house was damaged
and ornaments of his sister and mother were looted and

cash worth Rs.70,000/- were looted by the mob. He was
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caused damage worth Rs.10,000/-.

At the time of incident, he went inside the house of
Akbarmiya Rasulmiya and in the light of burning flame he
saw the accused. While in the second incident, when the
mob was inside the Shaikh Maholla and went towards the
house of Mahemudmiya, he had hidden himself inside the
house of Akbarmiya Rasulmiya. For this purpose, when we
peruse the maps, house of Akbarmiya is shown adjacent to
the house of Bachumiya. As per the deposition of this
witness, light was on. As per the deposition of Dy.Engineer
there was light in Shaikh Maholla. There were total 28
accused whom he had seen in the mob. He had seen the
accused in the flame of burning jeep. His sister-in-law and
niece have died due to burns in the house of
Mahemudmiya. As per the deposition of Dy.Engineer, and
other evidences, there was light in the street. Assuming,
there was no light in Shaikh Maholla, then also, as per the
say of this witness, he had seen the accused with weapons
in the flame of burning jeep. To discard this fact, there is

no reason and this witness had seen 20 accused.

While it is argued by Shri Dhruv that as per the

statement of this witness, as soon as the mob came and
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started pelting stones, he alongwith his family members
went inside the house which suggests that he was having
no occasion to recognize any of the accused. Assuming he
alone went inside the house, then how he has named four
persons in his deposition. How he has seen that the three
cabins were ransacked and set on fire. Even, he is giving
different version in respect of first mob. Further, which of
the accused ransacked or set on fire the cabins, is not
stated by this witness. He has improved his version before
the Court. Further, it is submitted by Shri Dhruv that this
witness has also stated in the statement dated 02.03.2002
that same mob had come again at 11.30 P.M. This witness
has improved the version also before the Court. As per the
deposition of this witness, again, same mob came shouting
slogans like to Kkill the Muslims and had started pelting
stones and setting on fire them, no Muslims is to be spared
today etc., still however which particular accused were
shouting slogans or who started pelting stones or who
ransacked the house or set on fire the jeep, is also not

stated by this witness in his deposition.

In this respect when we consider the evidence given by

this witness soon as mob had started pelting stone, his
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father asked them to shift their family in Mahemudmiya’'s
house and his elder brother had shifted their family in
Mahemudmiya’s house as mob came much near. Due to
fear this witness went inside the house of Akbarmiya
Rasulmiya and from the window he had seen that their jeep
was burnt and in the light of flame he had seen the mob.
Therefore, firstly till the mob came near to him, he had an
opportunity to see the mob and on seeing the mob he went
inside the house of Akbarmiya and from the window of that
house he witnessed further incident. Thus, he was having
sufficient opportunity to see three cabins ransacked and
set on fire. For this, when we peruse the map, house of
Akbarmiya is shown adjacent to house of Bachumiya in
that circumstances if the witness is saying that from the
window of Akbarmiya Rasulmiya’s house he has seen
burning of jeep is reliable. So far as his version regarding
first mob is concerned, it is denied by the witness that at
the time of first incident at about 9.30 P.M. either he or he
alongwith his family members went inside the house. But,
there is contradiction on this point as Investigating Officer
has deposed that this witness has stated before him that at
the time of first incident he/his family members went inside

the house but, this contradiction is in respect of first mob
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not for second time mob. It is true that he has not
specifically mentioned which of the accused ransacked or
set on fire three cabins. But this omission can not discard
the fact that mob had set on fire three cabins at the
entrance of Shaikh Maholla. In his statement dated
02.03.2002, it is stated by the witness that same mob came
second time. In his deposition also, he has stated that same
mob came second time. Further, it is argued by Shri
Dhruv that as per the say of this witness, mob was
proceeding fast towards Shaikh Maholla and due of fear, he
took shelter in the adjacent house of Akbarmiya Rasulmiya
and light was put off by him. He had seen the jeep from the
window which was set on fire by the mob. As per the
deposition of this witness, he has seen the persons in the
mob in the flame of burning jeep. This witness has not
stated this fact in the statement dated 19.05.2008 and
affidavit dated 06.11.2003 that he took shelter in the house
of Akbarmiya Rasulmiya or he had seen persons in mob
from the house of Akbarmiya Rasulmiya. As per the
affidavit dated 06.11.2003, he was in front of his house
when stone pelting took place. Attack was continued for
several hours and atmosphere was tensed. When we

appreciate evidence of this witness on this point, in his
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cross-examination witness has admitted that he has not
stated this fact in affidavit dated 06.11.2003, statement
dated 19.05.2008 but when he was asked question in cross-
examination, he has specified when the mob went towards
Mahemudmiya’s house at that time he went inside in his
house from the house of Akbarmiya. It is also made clear in
cross-examination that, he had seen the mob from the
window of the house of Akbarmiya not from his house.
Once this evidence has come in cross-examination in that
omission of this fact in affidavit and statement dated
19.05.2008 becomes insignificant. Further it is submitted
by the accused side that police came at about 3.30 A.M., he
was hiding alone in his house as his family was away from
him who were trapped with others. In this regard, when we
consider the evidence of this witness this fact is stated by
the witness in his deposition as well as in his statement
that their family members were sent to Mahemudmiya’s
house. There is no contradiction or omission on this point.
Further it is submitted by accused side that when he was
asked by S.I.T. he had stated that he alongwith his cousin
Rafikmiya Babumiya was in his house while Rafikmiya has
deposed that at the time of incident, he was in Naveli of

Bachumiya Imammiya. Thus, both are contradictory on
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this point. While Ashikhusen, in his statement dated
02.03.2002, states that present witness had hidden himself
in his own house. So far as this contradiction is concerned,
from the whole evidence it transpires that witnesses were
hiding themselves here and there wherever they felt safe in
such a tense atmosphere. It is not so that each and every
witness was only at one place. This witness was also earlier
in front of his house as mob came near he went inside the
Akbarmiya’s house as mob proceeded towards the
Mahemudmiya’s house, he went inside to his house. There
is Naveli also near to his house. In that circumstances if
this witness is saying that Rafikmiya Bachumiya was in his
house while Rafikmiya is saying he was in Naveli while
Ashikhusen is saying that the present witness was in his
house. This contradiction is quite natural considering the
map, Panchnama and position of Shaikh Maholla as
personally visited by the court, Naveli, Akbarmiya house
and Bachumiya’s house are too close to each other and they
are very small houses like one or two rooms as Row houses
in that circumstances this contradiction in the depositions
as well as in the statements by the witness are bound to be
and those can be considered as natural one and no

importance can be given to that contradiction on the very
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fact that witness was very much there nearby. And he was
having sufficient opportunity to see the mob and incident of
burning the jeep. Thus the the deposition of this witness on
this point is natural one. There cannot be mathematical
calculation in narrating the incident hence, on this
contradiction we cannot discard the testimony of this

witness which is reliable one.

Further, it is submitted by Shri Dhruv that as per the
say of this witness, at the time of incident of setting on fire
the jeep, he was inside the house of Akbarmiya Rasulmiya
and from the window of the house of Rasulmiya, he saw the
house. When the jeep car was set on fire, the mob went up
to the house of Mahemudmiya. Further, he is saying that
mob started ransacking the houses and set on fire the
house of Mahemudmiya and proceeded towards
Mahemudmiya's house. This witness was inside in his own
house. As per this witness, voices seeking help were coming
from Mahemudmiya’'s house and witness himself had hiden
himself in his own house. On this point, this witness is self-
contradictory in his deposition. There is contradictory
version in the deposition as to from where he has seen the
incident. Further, it is highly impossible for anyone to go

from one place to other place when mob was inside the
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Maholla. Further, as per the say of this witness, mob was
very much present in the Shaikh Maholla when he came
out from the house of Akbarmiya Rasulmiya which is highly
improbable that person would come out in circumstances

when mob has come to kill them.

Further, when both the houses of Akbarmiya
Rasulmiya were set on fire, the house of this witness was
also set on fire. Even as per this witness, there was loot
from his house which suggests that mob had entered in the
house of Akbarmiya Rasulmiya and the house of present
witness. If that is true, then this witness could not have
taken shelter in it. This witness has not sustained any
injury. Therefore, it is submitted by Shri Dhruv that

evidence of this witness on this point is also not reliable.

In this regard when we appreciate the evidence of this
witness house of Akbarmiya Rasulmiya is just adjacent to
his house. He had hiden himself in Akbarmiya Rasulmiya's
house when mob proceeded towards Mahemudmiya's house
he went to his house he was very much present in Shaikh
Maholla. From whole evidence of this witness, it transpires
that he was not at one particular place. During whole

incident he was at different places near by to his house and
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Akbarmiya Rasulmiya's house. When his house and
Akbarmiya Rasulmiya's house were looted whether he was
inside of his house. This question is not asked by accused
in cross-examination. His house was set on fire. He was
trying to hide himself safely. Houses of Shaikh Maholla are
so close to each other and that they are like Row houses.
Therefore, in that circumstances the discrepancy as
narrated by accused in this regard is concerned, those are
of natural one and those are bound to be. Witness is a

labour class person unaware about the legal provisions.

Further, as per the say of this witness, he was alone
in the house of Akbarmiya Rasulmiya. In affidavit, he has
stated that he was alone in his own house but looking to
the evidence of Sabir Husen Rasulmiya, Hizbulmiya
Rasulmiya and Mustufamiya Rasulmiya, they were inside
the house of Akbarmiya Rasulmiya. Thus, deposition of this
witness is contradictory to the version of other witnesses on

this point.

While appreciating this evidence when we consider the
evidence of this witness on record at the time when he was
in Akbarmiya's house he was alone. Thereafter, he went to

his house. There also he was alone. When he was inside
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Akbarmiya Rasulmiya's house whether at that time
Sabbirhusen, Hizbulmiya, Mustufamiya were inside the
house of Akbarmiya Rasulmiya or prior to that they were
inside or after this witness went to his house at that time
they were inside no questions are asked in this regard by
the accused in cross-examination. Further looking to the
situation of houses in Shaikh Maholla these discrepancies
are bound to be. In absence of these discrepancies evidence
of the witness can be doubted or can be treated as tutored
one. Thus, those contradictions, omissions, discrepancies
are natural one. And the fact remains as it is that witness
was very much present in Shaikh Maholla either in his
house or Akbarmiya's house or near by to those houses and

we cannot calculate the evidence in mathematical manner.

Further, it is submitted by Shri Dhruv that as per the
say of this witness, jeep car was parked just opposite to the
house from which he has seen the incident. If we consider
this deposition with map then also house of Akbarmiya is

not just opposite to side where jeep was.

Thus, both the houses are to close looking to carpet

area of both the houses and situation of Shaikh Maholla if
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the jeep was standing just in front of Bachumiya's house
and house of Akbarmiya is just adjacent to Bachumiya's
house and both the houses are having same direction. In
that circumstance if the witness is saying that he saw the
incident in the light of flame of jeep that is quiet possible. A
person can see from the window of Akbarmiya Rasulmiya's
house the incident of burning jeep. Thus the attention
towards these discrepancy as shown by accused in this

regard is of no significance.

Further, it is submitted on behalf of accused that as
per the deposition of this witness, incident of setting on fire
the jeep and flames of burning of jeep is concerned, he had
seen the accused but in his statement dated 19.05.2008, he
has stated that the names mentioned in the statement
dated 02.03.2002 were not given by him to the police.
Further, this witness has identified four accused who had
ransacked and set on fire three cabins outside the Shaikh
Maholla. When we compare the deposition from other
witnesses, they had seen the incident of setting on fire and
ransacking three cabins and they have given the names of

above referred accused in the mob. They have not stated
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that these four accused are responsible for setting on fire
the cabins. Thus, alone this witness is claiming the role of
four accused setting on fire three cabins. Further, as per
the deposition of this witness, setting on fire three cabins

situated outside the Shaikh Maholla, at about 9.30 P.M.

So far as these arguments are concerned from
Panchnama and map and other evidence it is proved by
prosecution that three cabins were set on fire out side the
Shaikh Maholla. So far as specific role of the accused who
were involved in the incident and what role has been played
by which accused will be discussed and decided at the
relevant time at later stage and omission contradictions in

the statements will be decided at that time.

Further it is submitted on behalf of accused side that
referring to the affidavit before the Hon’ble Supreme Court
of India in respect of telephonic talk with Teesta Setalvad
and Raiskhan Pathan, it is admitted by this witness that it
is false. It is submitted by Shri Dhruv that this witness has
stated false fact on oath before the Hon’ble Supreme Court
of India also. It is argued by Shri Dhruv that this witness is

posing himself as eye witness but from his evidence, it
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becomes clear that he has dare to state false statements
even before the Hon’ble Supreme Court of India therefore,

he cannot be relied upon.

So far as this arguments is concerned witness is an
illiterate person if he takes some help from any agency like
citizen for justice and peace headed by Teesta Setalvad and
Raiskhan Pathan for getting justice there is nothing wrong.
So far as admission by this witness in respect of telephonic
talk with Teesta Setalvad he has stated that it is false. For
this purpose when we consider the affidavit it was
prepared in English. If a fact is not mentioned in it or if,
something contrary is mentioned possibility of that fact
being wrong cannot be ruled out due to illiterateness of the
witness or due to some misunderstanding between the
agency and the witness. On that count we cannot conclude
that witness has intentionally stated false fact by way of
affidavit before the Hon'ble Supreme Court of India. It is
quiet possible addition and omission alteration on the part
of agency we have to find out the truth by applying grain
and chaff policy. Thus, the considering above evidence of
the witness it is reliable, trustworthy and the facts which

are proved in his evidence cannot be discarded.
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P.W.60 - Shaikh Bachumiya Imammiya has deposed
that on 28.02.2002 in the night, cabins of Muslims and
other communities were burnt. On 01.03.2002, there was
Bharat Bandh. All the members of Shaikh Maholla were
present. At about 9.30 P.M., mob from Mahadev Temple
side alongwith weapons, petrol and kerosene came and they
burnt three cabins which were situated in the entrance of
the Maholla. The cabins were burnt by pouring petrol and
kerosene. At that time, police came and mob disbursed.
Again at about 11.00 P.M., mob came and started pelting
stones and burning the house of Manumiya Alammiya.
Thereafter, second house of Akbarmiya Nathumiya, third
house of Bachumiya Nathumiya then Rasulmiya Nanumiya
and then after, they burnt the house of Jamalmiya
Dosabhai. Thereafter, they burnt the jeep by pouring petrol
and kerosene. Ambalal Maganbhai had poured the kerosene
and petrol whereas Rajeshbhai Punjabhai had burnt the
jeep. Thereafter, mob of the village went towards the house
of Mahemudmiya and they had broken the window and by
pouring the kerosene and petrol, they burnt the house in
which 28 persons have died. Others sustained injuries.
When police came, police asked the persons to come out.

The police then managed a vehicle and took the deceased
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and injured persons to Mahesana Civil Hospital.
Thereafter, he went to Vijapur where the Constable
Navalsinh asked him to come to Sardarpur for drawing
Panchnama. Then he came with the police persons in the
vehicle and he had shown the house of Mahemudmiya to
the police. He also told the police as to which of the houses

were owned by whom.

He is the resident of Shaikh Maholla and he is a
retired Government servant. The jeep which was burnt in
the incident was of his ownership. On 28.02.2002, there
was tense atmosphere in the village, burning rag was
thrown on the vehicle and burnt his jeep. Thereafter, mob
went towards the house of Mahemudmiya. He has shown
the place of incident at the time of drawing the Panchnama
of scene of offence. His statement was recorded on
03.03.2002 as early as possible after the incident. He is the

eye witness.

It is submitted by Shri Dhruv that as per the say of
this witness, the pole falling towards the graveyard was also
having focus light directing towards the Maholla. This fact
is also not stated in the statement made before police. For

this evidence fact of focus light is developed subsequently.
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Initially at the time of first investigation this fact is not
coming out. Therefore, it is to be considered as
improvement and not stated in his earlier statement and no
importance can be given to this fact. Further, it is
submitted by the accused that as per the deposition of this
witness, at about 9.00 to 09.30 P.M., from Mahadev Temple
side, a mob of village people with weapon, petrol and
kerosene came and in the light, this witness had recognized
the accused and as per the say of this witness, those
persons ransacked and set on fire three cabins near
entrance of Shaikh Maholla therefore, police came and mob

disbursed. This fact is also not stated in police statement.

So far as three cabins at the entrance of Shaikh
Maholla set on fire and ransacked is concerned, the fact of
burning three cabins is supported by Panchnama and other
evidence. It is also supported by other evidence that soon
as police came mob disbursed. Once, it is supported by
other evidence in that circumstances omission of this fact
in police statement becomes insignificant. Whether this
witness has identified the accused it will be decided at the
relevant time at later stage. Further, it is submitted by

accused that again, as per the say of witness, at about
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11.00 P.M., mob had come, pelted stones and first, the
house of Manumiya Alammiya was set on fire. Then after,
another house of the witness was set on fire, by the mob.
No other witness has stated about this fact. The witness
had given evidence only with regards to setting on fire the
house in Shaikh Maholla. This witness has improved his
version about the setting on fire the houses in Shaikh

Maholla.

When we consider this evidence in the light of
contradictions, omissions and with other evidence on
record, the fact that again mob came at about 11.00 P.M.
and had started pelting stones, setting on fire the houses in
Shaikh Maholla. This witness has specified setting on fire of
houses in Shaikh Maholla but the gist of the evidence is
same that houses in Shaikh Maholla were set on fire.
Therefore, the evidence of this witness in this regard cannot

be considered as improvement or false.

As per the say of this witness, mob had set on fire his
jeep by pouring kerosene and petrol. This fact is also not
stated in his statement before the police. Further, no other
witness is stating specifically attributing the role of any

particular accused about setting on fire the jeep car. Thus,
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there is improvement by this witness. As per the say of this
witness, mob came at 9.00 - 9.30 P.M. from Mahadev
Temple side and persons of village came and set on fire the
cabins outside the Shaikh Maholla and this witness has
named the persons while in his statement dated
03.03.2002, he has stated that on 01.03.2002 at about 9.00
to 9.30 P.M., mob of Hindus came shouting slogans due to
fear, they went inside their house. If the witness was inside
the house, how he can see the setting on fire cabins by the

mob.

In this regard, when we consider the evidence on
record from Panchnama and map and other evidence it is
evident on record that three cabins were burnt at the
entrance of Shaikh Maholla and it was set on fire by mob at
9.30 P.M. In his statement mob of Hindus is written while
in deposition persons of village came is mentioned. Whether
the mob was of village persons or of out of village persons it
will be decided at the relevant stage. But the evidence
adduced by this witness in respect of setting on fire three
cabins by mob at about 9.30 P.M. remains as it is. So far as
evidence regarding, ‘due to fear he went inside’ is

concerned, mob came shouting slogans and burnt the
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cabins and witness went inside. Possibility cannot be ruled
out that after seeing burning of cabins by mob he might
have gone inside his house. His house is not at the
entrance of Shaikh Maholla, his house is situated after
leaving four to five houses in Shaikh Maholla. Therefore, on
seeing mob and setting on fire cabins he went inside and
that possibility cannot be ruled out. Even otherwise
looking to situation of his house a person can see what is
happening at the entrance of Shaikh Maholla by standing
front side of house. Therefore, under above circumstances

this contradiction becomes insignificant.

Further, it is argued by Shri Dhruv on behalf of
accused that this witness has stated that, when police
came, mob disbursed while in his statement dated
03.03.2002, he has stated that when someone informed the

police, police came and resorted to fire to disburse the mob.

While considering this evidence, so far as coming of
police is concerned, it is supported by other evidence and
also his statement ‘police came’ is mentioned. Whether on
information from someone police came or how police came

that is not material on the point of appreciation on this
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evidence of this witness. But the fact remains proved that
police came. Further, this witness is not stating about
resorting of fire by police to disburse the mob and mob
disbursed accordingly. This is mentioned in his statement
dated 03.03.2002. Thus there is omission of this fact in
the deposition of this witness. Effect of this omission will be

discussed at the relevant time in judgment.

It is argued by Shri Dhruv on behalf of accused that
as per the say of this witness, police came at about 2.30
A.M. and called for vehicles while he has deposed that dead
bodies were taken in handcart. This witness has not stated
this fact in all his statements. So far as this evidence in this
regard is concerned, whether dead bodies were taken in
the hand cart and it is not stated in any statement it is not
going to effect adversely the evidence which is proved by the
prosecution from other supporting evidence that dead
bodies were taken from Mahemudmiya’s house and taken to
Civil Hospital, Mahesana. Thus omission of this fact in his

statements becomes of no importance.

Further, it is argued by Shri Dhruv on behalf of

accused that, in his cross examination this witness is
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asked as to from where, he has seen the mob and where
was he at the time of incident. It is argued by Shri Dhruv
that this witness was not in Shaikh Maholla at the time of
occurrence. In his statement dated 03.03.2002, he has
stated that he had hidden himself near the jeep car while in
his cross-examination, he has shown his ignorance &
narrated this fact in his statement dated 10.05.2008, he
has stated that at the time of incident, he was inside his
house. In his statement dated 03.03.2002, he has stated
that on seeing his jeep car while burning, he took shelter in
another house and what happened thereafter, he did not

know.

Considering the above evidence as a whole it supports
the say of prosecution that he was present in Shaikh
Maholla. We have to consider the evidence of this witness
with extra care and caution. Considering the state of mind
of the witness and with regard to his power of memorizing,
suppose in his statement dated 03.03.2002 he has stated
that he had hidden himself near jeep car and in cross-
examination he has shown ignorance, in statement dated
10.03.2008 he has stated that at the time of incident he
was inside the house or he took shelter in another house.

Incident occurred at about 9.00 - 9.30 P.M. thereafter at
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about 11.30 P.M., not for a while but for long period it is
natural that witness might have hidden himself near jeep or
went inside his house or another house that is quite
natural. It is not so that during 9.30 P.M. till the incident
over he was at one place only. In that circumstances if in
his deposition and statements the discrepancies which are
pointed out by Shri Dhruv is concerned, those are bound to
be and natural one. We cannot expect from one person
standing at one place during the whole incident, naturally a
person will go here and there nearby where ever he feels
safe. The fact that he was very much present in Shaikh
Maholla at the time of incident and he was in a position to
see the incident. We have to consider his evidence what he
intent to say rather than to consider the words used by the

witness.

Further, it is argued by Shri Dhruv on behalf of
accused that in his cross-examination, he has deposed that
at about 9.00 — 9.30 P.M., he was just near the house of
Akbarmiya and for about half an hour, he stayed there and
from 9.30 to 11.30 P.M., he had not gone inside the house
while in his statement dated 03.03.2002, he has stated

that at about 9.00 - 9.30 P.M., when the mob came, he
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went inside his house. So far as this discrepancies is
concerned, he was near Akbarmiya Rasulmiya’s house for
half an hour meaning thereby he must be there for some
time then he went inside. He is labour class person
narrating the incident in his own manner but over all
considering his evidence, it transpires that he was standing
outside and when the mob came he went inside that is
natural conduct. For, how far time he was where for that
discrepancies bound to be but that cannot discard the
presence of this witness at the place and the time of

incident and these discrepancies are of no value.

Further, it is argued by Shri Dhruv on behalf of
accused that in his deposition, this witness has deposed
about the pelting of stones continued for about half an hour
but who were pelting the stones, is not stated by this
witness. As per the say of this witness, houses in row were
set on fire one by one. Who set on fire those houses, is not
stated by this witness. If he has seen the setting on fire the
houses, he can certainly say who set on fire those houses.
As per the say of this witness, he was 10 Ft. away from the

jeep car. If that is so, then mob would not have spared him.
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This witness is narrating pelting of stones, setting on
fire cabins, houses if he has not stated specifically who had
pelted stones, burnt the Jeep/cabins/houses, it does not
mean that he was not present at the time and place and
has not seen the incident. Further, he was 10 feet away but
he has tried to save himself by hiding himself wherever he
found it safe in that circumstances if he was safe and not

attacked by mob that is probable.

Further, it is argued by Shri Dhruv on behalf of
accused that as per the say of this witness on seeing the
jeep car burning, he went inside the house of Sherumiya
Rasulmiya. When the mob proceeded towards the
Mahemudmiya’s house, it was not possible for the witness
to g