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IN THE COURT OF SPECIAL JUDGE FOR GR.MUMBAI
AT MUMBAI

S CASE 634 OF 2004

The State of Gujarat ...Complainant

Versus

Jaswantbhai Chaturbhai Nai,

aged 50 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Gujarat.

Govindbhai Nai,

aged 40 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Gujarat.

Nareshkumar Ramanlal Modhiya (Since deceased)

Shailesh Chimanlal Bhatt,
aged 47 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Guijarat.

Radheshyam Bhagwandas Shah

@ Lala Vakil,

aged 31 yrs., residing at Singwa
Tal., Limkheda, Dist. Dahod,
Guijarat.

Bipinchandra Kanaiyalal Joshi
@ Lala Doctor,

aged 42 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Gujarat.

Kesharbhai Khimabhai .Vohania,

aged 39 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Gujaract.

Pradip Ramanlal Modhiya,

aged 39 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Guijarat —

T—



9. Bakabhai Khimabhai Vohania,
aged 41 yrs., residing at Singwad,
T ; ".::;l‘ Tll . Limkhﬁdﬂ, Di.‘.lit a Dﬁhﬂd;

Guijarat.

e - & 10 .Rajubhai Babulal Soni,

aged 44 yrs,, residing at Singwad,
Tal. Limkheda, Dist. Dahed,
Guijarar.

11 .Mitesh Chimanlal Bhatt,
aged 43 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Gujarat.

12 .Ramesh Rupabhai Chandana,
aged 41 yrs., residing at Singwad,
Tal. Limkheda, Dist. Dahod,
Gujarat.

13.Narpatsingh Ranchodbhai Patel,
aged 47 yrs., residing at Bhatwada,
Tal. Devgad Baria, Dist.
Dahod, Guijarat.

14 .Idris Abdul Saiyed,
aged 49 yrs., residing at Gulabwadi

Police Line, P31 Quarters No.l,
Hetharpalia, Junagad.

15.Bhikhabai Ramjibhai Patel,

aged 62 yrs., residing at C-79,
Samrajya Society, Near Gadkhol
Palia, Pcst. Ankleshwar,

Dist. Bharuch,

6.Ramsingh Mitlibhal Bhabhor,

aged 57 yrs., residing at Satyaprakash
Society, College Road, Santrampur,
Dist. Panchmahals, Gujarat.

17.Somabhai Koyabhai Gori,

aged 42 yrs., residing at Gochar,
Santrampur, Dist. Panchmahals,
Gujarcat.

-

18.R.S. @ Ramabhai Bhagora,
> aged 47 yrs., residing at Maheru,
. Tal. Bhilad, Dist. Sabarkatha,
Gujarat.

\v



. 3 SC634.04

- 19.Dr.Arunkumar Ramkishan Prasad,
aged 36, residing at Narayan Pipra,
Dist. Siwan, Bihar.

20.Dr.Mrs. Sangeeta Arunkumar Prasad,
aged 38 yrs., residing at Narayan
Pipra, Dist. Siwan, Bihar. . . .Accused

CORAM :HIS HONOUR THE SPECIAL
JUDGE, SHRI U.D.SALVT.

COURT ROOM NO.49,

DATED : 4, 5, 7, 11, 12, 13,
14, 15, 17, 18, 19,20,
28, 31/12/2007, 1, 2,
3, 4, 7 to 11, 14 to
18 and 21/1/2008.

Mr., R.K.Shah with Ms_.Nayana B.Bhatt, Special Public
Prosecutors, for the State/CBI.

Mr. H.H.Ponda, Advocate, for the Accused. No.1
Mr.S.K.Jain with Mr Sarvate, Advocates, for the
accused. Nos.2, 4, 5 &« 6 and 13 to 20.
Mr.G.G.Sclanki, Advocate for the Accused.Nos.7to 12.

ORAL JUDGMENT (Dictated in open Court)
1. The accused No.l-Jaswantbhal Nai Lo

Accused.No.l1Z2-Ramesh Chandana, all residents of

the Accd.No.l3-Narpatsingh Ranchhodbhai to
.No.l8-Ramsingh Bhabhor, all police officials
the State of Gujarat, and the Accd.No.19-
Arun Kumar Prasad and his wife, the Accd.No.20-
Dr.Sangeeta Arunkumar Prasad, both Medical Officers
from the 3State of Gujarat, along with unknown
persons, have been arraigned in the present case

for the commission of wvariety of offences as

\v’



under : -

(1) The Accd.No,l-Jaswantbhai Nai to the Accd.
No.l2-Ramesh Chandana,and No.l3-Narpatsingh
Ranchhodbhai t; the Accd.No.l18-Ramsingh
Bhabhor, along with unknown persons, for the
commission of the cffences punishable under
Sections 120-B r/w Sec.143, 147, 148, 302,
376,201, 217, 218 of 1I.P.C., 1860;

(i1) the Accd.No.l-Jaswant Nai to Accd.No.l12-
Ramesh Chandana, along with unknown persons,
for the commission of the offences

punishable u/s 143, 147, 148,302 r/w Sec.34

alternatively r/w Sec.149, 376(2)(e) & (9g) of

1.P.C,, 18860;

(14i) the Accd.No.l3-Narpatsingh Ranchhodbhai to
the Accd.No.20-Dr.Sangeeta Arunkumar Prasad
for the commission of the offence punishable
n/s 201 r/w Sec.34 of 1I.P.C., 1B60;

(iv) the Accd.No.l17-Somabhai Gori for the

C
G‘?"ﬁf.). commission of the offences punishable u/s 217
v) the Accd.No.l3-Narpatsingh Ranchhodbhal to
Aced.no. l6-Ramsingh Bhabhor and Accd.No.l1B8-
E.S5.Bhagora for the commission of the
cffences punishable u/s 217 r/w Sec.34 and
. 218 r/w Sec.34 of 1.B.C., 1860; and

(vi) the Accd.No.19-Dr.Arunkumar Prasad and Accd.

o — W



5 S5C634-04
No.20-Dr.Sangeeta Arunkumar Prasad for the

commission of the offences punishable u/s

217, 21B r/w Sec.34 of 1.P.C., 1880.

2. Unique feature of this case is that one

Bilkisbano {hereinafter referred Le as ‘the
prosecutrix') with the assistance of National Human
Rights Commission (NHRC) could manage to move the
Hon'ble Supreme Court and, thereafter, the case was
investigated by the CBI and ultimately transferred
to the State of Mahafasht:a for trial on the orders

of the Hon'ble Supreme Court.

3. Concisely, the prosecution case 1is as
under:-
(i) Large scale communal riots resulting in

genccide erXupted in the State of Gujarat following
the call for Gujarat Bandh given by Vishva Hindu
Parishad (VHP) in conjunction with Bajrang Dal on
28.2.2002. Apparently the immediate reason for this
call was death of Hindu Kar Sevaks in burning of
Sabarmati Express at Godhra Railway Station on
27.2.2002. Bhartiya dJanata Party (BJP), which had

close links with VHP and Bajrang Dal, was in the

seat of power in the State of Gujarat at the
material time.

(ii) A small village Randhikpur, Taluka Limkheda,

ﬁh_‘_____“_“*———‘ﬁ___ -~



6 § C634-04
District Dahod in Gujarat was no exception to the
outbreak of communal riots. Thers were incidents of
arson and looting ih the wvillage Randhikpur from
the morning of 28.2.2002. Consequently, there Wwas
exodus of Muslims from village Randhikpur in search
of safety. The prosecutrix, along with some members
of her family, fled from Randhikpur on 28.2,2002.
(11i) After leaving Randhikpur, the prosecutrix
and her family members initially sought refuge at
the residence of one Kadkyabhai, a Sarpanch of
village Randhikpur, and stayed for about 1 or 2
hours; and thereafter they went to village Chunadi
and stayed at a school near the residence of
Mr.Bijalbhai Damor at village Chunadi for about a
couple of hours; and thereafter went to village
Kuvajal and took refuge in the village mosque.

(iv) At Kuvajal, Shamim, cousin of the prosecu-

trix, delivered a baby girl at the house of one

Jaitunbibi, a village midwife. Next day around noon
all of them went to village Khudra. On the way to
village Khudra, one person from Nayak tribe took
ity on them and arranged for their stay at his
place for about two days; and thereafter in the
early morning they .left his place for wvillage
Sarjumi. After passing through the fields of
village Chhaparwad they came on a Kachcha road

leading to village Pannivel. While they were moving

S -

- -
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‘- 7 SCE34.04
on the Kachcha road leading to village Pannivel 25
to 30 persons carrying weapons like swords, sickles
and sticks came shouting "Aa rahya Musalmane, emane
maare, kaato” (these are the Muslims, kill them,
cut them) in two white vehicles. The Accusedd.No.l-
Jaswant Nai to Accused.No.l2-Ramesh Chandana were
amongst the sald 25 to 30 persons who alighted from
the said vehicles at the spot.

(v) The Accused.No.4-Shailesh Bhatt snatched
Saleha, the minor danghter of the prosecutrix from
her hands and smashed her on the rocky ground to
death. The A/l-Jaswant, A/2-Govind Nai and the
deceased accused Naresh Mordiya { original
Aced.No.3) caught the prosecutrix and tors her
clothes despite her pleadings to spare her, The
a/l-Jaswant Nai, ﬂ?2~ﬁnuind Nai and deceased
accused Naresh Mordiya raped the prosecutrix
thereafter. Heanhlﬁ;: the A/5-Radheshyam E Lals
Vakil, A/6-Bipinchandra Joshi @ Lala Doctor, A/T7-
Kesharbhai Vohania, A/B-Pradip Vohania, A/9-

CORGH,
7...1‘%‘- Bakabhai vVeohania, A/10-Rajubhal Soni, A/ll-Mitesh
hatt and A/l12-Ramesh Chandana and others remained
ngaged in the acts of sexual assault, rape and
killing of the family members accompanying the
prosecutrix.

{vi) The prosecutrix became unconscious making

+ her assailants to believe that she was dead. One or

‘h"““**———-_ﬁh_ﬁ s




- B SC634-04
two hours thereafter the prosecutrix regained
consciousness and found herself naked. She looked
around for some cloth to cover herself and could
find her petticoat lying in the vicinity. S5he put
on the petticoat, climbed the hill along the
Kachcha road and stayed overnight at the top of the
hilleock.

w

{vii) Mext day morning, she came down the hillock
and went to a hand-pump, where she happened to meet
one Adivasi woman. This Adivasi woman provided the
prosecutrix with blouse and Odhanti.

(viii) On seeing a man in uniform near one vehicle
on the Kachcha road the prosecutrix apprcached him.
The man in uniform thereafter toock the prosecutrix
to Limkheda Police Station in his wvehicle.

(ix) At Limkheda Police 5Station, the prosecutrix
narrated the facts before A/l7-Somabhai Gori, a
Police Head Constable on duty at Limkheda Police

Station on 4,3.2002, The A/l7-Somabhai Giri did not

record the complaint of the prosecutrix as per her
narration and proceeded to register an offence at
.R.No.59/02 u/s 143, 147, 148, 376, 302 against
known persons. According to the camplaiqant - the
prosecutrix, she was questioned by the police as to
why she was disclesing the names of the offenders
and the facts concerning rape, and she was mortally

threatened with administration of poisonous
""-r-...______

e




. 9 SC634.04
injection at the hospital where she was to be
taken; and her thumb impression was obtained on
the complaint so recorded forcibly without reading
over to her its contents,

(%) on 4th March 2002, the prosecutrix was
medically examined at the Community Health Centre,
Limkheda. One Abdul Sattar Ghachi, her relation
amongst the refugees at Limkheda Police Station,
disclosed to the prosecutrix that he was taken to
the place of offence where he found her family
members, including Saleha, lying dead and he had
identified their bodies. Next day, the prosecutrix
was taken to Godhra Refugee Camp along with some
other refugees at Limkheda Police Station.

{xi) At Godhra Refugee Camp, the prosecutrix met
some ladies, namely, Sugrabibi, Latifaben, and
Sharifaben, to whom she narrated the facts.

(xii) ©On 6.3.2002, the prosecutrix disclosed the
facts to Mrs.Jayanti Ravi, the District Magistrate

and Collector, District Panchmahals, who happened

_.ﬁfﬁ; 'Eh o visit the Godhra Relief Camp. Mrs.Jayanti Ravi

irected her subordinate Mr.Govindbhai Patel,
e A +.- mletdar and Executive Magistrate, to record the
< statement of the prosecutrix. Accordingly, he
recorded the statement of the prosecutrix at Godhra
Relief Camp on 6.3,02 and promptly placed it before

Mrs. Jayanti Ravi the same evening. On realising

e . WP



10 5C634-04
its gravity Mrs.Jayanti Ravi ordered medical
examination of the prosecutrix by the Civil
Surgeon, Godhra *and addressed a communication to
Superintendent of Police, Dahod for taking
immediate appropriate action in the matter.

(xiii) On 7.3.2002, the prosecutrix was medically
examined at Godhra Civil Hospital and the report of
medical examination was sent to the police,
Biological samples, viz. wvaginal swab, bloocd, pubic
hair, nails and saliva, from the person of the
prosecutrix were duly collected and sent to the
local pathology laﬁ and the Regional Forensic
Laboratory, Gujarat at Vadodra through the police
by the Medical Officer on duty at Godhra Civil
Hospital for further scientific investigation.
{xiv) Investigation in the case successively
changed hands from the A/l3-Narpatsingh Ranchhed-
bhai, Head Constable, to A/l4-Idris Saiyed, A/16-

Ramsingh Bhabhor, CPI, Limkheda, and A/l1B-B.S.

Bhagora, Dy.5PF, Limkheda, Godhra Police Station,
CID, Gujarat State, and ultimately to the CBI.

o xv) According to the prosecutrix, Saleha-her

Aslam and Irfan-her brothers, Majidbhai and Yusuf
Musa Patel-her uncles, Sugraben and Aminaben-her
aunts, Shamimben, Mumtazben, Madinaben-her cousins,

Hussain -son of Shamimben, S5addam- son of Aminaben,
‘._

iy

e ——



I SCh34-(4
were accompanying her at the material time; and she

did not see them, except Saddam and Hussain, again

after the incident.

(xvi) According to the prosecution, the A/13-
Narpatsingh, A/l4-Idris Saiyed, A/15-Bhikabhai
Patel, A/l6-Ramsingh Bhabhor and A/18-Bhagora, all
police officials, wvisited the spot where the dead
bodies of the deceased Halim Ghachi, Irfan Ghachi,
Aslam Ghachi, Munni Ghachi, Aminz Patel, Sugraben
Patel, Shamim Patel and Saleha were lying on 4.3.02
and tock photographs of the dead bodies without
carrying out inguest panchnamas as required by law,
and left the dead bodies at the spot unguarded; and
on 5.3.02 framed the inquest panchnamas of the said
dead bodies falsely showing - (i) three panchas to
the said inquest panchnamas including one
fictitious lady panch, namely, Ramtikben, (11)
presence of Mr. Abdul Sattar Ghachi, and (iii) the
absfence of the dead body of Saleha, daughter of

the prosecutrix; and further did cause all the

mpaid bodies in a pit with common salt without
ollecting blood or biological samples and the
clothes on the said dead bodies 1in Kesharpur
jungle, the place about a kilometer away from
village Chhapparwar, Taluka Limkheda, Dist. Dahod

in order to save the culprits - the A/l-Jaswantbhai

— -
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Nai to A/lZ-Ramesh Chandana and other unknown
persons from legal punishment. It is also the
prosecution case that on 5.3.02 in Kesharpur
jungle, the place a kilometer away from the place
of offence at village Chapparwar the A/19-Arunkumar
Prasad and A/20-Sangeeta  Prasad perfunctorily
performed the post-mortem on the dead bodies of the
sald persons and failed to collect wvaginal swab
from the female bodies and record the observations
as prescribed and thereby knowingly disobsyed
directions of the law as to the way in which they
had to conduct themselves and further framed the
post mortem notes concerning examination of the
sald bodies in the manner which they knew to be
incorrect, inasmuch as made statements (i} that
Halima was identified by Abdul Sattar Shalkh and
other bodies were of unknown persons; (ii) all
bodies had decomposed and putrefaction had

started; (iii) wviscera was ruptured despite the

and

lprits from legal punishment., Photographs of
even dead bodies were again taken on 5.3.02 inmn
Kesharpur Jungle away from the spot of actual
crime,

(xvii) The A/16-Bhabhor, CPI, Limkheda, filed '

summary report on flimsy grounds and the ..id

\_v
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report was recommended by the A/lB8-Bhagora, Dy.SP,
Limkheda, for acceptance in the Court of Learned
J.M.F.C.; Limkheda.

{xviil) Upon the orders of the Hon'ble Supreme Court
of India, this case was transferred to the CBI for
further investigation., A team of CBlI officers
headed by Dy.SP Mr.K.N.Sinha investigated the case
further. On 5.1.2004 ;r.Sinha. 10, met Mr. Bhatti,
Superintendent of Police, Dahod and obtained
preliminary information  about the case. He
thereafter scrutinised the relevant station diary
of Limkheda Police Station and noticed certain
discrepancies therein. He therefore seized the said
station diary containing material entries.

(xix) Dy.SP Sinha thereafter approached CID,
Gujarat and collected the case papers including the
case diaries. He could gather there from the course

of investigation done by Gujarat police leading to

'A' Summary Report and the names of the police
ficials involved therein. Interrogation of the

ead bodies of the wvictims in the present case. The
photographs and its negatives were seized.
Statements of the witnesses were recorded. Search
made for one Ramtikben, one of the lady panchas to
the inquest panchnama dated 5.3.02 proved to be

—

e



14 SC634-04
futile. It was discovered that Ramtikben was a
fictitiocus person.
(xx) Dy.SP Sinha, 10, interrogated the A/19-Dr.
Arunkumar Prasad and A/20-Dr.Sangeeta Prasad on
2.1.04. The A/19-Dr.Arunkumar Prasad produced
copies of the post mortem reports along with the
photographs of the seven dead bodies on whom the
post mortem examinations were conducted. On the
same day, he recorded statement of the prosecutrix,
who was 1in advanced stage of pregnancy then. The
place of offence was described by the prosecutrix.
However, she was not in position to show it to Dy.
SP Sinha, I0, on that day on account of her
pregnancy. On 10.1.04, the investigation led the
CBI team to the place of burial of the dead bodies
of the victims. Places at the said location shown
by the witnesses and the A/19-Dr.Arunkumar Prasad
were photographed. Mr.Vivek Dubey, Joint Director,
CBI, inspected the said place on 15.1.04. A
cision was taken tg exhume the dead bodies from
e burial site. On the same day, the statement of
ild witness Saddam was recorded at Godhra,
elevant medical records maintained at Community
Health Centre, Limkheda were seized on 20.1.04.
Personal belongings in sealed condition recovered
. from the dead bodies buried on 5.3.02 and the
photographs of the dead bodies were produced by CID

T— &



15 SC634-04
Gujarat before CBI on the same day. One Sugraben
also produced clothing items of the victim before
CBI on the same day. |
(xxi) The A/l-Jaswantbhal Nai te A/l12-Ramesh
Chandana were arrested on 22.1.04. They were
interrogated. A requisition for permission to
conduct exhumation of dead bodies was sent to
District Magistrate/Collector, Dahod. A team of
experts from All India Medical Sciences (AIMS] and
CFSL, WNew Delhi was alsc called. Permission for
exhumation of the dead bodies was received from the
District Magistrate, 3ahod:
(xxii) On or about 28.1.04 CFSL team headed by Dr.
S.R.S8ingh was taken to the place of offence
indicated by the prosecutrix i.e. the place
abutting Kachcha Road leading to wvillage Panniwvel,
and the said place was combed by the team of CFSL
headed by Dr.S.R.Singh. Broken pieces of red
coloured bangles, chappals, clothes were recovered
by CFSL team from the said spot.
(xxiii) Teams of CFSL and AIMS experts remained
engaged between 29.1.04 and 1.2.04 in locating the
grave site known as Sirkotar near a stream.

Skeletal remains of three human bodies and one

child, «clothing material, pieces of bangles,

remains of plastic salt bags were recovered in the

course of humation of the dead bodies. The CFSL
: W
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team collected scil, samples from the site on
H‘E.l.ﬂ‘l. The entire process of exhumation was
photographed. Facts were duly recorded in form of
panchnama. Articles recovered from the grave site
were sent to AIMS, Mew Delhi for further scientific
investigation.

(xxiv) The A/l13-Narpatsingh was arrested on 3.2.04.
This was followed by arrest of the A/l14-Saiyed
on5.3.04., Permission to conduct polygraphic nacco-
analysis test and T.I. parade of the accused was
declined on the objection of tha accused.
Statements of some of the witnesses u/s 164 of
Cr.P.C. were got recorded before the Chief
Metropolitan Magistrate, Ballard Pier, Mumbal in
February 2004.

(xxv) On 11.3.04, the A/l4-Saiyed showed the
places where the dead bodies of the wvictims,
particularly the body of Saleha were Ffound lying
and photographed on 4.3.02. ©On 13.3.04 the
prosecutrix showed the place of offence 1i.e.
chcha road leading to wvillage Pannivel. The
laces shown were photographed as well as
videographed. Photographs of the dead bodies were
sent to the AIMS. Weekly reports maintained by the
A/l16-Bhabhor and Mlg-ﬂhagnra were collected from
the cffice of SP, Dahod.

(xxvi) Dy.SP, I0, Sinha, discovered from the

-
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scrutiny of the said diaries that the A/l6-Bhabhor
and A/l4-Sailyed werg posted at Randhikpur Police
Out Post between 28.2.02 and 8.3.02 and were
continuously camping there during the said periocd
and had visited Kesharpur village on 4.3.02.
{xxvii) On finding the involvement of the accused in
the present case, the chargesheet was duly lodged
against the accused before Chief Metropolitan
Magistrate, Ahmedabad (Rural) on 19.4,2004. The
case was originally numbered as CBI Spl.Case
No.1/04.

Sanctions to prosecute the A/l13-Narpatsingh
to A/20-Dr,Sangeeta Prasad were duly obtained from
the Government of Gujarat.

.
4. Learned Chief Judicial Magistrate, Ahmedabad
(Rural) committed the case to the Court of District

and BSessions Judge, Panchmahals, Godhra, Gujarat

vide order dated 18,5,2004 and it was renumbered as

Sessions Case No.lB6l1/04.

. Eventually, the case was transferred to the
Court of Sessions at Bombay on the orders of the
Hon'ble Supreme Court of India. The case was
assigned to this Court on the directions of the

Hon'ble High Court of Bombay for trial, and was

—

—
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re-numbered as Sessions Case No.634/04,

6. Measures were taken to adequately eguip the
defence with the copies ©of the papers of
investigation and the video cassette purportedly
bearing the videograph of the proceedings at the

place shown by the presecutrix.

T. Initially the Accd.No.20-Dr.Sangeeta Prasad
was found to be a patient of paranoid schizo-
phrenia, a person unfit to stand trial. Her case
was, therefore, separated and she was detained in
safe custody at Thane Mental Hospital, Thane in
order to enable her to recover from her mental

illness and to face the trialk.

B. The Accd.No.19-Dr.Arun Kumar Prasad moved an
application for his discharge in the present case

vide Misc. Application No.1604/04. This application

was heard and rejected on merits vide order dated

&

. After  hearing the parties and  upon

considering the record of the case, the charges
under Sections 120-B r/w Sec.143, 147, 148, 302,
376(2)(e) & (g), 201, 217, 218 and u/s 143, 147,
148, 302 r/w Sec.34 of Indian Penal Code, 1860,

EL““‘“—-—-~—~_,“hﬁ‘_ e
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alternatively, 302 r/w sec.149, 376 (2)(e) & (g},

201 r/w Sec.34, 217 r/w Sec.34, 218 r/w Sec.34 of

I#Plco'

1860 were framed against the Accd.No.l to

19 as per Ex.26, more detailed as under :-

(1)

A/l-Jaswantbhai Nai to A/19-Dr.Arun Kumar
Prasad, along with unknown persons, for

the commission af_the offence punishable
u/s 120B rfw‘143, 147, 148, 302, 376, 201,
217, 218 of 1.P.C. - for the criminal
conspiracy to commit the said substantive
offences;

The A/l-Jaswantbhai Nai to A/12-Ramesh
Chandana, along with unknown persons, for
the commission of the offences punishable
u/s 143, 147, 148, 302 r/w Sec.34,
alternatively, r/w Sec.149, 376(2)(e) & [(q)
of I.P.C., 1860 i.e. for the commission of
the offences of unlawful assembly, rioting
and rioting with deadly weapons, murder of
Saleha, Halima Abdul 1Issa Ghachi, Irfan
Abdul Issa Ghachi, Aslam Abdul Issa Ghachi,
Munni Abdul Issa Ghachi, Amina Jamal Patel,
Sugra Akks Yusuf Mcosa Patel, Shamim Moosa
Patel, Mumtaz Moosa Patel, Madina Abdul Issa
Ghachi, Majid Patel; Mumtaz Abdul Issa
Ghachi, and an unnamed child of Shamim, and

gang rape of the pregnant prosecutrix, aged

—_ .
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about 20 years, Halima, aged about 45 years,
Amina, aged about 40 years, Shamim, aged
about 20 years;

(1i1) the A/l3-Narpatsingh Ranchhodbhai Patel to
A/19-Dr .Arunkumar Prasad for the commission
of the offence punishable u/s 201 r/w Sec.34
of I.P.C.;

(iv) the A/l7-Somabhai Gori for the commission of
the the offences punishable u/fs 217 and 218
of I.P.C.};

{(v) the A/l13-Narpatsingh Patel to A/l&-Ramsingh
8habhor and A/18-B.S.Bhagora for the
commission of the offences punishable u/s
217 r/w 34 and 218 r/w Sec.34 of 1.P.C.; and

(v1) the A/19-Dr.Arunkumar Prasad for the
commission of the offences punishable u/s
217 and 218 r/w Sec.34 of I.P.C,

The accused pleaded not guilty and claimed to be

tried vide pleas Exs.27 to 45, respectively.

5

0. Medical treatment given to the A/20-Dr.
angeeta Prasad helped her to recuperate and made
er mentally fit to defend herself in the trial
.:fﬁﬂ:~ ] F vide Certificate Ex.47. She was, therefore,
rejoined to the present case on 5.2.2005 and the
charges punishable u/s 120B r/w Sec.302, 376, 201,

. 217, 218 of I1.P.C. and for substantive offences
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framed against her wvide Additional Charge Ex.48.
The A/20-Dr.Sangeetas Prasad pleaded not guilty to
the charges framed against her and claimed to be

tried vide plea Ex.49.

11. When the stage was ready for recording the
evidence in the present case, Advocate Mrs.Mini
Mathew filed her appearance vide Vakalatnama Ex.50A
for and on behalf of National Human Rights
Commission for the purposes of watching the
proceedings. She was granted permission to watch
the proceedings vide ‘order dated 8.2.05 upon her

application Ex.50.

12, During the course of trial, the A/19-Dr.
Arunkumar Prasad succeeded in getting his release
on bail from the Hon'ble High Court of Bombay vide
order dated 10.2.2005 in Crimipnal Application No.
733/05. His wife, the A/20-Dr.Sangeeta Prasad
FGRGJPP shortly followed his steps and was released on bail

"dj}'i 9.3.05 on the order of this Court wvide Bail
) T
Jlication No..224/05.

Considering the need of the mentally sick
wife of the A/18-Bhagora, the prosecution consented

to his release on temporary bail on 6.2.06

in response to the B.A.No.6/06 and since then the

= =
e




22 SChiq-04

A/Bl-Bhagora continued to be on bail.

14.

witnesses in support of its case against the

The

accused :-

PW
W
PW

PW

W
PW
PW
BW

1
2
3

W 0 ed MW A

the prosecutrix, at Ex.55.
Farukhbhai Mohamedbhai Pinjara at Ex.89.
Smt. Sugra Ismail Issa ar Ex.71.
Salim Adam Ismail Ghachi at Ex.73,

Sharifa Abdul Razzak Umarjee at Ex.76.

: Zaitoon lbrahim Atila at Ex.78.

L

Madina Siraj Patel at Ex.79.

Saddam Hussain Adambhal at Ex.80.

Dr. Rakeshkumar Arunkumar Mahto, Medical
Cfficer, Community Fealth Centre, Limkheda,
District Dahod, Guijarat, at Ex.87,
Rameshchandra Kanhaiyalal Soni at Ex.108.
Sat. Sumaliben Jasubhai Patel at Ex.113.
Madhusudan Shankarlal Pradapati at Ex.114.
Mukeshbhai Kalubhai Harijan at Ex.120,
Mavsi Mulabhal Patel at Ex.121.

Baria Ramsingh Nayaka at Ex.122,.
Balwantsingh Harisingh Rajput, panch, at
Ex.127.

DI.HIS-RDhinl Sudeshmahanayak Katti,

Medical Officer, Godhra Civil Hospital, at

Ex.136.
\w

prosecution examined the following



PW 19
PW 20
Py 21
Bw 22

PW 25

PW 27

e

-

-

-
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Smt. Jayanti Ravi, District Magistrate &
Collector, District Panchmahals, Gujarat,
at Ex.145.
Phiroz Abdul Sattar Ghachi at Ex.1l51.
Manjibhai Pacsinghbhal Nayak at Ex.155.
Salimbhai Rasoolbhal Rampuria at Ex.l156.
Chandubhai Bhavabhai Patel, Nayab Mamalat-
dar, Tehsil Limkheda, Dist. Dahod, at
Ex.159,
Govindbhai Girdharbhai Patel, Mamletdar
and Executive Magistrate, Godhra, at
Ex.162.
Abdul 1ssa Ghachi at Ex.172.
Siraj Aadam Ghachi at Ex.177.
Imtiyaz Yusuf Ghachi at Ex.178B.
Natwarbhai Kjikabhai Bamania, Homeguard,
at Ex.179.
Bhavinkumar Vinocdchandra Patel at Ex.186.
Balubhai Limba Vahonia at Ex.188.
Vasudeo Laxmandas Pandit at Ex.189.
Rasool Ajit Umar Ghachi at Ex.191.
Vinodbhai Bhikabhai Prajapati.
Bijalbhai Wala Damor at Ex.193.
Amritsinh Laxmansingh Khant, Police
Constable, at Ex.199,
Ranjeetsingh Mathurbhai Patel, Police

Constable, at Ex.202.
\Hhhhhhklf



PW 386
PW 37

FW 38

PW 40

PW 41

PW 42
PW 43

FW 44
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e

Abhesingh Narsingh Patel,Police Constable.

Jorawarsingh Rachhodbhai Rathwa, Police
Constable, at Ex.215.

Arjunsingh Rumalbhai Patelia, Polige
Constable, at Ex.216.

! Ratilal Mansukhbhai Babhor, Polirce

L

LAl

Constable, at Ex.221.

Phulabhai Ranchhodbhai Khat, Police
Constable, at Ex.222.

Amritlal Sharadbhai Bhagat, Dy. Secretary,
Health & Family Welfare Department,
Government of Gujarar, at Ex.228.

Shivajl Jania Pawar, PSI, at Ex.231.
Kuldipchand Laxmandas Kapoor, PFrincipal
Secretary, Home Department, Government of
Gujarat, at Ex.2412.

Sheelaben Bherusinh Nayak, Nayab Mamletdar
in the coffice of District Magistrate and
Collector, Dist. Dahod,Gujarat,at Ex.243.
Sayyed Abdul Salam at Ex.245.

Salim Abdul Sattar Musa Ghachi at Ex. 246.

: Sattar Majid Ghachi at Ex.247.

Rameshbhai Walabhai Babhor, Constable, at
Ex. 254.
Ms.Pramilaben Gordhan Waria at Ex.261.

Ganpatsingh Dalapubhal Khant, Constable,

at Ex.262.
\1—-
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Virendra Bhanuprasad Rawal, Dy.SP, HQ,
Dahod, at Ex.264.
Kalubhai Valjibhai Vohania, Fl, CID,
Gujarat, at Ex.266.
Nathalal V. Kaéhiria. Dy.SP, HQ, Dahod,
at Ex.290.
Prafulchandra V.Sevak, Inspector of
Motor Vehicles, Dahod, at Ex.293.
Mrs. Kampaben Somabhai Chauhan, Sarpanch,
Group Gram Panchayat, Kesharpur, Taluka
Limkheda, Dist. Dahod, at Ex.297.
Lt. Colonel Abhijit Rudra, Associate
Professor in Department of Forensic
Medicine, Armed Forces Medical College,
Pune, at Ex,305.
Randhir Doodraj, PI, CBI, SCB, at Ex.32B.
Nirmal Singh Raju, PI1, CBI,SCB,at Ex.332.
Kamlakar Krishna Sawant, Head Constable,
CBI, SCB, at Ex.335,
S.Ingarsal, faning Scientific Officer,
Photo Division of CFSL, New Delhi, at
Ex.336,
Pankaj Raj Sharma, Medical Photographer,
Forensic Medicine & Toxicology, AIMS,
New Delhi, at Ex.338.
Shantaram Sadashiv Mandlik, PI, CBI,SCB,

at Ex.340.
\_H.-—
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PW

PwW

PW

63

64

65

66

67

68

69

70

71

72
73
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Vitthal Yashwant Dhage, PI, CBI, SCB, at
Ex.344.
Kalidas M. Chauhan, ASI, CBI, Gujarat, at
Ex.345.
Dinesh Mohan Sﬂarma, PI, CBIl, SCHB, at
Ex.346.
R.M.Khan, PI, CBI, SCB, at Ex.347,
N.C.Dutta, PI,CBI, SCB, at Ex.357.
A.S.Tariyal, PI, CBI, S5CB, at Ex.362.
Arjun Vasant Pawar, P5I, CBI, 5CB, at
Ex.372.
Rupesh Uday Wankhede, PI, CBI,SCB, at
Ex.37B.
Dhanashree Suresh Karmarkar, P1, CBI, ACB,
at Ex. 391.
K.N.5inha, py.5P, CBI, 5CB, at Ex.404.

Somabhai Nanabhai Chavhan at Ex.430.

Oral evidence was complemented with the following

documents and articles adduced by the prosecution:-

List dated 15.5.04 @ original sanction

orders concerning the Aced.No.13 to 20.

x.354 & 3B : Sanction order regarding the A/19-Dr

Arunkumar Prasad and A/20-Dr.Sangeeta
Prasad.

List of statements of the witneses

e S T



Ex.4A to

Exn.l14

Ex.22A

Ex.228

Ex.56

Ex.56A
Ex.56B

Ex.56C
Ex.57

e

we

-
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recorded u/s 164 of Cr.P.C,
4N : Certified copies of the statements

of the‘yitnqnsas as per list Ex.4.
List of documents and articles tendered
by the prosecution.
Addendum dt.30.12.04 to the sanction
order Ex.3A.
Addendum dt.30.12.04 to the sanction
order Ex.38,
Original Complalint/FIR of the prosecutrix
dated 4.3.02.
Certified copy of FIR dc.4.3.02.
A copy of FIR dt.4.3.02 in C.R,No,.59/02
of Limkhedsa Police Station,
Shest Nos.0085 & 0086 Ln FPIR Book (Art.74)

Fax message sent to the District Magistra-

te, Dahod.

Ex.58/1 tec S8/7: Four photographs of Jeep Art.2.

Ex.59/1 to 59/17: 17 photegraphs.

: Certified copy of Writ Petitien No.
118/03 filed in the Supreme Court.

2 colly.: Certified copy of the application for

direction in W.P.118/03 along with

affidavit-in-support dt.25.9.03.

Ex.63 colly.: Certified copy of Transfer Applica-

tion No.192/04 filed in the Supreme

Court @ affidavit. \
i S
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Ex.67 : Certified :apyfiakalatnama in Cri.
M.A.No.351/04.
Ex.85 : List € documents tendered by Head Clerk,
C.H.C,, Limkheda (i.e. six registers
Arts.23 to 28).
Ex.B88A to 88C: OPD paper, Indoor paper and MLC
Certificate respectively concerning
PW 9- Saddam.
Ex.B9 colly, : Entries at Sr.Nos.1794 & 1795 in MLC
Register Art.38.
Ex.B9%9A : True extract of Ex.89 colly.
Ex.90A to 9%0C: OPD paper, Indoor paper and MLC
certificate respectively concerning
Mohsin Yusuf.
Ex.91 : Entry at SR.N0.1796 dt.5.3.02 in MLC
Register Art.38.
Ex.91A : True extract of Ex.91.
Ex.92 : OPD case paper ¥No.3983 dc.5.3.02
concerning the prosecutrix.

MLC Certificate dt.5.3.02 concerning the

prosecutrix.
Entries at Sr.Nos.3908 in OPD Register

(Arc.37).

True extract of Ex.94.

Entry at Sr.No.3983 in OPD Register
(Art.37).

True extract of Ex.95.

q‘_EE‘-““*-——._____ L
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Ex.96 : Entry at Sr.No.78 dt.5.3.02 in the MLC
X-Ray Register (Art.39).
Ex.%6A : True extract of Ex.36.
Ex.97 : Seizure memo regarding handing over of the
medical papers concerning the prosecutrix.
Ex,.98 colly. : Entries on page 62 except entries
Exs.89 colly. and 91 in the MLC
Haqist&r Art.38.
Ex.98A : True extract of Ex.98.

Ex.99 colly.: Entries at page Nos.58to 61 in the
colly. : Register Art.38.

Ex.99A : True extract of Ex.99.

Ex.100 ; Entries at Sr.Nos,3904 & 3905 dt.2.3.02 in
the Register Art.37.

Ex.100A : True extract of Ex.100.

Ex.101 : Entry at Sr.No.1B83 dt.19.4.02 on page 70
in the Register Art.38.

Ex.101A : True extract of Ex.101.

Ex.102 Entry at Sr,.No.1928 dt.7,2.02 on page 108

in the MLC Register Art.38.

.102A : True extract of of Ex.102.

.103 colly.: Entries from Sr.No.1806 dt.23.3.02
to Sr.No.1864 dt.31.3.02 from page
nos.64 to 68 in the Register Art.38.

. Ex.103A : True extract of Ex,.103,

- Ex.104 colly.: Entries at Sr.Nos.1944 to 1961 at
page 112 in the Register Art.38.

Ex.104A i True extract of Ex.104.

S
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Ex.105 colly. : Entries on page nos.50 and 52 in
the Register Art.38.
Ex.109 : Seizure memo dt.7.1.04,
Ex.112 : 25 photographs and negatives tendered as
as per list Ex.112,

Ex.115 Panchnama dt.5.4.04,

Ex.123 : Inquest Panchnama dt.5.3.04.

Ex.124 : Scene of offence panchnama dt.5.3.04.

Ex.129 : Panchnama dt,.11.3.04.

Ex.131 : Panchnama dt.13.3.04 except the bracketed
portion in red ink.

Ex.134 : Seizure Memo dt,20,3.04.

Ex.135/1: Photograph (Art.41-A/1).

Ex.135/2 : Photographs Arts.41A/2 to 41A/15
to 135/15;: respectively.

Ex.137 : Report dt.7.3.02 addressed to PI, Godhra
Town Police Station.

Ex.138 colly.: Indoor case paper bearing OPD Case
No.133210 and Indoor Patient No.

15767 dt. 7.3.02.

Two sheets nE case-papers bearing
observations recorded by Dr.Pisagar.

Original of Ex.139.

e

: Police Yadi dt, 17.3.02.

Ll

O/c. of the forwarding letter dt.7.3.02,

Seizure memo dt. 5.3.04.

Ex.142
' Ex.143

Medical Certificate dt.7.3.02 in respect

of the prosecutrix.

\L—
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Ex.144 : Pathological report of the Civil Hospital

detd. 7.3.02 in respect of the prosecutrix.

Ex.147 : O/c. of the letter dt. 7.3.02 addressed to

the SP, Dahod.

Ex.148A to E: Reminders dt.11.3.02, 18.3.02,3.5.02,

27.6.02 & 29.6.02 respectively.

Ex.l14%9 : Original Fax message ¢dt.8.7.02.

Ex.150 : Fax message dt.20.3.02 received from SP,

Dahod.

Ex.150A :Exact typed copy of the Fax message Ex.150.

Ex.157 : Letter dt.9.9.05 with a sealed envelope

from Distriét Court, Panchmaha, Godhra.

Ex,157A : Letter dt.18.5.04 from Chief Judicial

Magistrate, Ahmedabad (Rural), Navrangpura.
Ex.158 colly.: Letter dt.20,3,04 of CMM, Mumbai @
copies of the applications dated
24.2.04 & 19.3.04 of CBI.

Exs.158A to 15BN: 14 statements of witnesses
recorded u/s 164 of Cr.P.C. as
per Ex.158.

%s5.158-0 & 158-P: Deposition of Mr.Phanse, who

acted as an Interpreter for
recording the statements u/s 164

of Cr.P.C.

Ex.163 : O/c. of letter dt.25.8.05 addressed to the

Collector, Panchmahal, Godhra.
" Ex.164 : O/c. of letter dt.25.8.05 addressed to

-
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SP, Dahod.

Ex.165 : O/c. of letter dt.26.8.05 addressed to PI,
CID lc:Lmal.Lﬁodh:a.

Ex.165A : Acknolwedgement of the receipt of the
original letter of Ex.165.

Ex.166 : Xerox copy of letter dt.29.8.05 of Addl.
District Magistrate, Panchmahal, Godhra.

Ex.166A : Original of the letter Ex.166.

Ex.18]1 : Wireless message No.4409 dt.23.10.05 along
with copy of death certificate of A/3-
Naresh Modia.

Ex.200 : Yadi/letter dt.5.3.02 addressed to Medical
Officer, PHC, Dudhia for carrying out P.M.
examination on the dead bodies.

Ex.201 : Report/letter dt.5.3.02.

Ex.203

Certified copy of the Yadi/Letter dated

4.3.02 addressed to M,0., CTHC,Limkheda.

Ex.204 : Case Diary entry No.l dt.5.3.02.

Ex.205 : Panchnama dt.5.3.02.

Ex.206 : Muddemal receipt dt.5.3.02.

x.214 : Entries dt.28.2.02.

Ex.214A : True extract of Ex.214.

Ex.217 colly.: Entries dt.4.3.02 & 5.3.02 on page
98 of Ragigt:: Art.44.

Ex.271A colly.:True ;itract of Ex.217.

Ex.218 colly. : Entries dt.28.2.02 on page 97 of
ister Art.44.

\*h
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Ex.21BA : True extract of Ex.218 colly,
Ex.219 : Entry dtl26.2.02 in Form 'C' on the

obverse of Page No.127 of Register Art.44.
Ex,219A : True extract of Ex.219.

Ex.220 colly.: Entries dt.3, 6 & 9/3/02 in Form ‘C°'

on page 128 of Register Art.44.

Ex.220A : True extract of Ex.220.

Ex.223 colly. : Entries dt.4.3.02 on the obverse of
page 86 and continued on front of
page B6 of Register Art.45.

Ex.223n ! True extract of Ex.223.

Ex.224

.

Entry dt.5.3.02 on the obverse of page 87
of the Register Art.45.
Ex.224A : True extract of Ex.224.

Ex.229 : Letter dt.20.12.04 of the CBI addressed to

(LY

Principal Secretary, Health & Family
Welfare Department, Gandhinagar.
Ex.230 colly.: Two reports dt,20.5.03 of Assistant
Director,FSL, Gandhinagar.

statement of the prosecutrix dated
7.3.02,
Letter dt.10.4.02 addressed to FSL,

Vadodara forwarding 5 parcels.
.| Ex.234 : Acknowledgment dt.11.4.02 from FSL,

Vadodara.

Ex.235 : Letter dr.15.4.02 addressed to FSL,
.

_-‘-i--‘_._____hl""'



Ex.236

Ex.237

-4

Ex.238 :

Ex.239

L1

Ex.244 :

Ex.244A :
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Vadora raising further queries in respect
of articles mentioned in the letter Ex.233
Letter dt.15.4.02 addressed to FSL,
Vadodara forwarding 4 parcels.

Acknowledgment dt.15.4.02 from FSL,
Vadodara.

Opinion dt.24.4.02 of FSL,Vadodara in
respect of 3 articles sent vide letter
Ex.233.

Opinion dt.24.4.02 of FSL,Vadodara in

respect of 4 articles sent vide letter
Ex.236,

Requisition dt.4.3.02 for inguest

panchnama.

Photocopy of Ex.244.

Ex.250 colly.: Two documents regarding scientific

Ex.250A :
Ex.255

Ex.255A :

investigation done at CFSL and AIIMS
New Delhi & list dt.6.3.06,
Objection to Notice Ex.250 colly.

: Entry at Sr.No.3010 dt.15.3.02 on page 61

in Register Art.46.

True extract of Ex.255.

Ex.256 colly.: Entries at Sr.Nos.1863 to 1B68 dated

1

Ex.257 =

11.3.02 in Register Art.47.
True extract of Ex.256.
Entry at Sr.No.1830 dt.9.3.02 on page 40

in Register Art.47.
e
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Ex.257A :
Ex.258 :

Ex.258A ;
Ex.259

Ex.259A :
Ex.260 :

Ex.206A :
Ex,263 :

Ex.263A ;
Ex.265

Ex,267

Ex.268
Ex.269A

e

EL)

Ex,.272C :
. Ex.272D :
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True extract of Ex.257.
Entry at Sr.No.2142 dt.19.3.02 on page 74
in Redister Art.47.

True extract of Ex.258,

: Entry at Sr.No.l dt.4.4.02 on page 98 in

Register Art.48.

True extract of Ex.259.

Entry at Sr.We.l dt.20.3.02 on page 88 in
Register Art.48.

True extract of Ex.260.

Entry at Sr.No.158 dt.22.3.02 on page 37
in Register Art.dB.

True extract of Ex.263.

: O/e, of Reminder No.2 4t.19.3.02 addressed

to PSI, Limkheda.

: Seizure memo dt. 5.1.04.

Seizure memo dt. 20.1.04.

Portion marked 'A' in the statement of PW
10-Soni dt.14.9.03.

Portion narkﬁy 'A' in the statement of PW

10-Soni dt.23,9.03.

: CFSL report No.CFSL-2004/B-~0098 dt.23.9.04

CFSL report No.Serelogy-2004/B-0098 of
CFSL dt.10.2.04.

CFSL report No.CFSL-2004/E-D098 dt.31.3.04
CFSL report No.CFSL-2004/E-0098/178

dtili#'m- \



Ex.272E

Ex.272F

Ex.273

Ex.274

Ex.277

Ex.2824

Ex.285A

Ex.291
Ex.292
Ex.2923

Ex.294

e
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CFSL report dt.24.3.04 (D-109/12 to 16).
CFSL report dt.31.3.04 (D-109/17 & 18B).
Portion$ marked 'A' & 'B' in the statement
of PW 6-Zaitoonbibi dt.22.9.02.
Portions marked 'A' to 'F'in the statement
of PW 9-Dr .Mahato dt.1.10.03.
Portions marked 'A', 'B, and 'C' of the

Statement of the prosecutrix dt.6.3.02.

to 2B2G: Original Post Mortem Notes of PM

examination of seven dead bodies
performed by the A/29-Dr.Arunkumar

Prasad and A/20- ﬁr.Sange&ta Prasad.

to 285C: Seizure memos dt.5, 6 & 7/2/2004

respectively.

: Seizure Memo dt.23.3.06,

-

LR

Report dt.192.3.02 of CPI, Limkheda.
Bill No.06 dt.14.3.02 for Rs.270/- issued
by R.K.Photographer, Bandibar,Limkheda.

: Entry in Register Art.50 pertaining to

Vehicle No.GJ-20-A-3123.

Certificate dt.23.3.06 issued by Kampaben
Chauhan, Sarpanch, Group Gram Panchayat,
Kersharpur, Limkheda.

Certificate dt.24.3.06 issued by Manjula-
ben Damor, Sarpanch, Group Grampanchayat,
Motaman, Limkheda.

O/c. of the letter dt.22.1.04 addressed to

"h-—“-“‘“-———__ﬁ_ ~
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Director, AIIMS, Mew Delhi.

Ex.307 : Copy of memorandum dt.11,2.04.
Ex.308 : Copy of ordurkdt.z?.l.u4 of District
Maglstrate, Dahod,.
Ex,309 colly.: Report dt.28.606 from Assiﬁtant
Chemical Examiner to the Government
of India with accompaniments (in the

File Art.91).

4

Ex.310 : Memorandum of exhumation dt.1.2.04.
Ex.311 : Letter dt.10.2.04 addressed to CBI, SCB,
Mumbai from ALIMS, New Delhi.
Ex,311A : Report dt. 10.2.04 from AIIMS, New Delhi.
Ex,311B & C: Sketches 1 & 2 respectively.
Ex.311D to F: Recovery charts - Level 0, 1 and 2
respectively.

Ex.311G : List of bones and other articles recovered

(three sheets).

Letter dt.3.2.04 addressed to AIIMS from
the CBI.

Letter dt.14.2.04 addressed to AIIMS from

Ex.312

-e

E ]
-
L
—
e
-a

the CBI.
%x.313A : Report of forensic examination dt.14.2,04.
Ex.313B to F: Five sketches of human skeleton.
Ex.31G : Xerox copies of authoritative material
(8 sheets) nihaly; The Human Skeleton in
Forensic Medicine by Wilton Marion Krogman
Ph.D,,LL.D. and Indian Journal of Medical

\ *
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Research, 55, 10 October, 1967.

Ex.314 colly.
to Ex,318 : Five X-Ray requisition forms.
(i) No.07/04-A with two X-Ray plates,
(i) No.07/04-B with five X-Ray plates,
(iii) No.07/04-C with three X-Ray plates,
{v) No.07/04-E with three X-Ray plates,
Ex.319 : O/c. of Letter dr.4.7.04 addressed to CFSL
New Delhi.

Ex.320/1
to 320/18: 18 photographs.

Ex.321 : Negatives of the photographs Exs.320/1 to
320/18.

Ex.322 colly.: Letter dt.17.2.04 addressed to AIIMS
from CBI.

Ex.323A colly.: Report dt.12.3.04 and & sheets
bearing coloured photographs of the
clothings examined.

Ex.324 : Reply to questionnaire dt.8.4.04 (15

sheets) [in File D-108].

Ex.324A colly.: Analytical Chart - Appendix ‘A’

with 5 photographs in respect of

the wvictim Alimbibi.

with 2 photographs in respect of

an unknown wvietim.

+324C colly.: Analytical Chart - Appendix 'C'

with 3 photographs in respect of
P an unknown victim,

Y Ex.324D colly.: Analytical Chart - Appendix 'D’'
with 3 photographs in respect of

‘—_—_—'"—-—-.\____-n-
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an unknown victim.

Ex.324E colly.: Analytical Chart - Appendix 'E'
with 1 photograph in respect of
an unknown victim,

Ex.324F colly.: Analytical Chart - Appendix 'F’
with 2 photographs in respect of
an unknown victim.

Ex.324G colly.: &nalyfical‘Chart - Appendix 'G'
with 2 photographs in respect of
an unknown victim.

Ex.324H colly.: Analytical Chart - Appendix 'H'
with 1 photograph in respect of
an unknown victim.

Ex.326 : Copy of Questionnaire dt.17.2.04.

Ex.327 colly.: Letter dt.19.1.04 and 7 photocopies
of the post mortem examination
reports,

Ex.32%9 : Statement dt.5.2.04 of PW 10-Soni,

Portion marked 'A' in the statement dated

-

6.1.04 of PW l4-Patel,
Portions marked 'A' & 'B' in the statement

dt.18.2.04 of PW 22-Chandubhai Patel.

-

: Portion marked 'A' in the statement dated
14.2.04 of PW 11-Smt.Sumali Patelia.

Ex.337/1 to 337/119 : 119 photographs.
Ex.341 : Seizure Memo dt.17.2.04.

Ex.342 colly.: Seizure Memo dt. 8.3,04 € annexure
(-
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giving the list of documents seized.

Ex.J43 : Seizure Memo dt. 22.2.04 in respect of
documents seized from Mr.N.M.Patel,
Mamletdar, Devgad Baria.

Ex.348 : Portion marked ‘'A' in the Memorandum of
Inspection of Scene of Crime dt.6.1.04.

Ex.349 : Statement dt.7.1.04 of PW 10-Soni.

Ex.350 : Seizure/Receipt Memo dt. B.1.04 in respect
of seizure of Movement Register from ASI
Damor,

Ex.351/1 : 9 photegraphs.

E:.]Elfln

Ex,352 : Memorandum of scene of crime dr.10.1,04.

Ex.352 : Sketch annexed to memorandum Ex.352.

Ex.353 : Portion marked 'A' in the statement dt.
23.4.04 of PW 37-Rathwa.

Ex.354 : C.D. (Art.1-C).

Ex.358 : Portions marked 'A' & 'B' in the statement

L]

dt.26.2.04 of PW 38-Arjunsingh Rumalbhai.
Portions marked 'ﬁf & 'B' in the statement
dt.27.2.04 ufhPH J8-Arjunsingh Rumalbhai.
Portions marked 'A' to 'D'in the statement
dt.1.4.04 of PW 20-Nanjibhai Nayak.
Portions marked 'A' to 'E'in the statement
dt.13.2.04 of PW 21-Salimbhai Rampuria.
Seizure Memo dt. 30.1.04.

Statement dt.30.1.04 of PW 29-Babubhai
'I"'--._.____

—_"-'-'-q.___“-l—



Ex.365

Ex. 366
Ex.367

Ex.368

Ex.369

Ex.370

Ex.373

Ex.374

, Ex.379

e

-

-k
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Vohania,
Portions marked 'A','B' & 'C' in the
statement dt.30.1.04 of PW 29-Balubhai
Vohania.
Seizure Memo dt,31.1.04.
Portions marked 'A' & 'B' in the statement
dt.1.2.04 of PW 32-Vinod Prajapati.
Portions marked 'A' to 'H'in the statement
dt.24.2.04 of PW 34-Amritsinh Khant.
Portions marked 'A','B' & 'C' in the
statement dt.9,1.04 of PW 24-Abdul Issa
Ghanchi .
Portion marked 'A' in the statement
dt.6.2.04 of PW 45-5ayyed Abdul Salam.
Portions marked 'A' & 'B' in the statement
dt.25.3.04 of PW 30-Vasudec Pandit.
Paortion marked 'A' in the statement

dr.24.3.04 of PW 3%9-Ratilal Bhabhor.

: Portions marked 'A' & 'B' in the statement

L

dt.13.4.06 of PW 50-Ganpatsingh Khant.
Portion marked 'A' in the statement
dt.5.5.06 of PW 10-Ramesh Soni.

Portions marked 'A' & 'B' in the statement
dt.1.2.04 of PW 22-Chandubhai Patel.

O/c. of Seizure Memo dt. 4.2.04,

: O/c. of the letter dt.18.3.04 addressed

to Executive Magistrate, Limkheda.

hhﬁthﬁu-_"“"“--—_ﬁﬁh_h_uf



Ex.384
Ex.385
Ex.386
Ex,.387
Ex.388
Ex.389
Ex.39%0

Ex.392

Ex.397

Ex.398

Ex.405

Ex.406

Ex.408
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: Receipt Memoc dr.18.3.04.

: Electoral Roll-2002 (Book MNo.7/9-Guijarat).

: Electoral Roll-2002 (Book No.B/9-Gujarat).

e

_-w

L] LY

Electoral Roll-2002 (Book No.9/9-Gujarat).
Supplementary Electoral Roll-2002(Gujarat)
Supplementary Electoral Roll-2003 (Gujarat)
O/c. of letter dt.10.2.04 addressed CHC,
Limkheda.

Portions marked 'A' to 'N'in the statement
dt.27.3.04 of PW 1-Bilkisbano.

Certificate dr.19.10.03 in Gujarati signed
by the Sarpanch, Group Gram Panchayat,
Kesharpur.

Certificate dt.10.1.04 in Gujarati issued
by the Sarpanch, Group Gram Panchayat,
Kesharpur.

Seizure Memo dt.5.1,04 in respect of
seizure of station diary Art.69.

Entry No.10 dt.4.3.02 on page 35 marked
D-10 in the Station Diary Art.69.

Irue extract of Ex.406.

True English rranslation of entry Ex.406.

.407 colly.: Entries at Sr.Nos.6 & 7 dt.4,3.02 on

page 34 in the Station Diary Art.69
and the English translation of the
entries.

Final report sent by CPI,Limkheda to JMFC,

-_—-‘q“_""“‘——~—-h_‘_‘ T
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Limkheda in C.R.N0.59/02 dt.4.3.04(Azt.71)
Ex.409 colly.: Portions marked 'A', 'B' colly. and
'C' in the statemant dt.7.1.04 of
L]
PW 15-Ramsingh Baria.
Ex.410 : Seizure Memo dt. 9.1.04.
Ex.41l1A & B ): Seven carbon copies of the post-
to ) mortem reports along with one photo-
Ex.417A & B ) qrnE: of dead body with each of the
carbon copy at 5r.Nos.73 to 79,
respectively.
Ex.419 colly.: Portions marked 'A' & '"B' in the
Abhesingh Patel.

Ex.420

Seizure Memo dt.20..1.04 in respect of
seizure of medical records of CHC,
Limkheda .

Ex.422 : Memorandum of scene of crime dt.28.1.04.

Ex.424

i

Seizure Memo dt. 30.1.04.

Ex,425 Portions marked 'A' to 'D'in the statement

[+
b
e
B
o
an

O/c. of questionnaire and letter dated

18.2.04 addressed to CFSL.

% .427 : O/c. of the letter dt.3.2.04 addressed to
CFSL.

.428: O/c. of the letter dt.27.2.04 addressed to

ATIMS, New Delhi.
- Ex.431 : Portion marked 'A' in the statement

. dt.19.10.03 of PW 73-Somabhai Chauhan,
Ex.432 : Portions marked 'A' to 'G'in the statement

colly. \
e
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dr.7,.12.04 of PW 73-Somabhai Chauhan.
Ex.434 : Portions marked 'A' to 'M'in the statement
CoLlLEs dt.9.1.04 of PW 1-Bilkisbano.
Ex.435 : O/c. of r;quisitiun dt.6.1.04 made to
Limkheda Police Station,
Ex.435A ):0/cs. of requisitions made to Limkheda
to ) Police Station dt.31.1.04, 9.2.04,10.2.04
Ex.435F ) 8.3.04, 19.3.04 and 174.04, respectively.

Ex.436 Portions marked 'A' & 'B' in the statement

dr.14.2.04 of PW 5-Sharifa.

Ex.437
colly.

Portions marked "A' to 'E'in the statement
dt.15.1.04 of PW B-Saddam.

Ex.438 : Certificate of auvthorisation dt.31.3.04.
Ex.439

s

Portions marked 'A' & '"B' in the statement
dr.13.3.04 of PW 1-Bilkis.

Ex.440 : Letter dt.13.2.04 from Executive Magist-
colly. rate regarding information in connection
of Godhra Hatya Kand.

Ex.445A

Ll

Letter dr.19.4.04 from CFSL.

Ex.445B : Report dt.19.4.04 of Finger Print Expert
colly.

and 4 annexures thereto.
: Letter dt.8,3.02 from District Magistrate,

Dahod @ accompaniments.

-

O/c. of written requisition dt.16.6.02.

L1

Station diary extracts dt.27.2.02,28.2.02,
colly. 9.4.02 (6 sheets) of Fetepura P.S5tn.
(D-134 at list Ex.14).

Ex.449 : O/c. of requisition dt.15.1.04 sent to

.

—_— o~



Limkheda, PHC.

Articles :

Art.l : Envelope bearing marking 'D-114°'.

Art.lA : Soni brand video cassette with packing.

colly.

Art.1B : Working copy of video cassette Art.lA.

Art.1C : CD bearing data in digitalised format of
the working copy Art.lB.

Art.2 : White coloured Mahindra jeep bearing
Regn. No.GJ-20-A-3123,

Art.3 : Camera.

Art.4 : Envelope.

hriiih : Piece of clothing with pink label, one sky

colly.

-

-

blue coloured envelope, one yellow colour-
ed anvelope.

Envelope.

Petticoat with label,remnants of wax seal,
strings and wrappings.

Envelope. ’ _

Odhani/Chunari with labels, remnants of
wax seal, strings and wrappings.

Envelcope.

Blouse with labels, remanénts of wax seal
and wrappers.

Envelope,

Twelve small white coloured cardboard

[ —
- L

——




to )
Art.BL ) boxes.

Art.BA/l) Bottles with labels and contents.
to 1

Art.BA/4)

Art.BL/1)
to )

Art.BL/4)

Art.9 : Envelope,

Art.9%A : Tin bearing label 'A' and paper wrapper
colly. -
with remngnts of seal.

Art.98 : Tin bearing label 'B' and paper wrapper
colly. -
with remnants of seal.

Ex.10 : Envelope.
Art.10/1: Four small bottles & one test tube,

to
Art.10/5 respectively.

Art.1l1 : Envelope.
Art.11A : Pieces of red bangles with two yellow
colly.

coloured envelopes.
Art.l2 : Envelope.
Art.12A : A piece of bangle with two brown and one
colly.

yellow coloured envelopes.

Art.13 Envelope.

-

Art.13A : Two envelopes bearing remnants of wax seal

L)

Transparent polybag with soil sample and
label.
Envelope.

Carton with cloth wrapper & empty polybag.

Art.14B

One polybag containing golden coloured

-

L2 ==

—

-

- -
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Art.15

Art.13A
colly.

Art.16

Art.16A
colly.

Art .17

Art.17A
colly.

Art.18

Art.l1BA
colly.

Art.19

Art.19A
colly.

-

-

a“w

"

-

-
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bangle.
Envelope
A pair of rubber slippers with two
envelopes, remnants of wax seal, pink and
blue labels.
Envelope.
One rubber slipper with pink label, one
envelope, one brown paper envelope, one
sky-blue coloured envelope.
Envelope.

One rubber slipper with pink and blue
labels, one envelope.

Envelope.

One rubber slipper with pink and blue
labels,one envelope, one brown paper
envelope and one yellouw coloured envelope.
Envelope.

One rubber slipper with blue label, one
brown paper and cone yellow coloured
envelope.

Envelope.

One rubber slipper with pink and blue
labels, two brown paper and one yellow
coloured envelopes,

Envelope.

One rubber slipper with pink & blue labels

one envelope, ona brown and one yellow

coloured envelopes. \nhﬁ__hhtqh_




Are .22

e

Envalup-f

Art.22A : One pai}'nf ladies chappals with pink and
oeddy: bloe labels, one brown and one yellow
coloured envelope.

Art.23 : Envelope.

Art.23A : Envelope marked “ARTICLE NO.l .... Foot
colly.
Impressions®™.
Art.238B : Foot prints of the A/9-Vohania, deceased
Ry A/3-Naresh Modhiya, A/4-Bhatt, A/B-Pradip
Modhiya, A/10-Rajubhai Soni, A/2-Govind
Nai, A/12-Ramesh Chandana, A/6-Bipin Joshi
A/ll1-Mitesh Bhatt, A/5-Radheshyam Shah,
A/l-Jaswant Nai & A/7-Kesharbhai Vohania.
Art.24 : Envelope.
2;§i$4h: One envelope, cloth wrapper, carton and

chappals.
Art.25 : Envelope.

Art.25A

Envelope, paper wrappers and saree with
colly.

pink coloured label.

i
R
¢
[ ]
(-]

Envelope.

t.26/2 : Four paper wrappers.

Agz.zﬁfﬁ

Art.26/6 : Brown (maroon) coloured petticoat.
Art.27 : Envelope.

Art.27/1: Envelope.

‘“-~_‘__hﬁh‘__if
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Art.27/2: Three paper wrappers.
AIE?ZTI4 ) h
Art.27/5: One olive green full pant with slip.
Art.28 : Envelope.
Art.28/1: Envelope.
Art.28/2! Three paper wrappers.
ArE?EEHQ
Art.2B/5: Piece of bush-shirt with pink label.
Art.2% : Envelope.
Art.29/1: Envelope.
Art.29/2: Three paper wrappers.
ArE?EBIq

Art.29/5: Frock carrying pink label and one slip
bearing remnants of seal.

Art.30 : Envelope.

Art.31/1: Envelope.

Art.30/2: Three paper wrappers.

ArE?SUK4

Art.30/5: Plece of bush-shirt carrying two pink

labels and a slip.

Art.31 : Carton.

£.31A): 18 transparent polybags, each containing
ultg. i dust/soil, Soiled remnants of clothing and
colly. ) labels.

Art.32 : Envelope.

Art.32A : Envelope.

| Art.32B: Ten coloured photographs of the dead

colly.
\t



Art.33
Art.33A

Art.338

Art.34
Art.34n
Art, 348
Art,34C
colly.

Art .35

Art.36

-

e

e

LL]

-

LA

- .

-
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bodies . dt. 4.3.02.
Envelope.
Envelope bearing remnants of wax seal and
nine coloured photographs of the dead
bodies dr.5.3.02.
Nine coloured photographs of the dead
bodies dt.5.3.02.
Envelope.
Cloth bag with remnants of wax seals.
One greenish coloured envelope.
One transparent polybag containing soil
and soiled remains of clothing with label,
Attendance Register of Class 11 employees
from 1.1.02 te 31.3.03,
Attendance R;qiatnr of Class Il & 1V
employees from 1.1.02 to 31.12.02.
OPD Register from 27.2.02 to 15.6.02.
MLC Register from 25.10.01 to 30.5.03.
MLC X-Ray Receipt Regisater.
X-Ray Register no.3d from 2.4.98 to 30.5.02
15 photographs.
CiD.

: 4 envelopes.

'L

Register titled “Movement Register,

Randhikpur Outpost, Limkheda Police Stn.
from 25.7,2001.

Motor logbook. S— . N

- -
-
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L

Art.45

Art .46

Ll

Art .47

-

Art.48

-

Art .49

Art .50

-

Art.51 3
Art.52 :
ol

Mtfsﬁ
Art .53A

Art.54A

Art.57A :

51 SC634-04

Meoctor logbook.

Inward Register markeﬁ '2' bearing entries
from 1.2.02 to 9.4.02.

Dutward Register bearing entries from
14,2.02 to 16.5.02.

Outward Register bearing entries from
1.11.02 to 4.4.02.

Inward Register bearing entries from
6.2.02 to 6€.10.05.

Register of Motor Vehicles marked "Spl.4
LMV Jeep”.

One file containing expert's opinion.

Sealed parcels 'A' to 'D' respectively.

One envelope bearing writing “Negatives
of the photographs.

One envelope bearing writing

“10 negatives”,.

One envelope bearing writing '17 coloured
photographs - Exs.5%/1 to Ex.59/17.

One sealed packet contalning one video

cassette.

: One sealed packet containing negatives of

photographs.

Envelope.

Art.57B/1) Four transparent poly-sachets containing

to

\V
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Art.578/4) negatives.

Art.58 : One sealed parcel received from AIIMS, New
colly.

Delhi (cotton wrapper) and black polybag.

-
Art.58/1) File labelled polybags with cdtents.
colly. )
to 1
Art.58/5)

Art.58/2/A: One bone from polybag Art.58/2 colly.

Art.58/1/A: One green coloured polybag containing
bones.
. .
Art .59 : One file described at 5r.No.24 in the

notice u/s 294 Cr.P.C. - Ex.14.
Art .60

L]

One file containing case papers.
Art.61 : Original treatment/order book.

Art .62 X-Ray Register.

L

Art .63 : Original Laboratory Investigation Register
Art.64 : Original Indoor Register.
Art.65 : Original MLC Register.

Art.66 : Original Inpatient Register.

Art.87 : Original OPD Register.
Art.68 : One X-Ray Plate @ label.
Art.69 : Station Diary of Limkheda Police Station.

Art.70 : One file.

Art.71

an

One file.
Art.72 : One file.
Art.73 : One file.

+ Art.74 : Register (FIF
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18 While in judicial custody, the Accused No.3-
Nareshkumar Ramnalal Modhiya expired on 23,10.2005
vide report Ex.181. As a result of his demise, the

tase against him stood abated.

16. The surviving accused (hereinafter referred
to as 'the accused'] were examined as per the
provisions of Section 313 of Code of Criminal
Procedure, 1973. Generally, the accused controvert-

ed the prosecution case and claimed to be innocent.

17, The A/l-Jashwantbhai Rawal @ Nai and the
A/2-Govindbhai Nai did not dispute the following
facts :-
(i) that the prosecutrix was native of village
Randhikpur and was married to Yakub Rasool
Patel, resident of Devgad Baria, 5 to 6
years before the incident; and her father PW
24-Abdul Issa Ghanchi was dealing in
buffaloes and use te sell milk in village
Randhikpur; .
that Singwad and Randhikpur is one and the
same village with one Police Out-post;
(im" that the residence of the prosecutrix was
situate at the back of the hotel run by the
deceased accused No.3-Naresh Modhiya at

Randhikpur; the Accd.No.4-Shailesh Bhatt

———
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and A/ll-Mitesh Bhatt are brothers having

one house near ;illnge Randhikpur mosque;

the wife of A/12-Ramesh Chandana was

declared elected in the Gram Panchayat

Election; the house of the A/6-Lala Doctor

was situate in front of the residence of the

prosecutrix; and the father of the

prosecutrix was the patient of the father

of A/6-Lala Doctora Medical Practitioner;

and the A/5-Lala Vakil is an practising

advocate having a bangle shop at village

Randhikpur;

(iv} that PW 3-Sugra Ismail on her marriage to
Ismail Issa started residing ar village
Randhikpur;
(v) that he, the A/2-Govindbhai Nai to A/l2-

Ramesh Chandana, PW 19-Phirox Ghanchi, PW
25-Siraj Adam Ghanchi, PW 27-Imtiaz Yusuf
CGhanchi, PW d45-Sayyed Abdul Salam, PW 4§6-
Salim Abdul Sattar Moosa Ghanchi and PW 47-
Sattar Majid Ghanchi were the residents of
village Randhikpur; and that the A/10-
Rajubhai Soni ;an conducting a shop in front

of the residence of PW 3-Sugra Ismail at
village Randhikpur;

:!vii situation of the houses of PW 3-Sugra
Ismail, the prosecutrix, Fakir Mohamed,

\w
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Kayum Abdul, Igbal Abdul, Abdul Sattar Kalu,
PW 31-Rasul Aziz Umar Ghanchi and shop
premises of the A/10-Rajubhai Soni, A/4-
Shailesh Bhatt, himself, Maganbhai, A/5-lLala
Vakil, A/ll-Mitesh Bhatt, A/7-Kesharbhai
Vohania, A/9-Bakabhai Vohania, A/6-Lala
Doctor and A/12-Ramesh Chandana;
that PW 3-Sugra, her husband Ismail, Abdul
Issa, Halima, Igbal, PW 4-5alim, PW 7-
Madina and her husband Siraj were residing
at village Randhikpur;
that Randhikpur Police Out-Post was situate
on the way to village Sanjeli from village
Randhikpur; .
that family of Sattar comprises of his
wife Halima, 2 sons - Anish and Phiroz and
2 daughter;
that PW B-Saddam was residing and studying
at village Randhikpur;
that PW B-Saddam had seen him, the A/7-
Kesharbhai Vohania, A/8-Pradip Modhia, A/9-
Bakabhai Vohania and A/l10-Rajubhai Soni;
that the A/B8-Pradip Modhia was running a
hotel at wvillage Randhikpur;
relationship inter se the prosecutrix,
PW 24-Abdul Issa, Igbal and Halima;

situation of the houses of PW 28-Bhavinkumar

Eh“h——_-__h‘“‘*"huhh_ _
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Patel and PW 32-Vinodbhai Prajapati;

(xv) location of the residence of PW 26-Imtiaz
Yusuf Ghanchi;

(xvi) that PW 32-Vinobhai Bhikabhai Prajapati was
conducting Gurukripa Studio as well as STD
telephone booth and xerox shop in the
premises neighbouring to PW 2B-Bhavinkumar
Patel at wvillage Randhikpur and PW 28-
Bhavinkumar Patel was having a shop in the
name “Mamaji Pan Centre";

(xvil) location of the residence of Balubhai
Vohania in the vicinity of Circuit House at
village Randhikpur;

{xviii) location of the residence of PW 33-Bijalbhai
Damor, Ex-MLA, at Chundadi, Taluka Limkheda,
Dist. Dahod;

(xix) his arrest and production before the Court

and consequent remand te judicial custody;

the fact of their refusal to give consent

toe polygraphic test, narco analysis test and

T.I. parade and consequent rejection of the

application made therefor by CBI;

The Accd.No.4-5hailesh Bhatt and Accd.No.5-
Radheshyam Shah almost towed the line of the A/l-
. Jaswantbhai Nai in admitting certain facts,

" However, they specifically denied that PW 4-Salim

\w
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Ghanchi was residing at village Randhikpur at the
material time.

19. The Accd.Ne.6-Bipinchandra Joshi preferred
to express ignorance about most of the facts in the
evidence, particularly regarding the prosecutrix,
except the geographical locations of wvillage
Chundadi and other places. He admitted that Singwad
and Randhikpur is one and the same village having
one Police Out-post. He further admitted the fact
concerning the location of the residence of the
prosecutrix at village Randhikpur and the facts
concerning the residential premises of the A/l-
Jaswantbhai Nai to A/l12-Rameshchandra Chandana,
including himself at wvillage Randhikpur. He denied
that PW 4-5alim Ghanchi was residing at wvillage
Randhikpur. He admitted that PW 3-Sugra Issa, PW 7-
Madina Patel, PW E—-dedm, PW 1%-Phiror Ghanchi, PW
24-Abdul Issa Ghanchi, PW 25-Siraj Aadam, PW 26-

Imtiaz Yusuf Ghanchi, PW 2B8-Bhavinkumar Patel, PW

) -Balubhai Vvohania, PW 31-Rasul Ghanchi, PW 32-
4 : nodbhai Prajapati, PW 45-Sayyed Abdul Salam, PW
\E\%ﬁ/ﬁf 6-Salim Abdul Sattar Musa Ghanchi and PW 47-Sattar
Majid Ghanchi were the residents of village

""L
x
c
<7

. Randhikpur; and PW 33-Bijalbhai Damor, Ex-MLA, was
« the resident of wvillage Chundadi. He further
admitted that he objected teo polygraphic test,

-_—
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narcoe analysis test and T.I. parade proposed by the
investigating agency. Except denying the fact that
PW 72-Sinha had not.seen him walking with clutches
at their first meeting, the A/6-Bipinchandra Joshi
neither countered the certificates of his medical
examination at Civil Hospital, Devgad Baria nor
made any positive disclosure about his physical
inability in the statement tendered by him in
response to his examination.

1
20. The A/7-Kersharbhai Vohania admitted that
Singwad and Randhikpur is one and the same village
having one Police Out—Post. Locations of the houses
of himself, the A/l-Jaswantbhai Nai to A/6-Bipin
Joshi, A/8-Pradip Modhiya to A/l2-Rameshchandra
Chandana and the prosecutrix at village Randhikpur
were not disputed by the A/7- Vochania. The fact of
the residences of PW 3-Sugra, PW 4-Salim Ghanchi,

PW 7-Madina, PW 19-Phircz Ghanchi, PW 24-Abdul Issa

Ghanchi, PW 25-Siraj Adam, PW 26-Imtiaz Yusuf
anchi, Mr. Maganbhai, PW 29-Balubhai Vohania, PW
-Rasul Umar Ghanchi, PW 32-Vinodbhai Prajapati,

45-Sayyed Abdul Salam and PW 46-5alim Abdul
attar Musa Ghanchi appearing in the evidence were
also not disputed by the A/7-Kesharbhali Vohania. He
also admitted that PW 33-Bijalbhai Damor is Ex-MLA

* from Chundadi. He also did not dispute the fact

\v
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that the application for permission to conduct
polygraphic test, narco analysis test and T.I.
Parade moved by the CBI was rejected following
their resistance to it and the fact of his arrest

and remand to custody as disclosed in the evidence

of PW 72-5inha.

21. The A/B-Pradip Modhiya, A/9-Bakabhai Vohania
and A/10-Rajubhai Soni also did not dispute the
similar facts not disputed by the A/7-Kesharbhat

Vohania.

225 The A/ll-Mitesh Bhatt admitted that he is
brother of the A/4-Shailesh Bhatt and towed the
line of the A/7-Kesharbhai Vohania in admitting the
facts concerning the residential places of the A/l-
Jaswant Nai to A/l2-Ramesh Chandana, including
himself and certain witnesses at village

Randhikpur. He also did not dispute the fact of his

opposition to polygraphic test, narco analysis test

and T.I. Parade.

. The A/12-Ramesh Chandana likewise did not
ispute the locations of the residential places of
himself, the A/l-Jaswant Nai to A/11-Mitesh Bhatt
and the witnesses who claimed to be the residents
' of willage Randhikpur. His resistance to

———
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polygraphic test, narco analysis test and T.I.
parade proposed by the CBl was also admitted byﬁim;
As regards the jeep baring registration No.GJ 20 A-
3123 (Art.2), he disclosed that it was purchased
by him in December 2002; and he was not in position
to recollect the facts concerning the transfer of
the said wvehicle in the name of his wife Mrs.
Ramilaben Rameshchandra Chandana, resident of
Singwad-Randhikapur, Taluka Limkheda, District
Dahod, on 18.9.2001.

24, Generally speaking the A/l-Jaswantbhal Nai,
A/2-Govindbhai Nai and A/4-Shailesh Bhatt to A/]2-
Ramesh Chandana claimed to be the residents of
Randhikpur and they did not dispute the fact that
the prosecutrix, PW 3-Sugra Issa, PW 7-Madina
Patel, PW B8-Saddam, PW '19-Phiroz Ghanchi, PW 24-
Abdul Issa Ghanchi, PW 25-Siraj Aadam, PW 26-Imtiaz
Yusuf Ghanchi, PW 28-Bhavinkumar Patel, PW 29-
Balubhai

Vohania, PW 31-Rasul Ghanchi, PW 32-

PW 45-Sayyed Abdul Salam, PW

the residents of village
Randhikpur and were having residential premises in
. the said wvillage. Different locations of the

« residential premises at village Randhikpur were

also not in dispute. All of them i.e, the A/1-

—\J
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Jaswant Jai, A/2-Govindbhai Patel and A/4-Shailesh
Bhatt to A/l2-Ramesh Chandana claimed to be either
active members of Vishwa Hindu Parishad or
Bharatiya Janata Party or their sympathizers.
According toe them, there was a communal and
political rifr between Hindus and Muslims at
Randhikpur and the Muslim witnesses were
deliberately implicating them in the present case
as a matter of teveé}e,u: for peclitical or economic

reasons.

25 The A/l13-Narpatsingh Patel did not dispute

the following facts :-

(1) that Pramilaben, wife of the A/1Z-Ramesh
Chandana was Sarpancﬂaf village Randhikpur
at the material time;

{ii) that there was a police out-post at village

Randhikpur on the way to Sanjeli;

burial of the dead bodies on 5.3,02 by PW 13

-Mukeshbhai Harijan at the Kotar on the

outskirts of village Kesharpur;

bringing of PW 15-Ramsingh Baria and PW 73~

Somabhai Chauhan as panch witneses to

Sarkotar;
. (v) that PW 18-Mrs.Jayanti Ravi was District
2 Magistrate and Collector of District

Panchmahal, Gujarat;

s



(vi)

{wii)

(viii)

{ix)

(x)

{xi)

{x1ii)

. 62 SC634.04
that PW 22-Chandubhai Patel was Nayab
Mamletdar, Tehsil Limkheda;
visit of Mr.Parekh, SDM, to Sarkotar on
5.3.02;
occurrence of Godhra train burning Llncident
on 27.2.02 followed by Gujarat Bandh call
given by VHP;
writing of the inquest panchnama dated
5.3.02 in the absence of PW 22-Chandubhal
Patel;
burning down of the homes of Muslims at
village Randhikpur;
stay of PW 3-Bijalbhai Damor, Ex-MLA Erom
Randhikpur at Chundadi;
visit of PW 34-Amritsinh Khant, PW 35-
Ranjeetsingh Patel, the A/l16-Ramsingh Bhsbor
and himself, along with Ganpat Singh, PHC
and Mangalsingh to Panivela Kesharpur
Jungle area around # or 9 a.m, on 5.3.02 in
a police jeep driven by PW 3B-Arjunsingh
Patelia, PC, and minibus driven by PHC
Bharat Singh, for holding inguest and
reaching the place around 9.45 a.m.; and

burial of 7 corpses - 4 females, 2 boys and
1 girl - in the age group of 14, 10 and 7
years, at the said place and making of

inquest panchnama Ex.123 at the instance of

\-._.
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the A/l16-Babhor, A/l14-Idris Sayyed and
himself; and bringing of medical officers
the A/19-Dr.Arunkumar Prasad and A/20-Dr.
Sangeeta Prasad from Dudhia to Pannivela-
Kesharpur Jungle;

(xiii) wvisit of SDM, Devgad-Baria and Dy.Mamletdar
Mr.C.B.Patel to the site of burial around
3 p.m. on 5.3.02;

(xiv) designations and postings of the accused
police officials i.e. himself, the A/14-~
Idris Sayyed, A/15-Bhikhachand Patel, A/16~
Ramsingh Babhor, A/l17-Somabhal Gori and
A/18-Ramabhai Hh&gura;

(xv) writing of Yadi Ex.200 by PW 34-Amritsinh
Khant at the instance of himself and the
A/14-1dris Sayyed;

(xvi) making of report dated 5.3.02 (Ex.201) to

PSI, Limkheda Police Station;

making of case diary entry No.l dated 5.3.02 .

(Ex.204) by PW 35-Ranjeetsingh Patel at his

instance;

handing over of the articles recovered from

the 7 corpses found lying in Panivela-Keshar

pur Jungle to PHC Jaisingh at Limkheda

Police Station on 53.02 and deposit of the
said articles in Malkhana in sealed
condition as per Muddemal Receipt Ex.206 on

\y ;



(xix)

(xx)

(xxi)

{xxii)

(xxidid)

5.3.02;

transfer of the case te the A/15-Bhikhachand
Patel for further investigation on 6.3.02;
posting of Fﬁ 36-Abhaysingh Patel, PC, at
Randhikpur Pollice Out-FosL;

the A/l4-1dris Sayyed from Fattepura P.Stn.
joining the Randhipur Police Out-Post after
noon on 28.2.02;and not making entry in the
Movement Register Ex.214 on joining it ;
looting and burning of the properties at
village Randhikpur on 28.2.02 following the
Godhra train burning incident;

making of entries dated 28.2.02 to 5.3,02
Ex.214 in Movement Register (Art.43)
maintained at Randhikpur Oui-Post, by him;
situation of Community Health Centre next to
Limkheda Police Station;

the A/lé-Babhor on patrolling duty between
28.2.02 and 10.3.02 at village Randhikpur;
the A/l6-Babhordriving the police jeep
bearing registration No.GJ-17-G-229 during
the said period;

the A/l6-Babhor leaving village Randhikpur
at about 9 a.m. on 5.3.02 for patrolling in
the police v?plnlq and thereafter visiting

Kesharpur and returning to village Randhik-

\*_
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(xxviii) maintenance of log books recording the

movements of government vehicles;

(¥xxix) PW 40-Phulabhai Khat working as a Driver
Head Constable on police jeep No.GJ-20-G-
24-P4;

(xxx) PW 44-Sheelaben Nayak, Nayab Mamletdar,
handing over requisition Ex.244 with her
endorsement (in Gujaratil “Uparokta ....
karvai vinanti® to a policeman from
Limkheda Pclice Station;

(xxxi) process of correspondence by PW 51-Virendra
Rawal, Dy.SP, in the office of SP, Dahod;

(xxx1i) showing of the spot near village Kesharpur
to CBI officers on 29.1.04 by him, taking
of photographs at the said spot and starting
of operation of CFSL team at the said spot;

(xxx111) digging at the spor on 31.1.04;

(xxxiv) the CBI giving call to him and the A/14

Sayyed to indicate the place of burial and

showing of the grave site to CBI Officers on

29.1.04;

registration of crime at C.R.No.59/02 at

Limkheda Police Station and filing of 'A'

Summary report therein;
(xxxvi) his arrest on 3.2.04 and consequent product-

tion before the Ahmedabad Court;

‘th-‘*‘~‘h‘“*-___hh_ -~
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26 According to the Afl3-Narpatsingh, he

received instructions on wvireless from PSO,

Limkheda Police Station, on 5.3.02 that he has to

carry out further investigation in C.R.N@o.59/02 due
pre-pccupation of PSI1 Patel and accordingly he
collected the papers of investigation from Limkheda

Police Station in the presence of witness Abdul

Sattar, proceeded to the'spnr, made inquest as well
as made a:rangemeng-far pOsSt mortem examination of
the dead bodies at the spot, and thereafter handed
over the corpses to the A/l4-Idris Sayyed, P51, for
burial and returned the psapers of investigation to
the A/15-Bhikhachand Patel on 6.2.02. He added that
on his failure to give a desired statement the CBI
had falsely implicated him in the present case; and

he is innocent.

27 The A/14-Idris Sayyed did not dispute the
following facts :-

that Singwad and Randhikpur is one and the
same village;

that Randhikpur Police Out-post was situate
at village Randhikpur on the way to Sanjeli;
that PW 9-Dr .Rakeshkumar Mshato was posted
at Community Health Centre at Limkheda;
burial of 7 dead bodies - 4 females, 2 boys

and 1 girl at Kotar on the outskirts of

‘—_—-—_-“_“‘ﬁwhﬁ__t_.



(v)

(vi)
(vii)

(viii)

(ix)

(x)

(x1)

ixiid)
iv)
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Kesharpur by PW l13-Mukeshbhai Harijan on
5.3.02;
precurement of PW 15-Baria Ramsingh and
PW 73-Somabhai Chauhan at Sarkotar to act as
panch witnesses on 5.3.02;
making of panchnama dated 5.3.02 (Ex.124);
that PW 1B-Smt. Jayanti Ravi was the
District Magistrate and Collector, District
Panchmahal, Gujarat;
that PW 22-Chandubhai Patel was Nayab
Mamletdar, Tahsil Limkheda;
visit of Mr. Parekh, SDM, to Sarkotar on
5.3.02;
Gujarat Bandh call given by the VHP
following Godhra train burning incident;

that Halima was wife of PW 24-Abdul Issa
Ghanchi;

(%xii) burning down of houses at village Randhikpur;

his visit to village Chundadi;
designations, and postings of the police
officials, namely, the A/l13-Narpatsingh,
A/15-Bhikhachand Patel, A/16-Ramsingh
Babhor, A/17-Somabhai Gori and A/18-Ramabhai
Bhagora and himself ;

PW 34-Amritsinh Khant, PW 36-Abhesingh

Patel, PW 38-Arjunsingh Patelia on patrol

*h‘-‘_“"‘“‘“—-_‘__ -
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duty at Randhikpur Police Out-post on 4.3.02
and they along with the A/l6-Babhor were
detailed for duty at Randhikpur out-post
from 28.2.02 and PC Ganpatsingh and Manganl-
singh were with them; and the jeep bearing
reglstration No.GJ-17229 driven by Arjun-
singh was at their disposal; and around 8 or
9 a.m. on 5.3.02 the A/l6-Babhor, himself,
A/l13-Narpatsingh, PC Ganpatsingh, PHC Mangal
singh, PW 34-Amritsingh Khant, and PW 35-
Ranjeetsingh Patel left Randhikpur, went Lo
Panivela - Kesharpur Jundgle area in police
jeep driven by PW 38-Arjunsingh and
& mini bus driven by PHC Bharatsingh for
holding inquest and reached the area around
9.45 a.m. where 7 corpses - 4 females, 2
boys and 1 girl - were found lying;and PW
34-Amritsingh wrote inguest panchnama Ex.123
at instance of the A/l6-Babhor, himself and
the A/l13-Narpatsingh; and panchnama Ex.123
bears signatures of the A/l3-Narpatsingh and
himselE; PW 35-Ranjeetsingh brought Medical
Officers, the A/19-Dr.Arunkumar Prasad and
4/20-Dr.Sangeeta Prasad from Dudhia to the
site in Panivela-Kesharpur Jungle;and
corpses found lying were of Muslims; and cne

Abdul Sattar had identified the corpse of

th—“h““*“-n_“hr -~
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(xvi)

(xvii)

(xviii)

{xix)

(xx1iii)
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one Aminaben;
that the SDM, Devgad-Baria and Dy. Mamletdar
Mr,.C.B.Patel had visited the site of burial
around 3 p.m. on 5.3.02;
preparation of Yadi on 5.3.02 (Ex.200) by
PW 34-Amritsingh Khant at the instance of
the A/13-Narpatsingh and himself;
collection of articles from the burial site
on 5.3.02 and depositing the same in sealed
condition in Malkhana, Limkheda Police
Station as per Muddemal Receipt Ex.206;
breaking ofktiut; in village Randhikpur with
consequent looting and burning of properties
on 28.2,02 and exodus of Hindus and Muslims
from the village;
he joining Randhikpur Out-Post after the
noon on 28.2.02;
designations and postings of PW 15-Ganpat-
singh, ASI Mangalsingh, PC Amritsingh Khant,
and PW 51-Virendra Bhanuprasad Rawal;
showing of burial place to the team of
experts in the afternoon of 31.1.04;
registration of crime at C.R.No.59/02 at
Limkheda Police Station and sending of 'A‘’
Summary report in the said case; and
his arrest and production before the

Ahmedabad Court.

.N‘-‘\Hr_..—-
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28 The A/14-Idris Sayyed further disclosed that
he joined Gujarat Police in 1976 as Police
Constable and over a period of time he could earn
promotions and was posted at E'utipura Police
Station as Second PSI in 2002; and on instructions
of his superiors he left Fetfepura Police Station
after causing an entry (Ex.448) to be made in the
Station Diary and was at village Randhikpur around
16,15 hours on 28.8.02; and he commuted the
distance of about 60 kilometer between Fatehpura
and Randhikpur in a police minibus Dbearing
registration No.GJ-17-G-5064 carrying red light. He
added that being & Muslim,he had removed nameplate
from his  uniform on the instructions of his
superiors. According tn+ him, the corpses were
decomposed and “r; badly stinking and therefore
medical officers were called at the spot for post-
mortem examination; and as there was nobody to take
over dead bodies, he helped burial of the same at
the spot according to religious rites. He added
that one Sattar, a physically and mentally
disturbed person, was present at the time of the
1nqh‘ﬁt and he refused to take custody of the
corpses. According to the A/l4-Sayyed, he has been
falsely implicated in the present case by the CBI
as he refused to tow their line.

\u—
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The A/l5-Bhikhachand Patel did not dispute

the following facts :-

(i)

(11)

(3i4)

(iv)

(v)

(vi)

{vii)

the designations and postings of police
officials, including himself, involved in

the present case;

that Singwad and Randhikpur is the one and
the same village having one police outpost
on the way to Sanjeli;

that Pramilaben, wife of the A/12-Ramesh
Chandana,was Sarpanch of village Randhikpur;
posting of PW 9-Dr.Rakeshkumar Mahato at
Community Health Centre, Limkheds;

that PW 18-Smt.Jayanti Ravi was District
Magistrate and Collector of District
Fanchmahal, Gujarat;

that PW 22-Chandubhai Patel was Nayab
Mamletdar, Tahsil Limkheda

visit of PW 22-Chandubhai Fatel, Mr.Pandya,
Mamletdar and Mr. G.B.Parekh to village
Dudhia on 5.3.02 and his presence at village
Dudhia at that time;

he shoving the place of firing at village
Dudhia and thereupon Mr. Parekh, SDM,
calling an ambulance telephonically from
Limkheda and removing injured lady from the
place of firing to Limkheda Hospital within

Mg S

30 to 45 minutes thereafter;

-
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{ix)

(x)

(x1i)

(xii)

(xiii)

(xviil)
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Mr. Parekh, SDM, instructing him to detail
2 or 3 policemen with him for providing
security cover; and he showing his inability
to spare extra men for providing such cover;
occurrence of Godhra train burning incident
on 27.2.02;
situation of Kesharpur jungle near rivef
Hadap;
residence of PW 3-Bijalbhai Damor, Ex-MLA
from Randhikpur at Chundadi;
designations and postings of PW J4-Amrit-
singh Laxmansingh Khant, PW 35-Ranjeetsingh
Patel, PW 36-Abhesingh Narsingh Patel, PW
3B—hrjunainqa Plt;lia. PW 39-Ratilal Babhor,
PW 40-Phulabhai Khat, PW 48-Rameshbhai
Walabhai Babhor; PW 50-Ganpatsingh Khant and
PW 51-Virendra Bhanuprasad Rawal;
transfer of investigation to him on 6.3.02;
burning and looting of the properties at
village Randhikpur and exodus of Hindus and
Muslims from village Randhikpur on 28.2.02;
situation of Community Health Centre next to
Limkheda Police Station;
maintenance of log bocks recording the
movement of the Government vehicles;
sending of case by Godhra Town Police

Station to Limkheda Police Station for

h_‘hhh"‘“*nh__Hﬁ_ i



(xix)

(o)

fxxi)

(xxii)

(exiii)

(xxiv)
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further action according to law;
PW 44-Sheelaben Nayak working as Nayab
Mamletdar and Executive Magistrate at
Limkheda;
his signatuge below seizure memo dated
6.1.04 Ex, 348;
registration of crime at C.R.No.59/02 at
Limkheda Police S5tation;
transfer of investigation to the A/l6-Babhor
on 13.3.02 and lodging of final 'A' Summary
report Ex.408 by the A/l16~-Babhor;
his interrogation by PW 72-Sinha on 6.1.04;
and
his surrender before the Ahmedabad Court
after lodging of the chargesheet;

The A/l6-Ramsingh Babhor did not dispute the

following facts :-

designations and postings of the police
officials involved in the present case,
including himself;

recording of further statement of the
prosecutrix at Godhra Police Station;

that Singwad and Randhikpur {s one and the
same village with one police out-post on the
way to Sanjeli;.

posting of PW 9-Dr.Rakeshkumar Mahato at

N —s



(v)

(vi)

(vii)

fviii)

{ix)

(x)

(xi)
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the Community Health Centre at Limkheda;
situation of the house of PW ll-Sumaliben
Patel near hand-pump;
burial of the 7 dead bodies - 4 females, 2
boys and 1 girl from Muslim community at
Kotar on the outskirt ofvillage Kesharpur
on 5,3.02 by PW 13-Mukeshbhai Harijan;
procurement of the panchas at Sarkotar for
ingquest panchnama on 5.3.02;
identification of the dead body of one lady
as Halima by one Muslim person Abdul Shattor
on 5.3.02;
making of panchnams dated 5.3.02 Ex.124
regarding the observations made at the spot;
collection of samples from Godhra Civil
Hospital and sending them to FSL, Baroda;
that PW 1B-Smt.Jayanti Ravi was the District
Magistrate and.Collector of District Panch-
Mahal, Gujarat;
that PW 22-Chandubhai Patel was the Nayab
Mamletdar of Limkheda, Dist. Dahod;
occurrence of Godhra train burning incident

on 27.2.02;

that Halima was wife of PW 24-Abdul Issa
Ghanchi;

situation of Kesharpur jungle near river

hh_?h-"““*"-—nﬁh. b
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(xwi)

(xvil)
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residence of PW 33-Bijalbhai Damor, Ex-MLA
from Randhikpur at village Chundadi, Taluka
Limkheda, Dist. Dahod;
his visit to village Chundadi on orders of

DSP, Dahod;

(xviii )designations and postings of PW J4-Amrit-

(xix)

{xx)

singh Laxmansingh Khant, PW 35-Ranjeetsingh
Patel, PW 36-Abhesingh Narsingh Patel, PW
3B-Arjunsingh Patelia, PW 50-Ganpatsingh

and PHC H&nqélsinﬁﬁ;

writing of ingquest panchnama Ex.123 by PW
34-Amritsingh Khant at the instance of

the A/l13-Narpatsingh, A/l4-Sayyed and
himself and the panchnama Ex.123 bearing the
signatures of the A/l3-Narpatsingh, A/14-
Sayyed and the panchas;

bringing of the Medical Officers - the A/19-
Dr.Arunkumar Prasad and A/20-Dr,Sangeeta
Prasad from Dudhia to the spot on 5.3.02 for
conducting post mortem examination of the
dead bodies;

visit of SDM, Devgad-Baria and Dy.Mamletdar
Mr.C.B.Patel to the spot around 3 p.m. on
5.3.02;

preparation of Yadi dated 5.3.02 Ex.200 by
PW 34-Amritsingh Khant at the instance of
the A/13-Narpatsingh and Al4-Sayyed;

.‘\-ﬁ'
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(xxiii) making of station diary entry dated 5.3.02
Ex.204;

(xxiv) seizure of the clothes found on the corpses
found lying in Panivela-Kesharpur jungle,
collection of soil samples on 5.3.02 and
handing over of the said articles to PSO
Jaisingh of Limkheda Police Station under
panchnama Ex.205 on 5.3.02,and lodging of
the said articles in sealed condition in
Malakhana as per Muddemal Receipt Ex, 206
prepared by Jorawarsingh on 5.3.02;
(xxv) looting and burning of the properties and
exodus of Hindus and Muslims from Randhikpur
on 28.2.02;
(xxvl) the A/l14-Sayyed of Fattepura Police Stn.
jeining Randhikpur Police Qut-post after the
noon on 28.2.02;
(xxvii) situation of Community Health Centre next to
Limkheda Police Station;

iii)he and PW 3B-Arjunsingh Patelia being on
patrolling duty in the vicinity of Randhik-
pur Police Station including Kesharpur on
4.3.02 and returning to village Randhikpur
around 6 p.m. on the same day and they
again leaving Randhikpur at about 9 a.m. on
5.3.02 for patrolling in the police vehicle
bearing registration No.GJ-17-G-229,0nd

\-—r
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visiting Kesharpur and returning to village

Randhikpur in the evening;

(xxix) that logbook Art.44 bearing entries Exs.217

& 21B colly. recording movement of the
said vehicle were made by him as CPI,

Limkheda;

(xxx) sending of the case registered as C.R.No.

(xxxi)

(xxxii)

00/00 u/s 376, 114 of I.P.C. by Godhra Town
Police Station at the instance of the
prosecutrix to Limkheda Police Station for
further action;

PW 44-Sheelaben Nayak working as Nayab
Mamletdar and Executive Magistrate at
Limkheda and she handing over the reguisi-
tion Ex.244 bearing endorsement "Uparokta
..... karavai karva vinanti” to the police-
man from Limkheda Police Station for
returning it to Limkheda Police Station for
further actian;

correctness of entries Exs.217 and 218 in

the motor logbook;

(xxxiii)making of the entry dated 22.3.02 Ex.263 in

the Register Art.49 by PW 50-Ganpatsingh
Khant for recording receipt of the letter
dated 19,3.02 in the office of CPI, Limkheda

from SP, Dahod and passing on of this letter

to him as CPI, Limkheda; hﬁhh“ﬂhh
e



{xxxiv)

[xxxv)

(xxxvi)

(xxxvii)

(xxxix)
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PSI Mangalsingh and PC Amritsingh working
as Writers in the office of CPI, Limkheda
under him;

he ca}ryinq out investigation prior to
the A/1B-Bhagora, Dy.SP, and PW 52-Kalu-
bhai Vnhanfh, Pi,CID, Gujarat State taking
over investigation in the present case
from the A/18-Bhagora;

receipt of xerox copy of the statement of
the prosecutrix dated 6.3.02 recorded by
the Executive Magistrate PW 33-Govindbhai
Patel in the papers of investigation by
PW 52-Kalubhai Vohania from the A/l18-
Bhagora;

registration of crime at C.R.Ha.EEIGZﬂn;-

recommendation of 'A' summary by LE{;eda
Police Station vide letter dated 17.1.03
to Dy.SP, Likheda Division annexed to the
final report Ex.408;

(xxxviii) transfer of investigation from the hands

of the A/l13-Narpatsingh to the A/15-Bhikha
-chand Patel on 6.3.02 and thereafter to
him on 13.3.02 and lodging of final report
Ex.408 by him;

he surrendering before the Ahmedabad
Court after lqﬁqing of the chargeshest;

L™
receipt of sealed articles by FSL,

h‘hhhh‘h‘hhh““ﬁmﬁ e
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Vadodara under letter dated 10.4.02 from
CPI,Limkheda on 11.4.02;
(xxxxi) receipt of report dated 24.4.02 Ex.239 of
FSL, Vadodara by CPI, Limkheda;
(xxxxii) receipt of 4 sealed articles by FSL,

Vadodara under letter dated 15.4.02 from
CPI Limkheda on 15.4.02;
(xxxx1ii) sending of letter dated 15.4.02 Ex.235 to
FSL, Vadodara by CPI, Limkheda;
(xxxxiv) sending of despatch note Ex.236 to FSL,
Vadodara by CPI, Limkheda;
(xxxxv) certificate Ex.236 issued by Dy.SP,
Limkheda authorising the District FSL,
Vadodara for examination of muddemal
articles;
(1) letter of request dated 10.4.02 Ex.233 sent
to DFSL, Vadodara by CPI, Limkheda;
sending of despatch note Ex.233 to DFSL,
Vadodara from Limkheda Police Station; and
sending of certificate dated 10.4.02 Ex.233
to Director, DFSL, Vadodara by Dy.SP,
Limkheda.

The A/17-Somabhai Gori did not dispute the

following facts :-
(i) the recording of the statement cf the

prosecutrix (Ex.56) at Limkheda Police

—_
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Station on 4.3.02;

(i1) that Singwad and Limkheda is one and the
same village having a police ocutpost on the
way to Sanjeli;

(1ii) arrival of the prosecutrix at Limkheda
Police Station on 4.3.02;

(iv) posting of of PW 9-Dr.Mahatec at Community
Health Centre, Limkheda situate near
Limkheda Police Station;

(v) he preparing‘a Yadi dated 4.3,2002 and
sending the prosecutrix to CHC, Limkheda
with one lady constable;

(vi) that PW 18-Jayanti Ravi was the District
Magistrate & Cellector of District Panch-
mahal, Gujarat;

(vii) that PW 22-Chandubhai Pstel was Nayab
Mamletdar, Tahsil Limkheda, Dist. Dahod;

(vili)] occurrence of Godhra Train incident on

27.3.02 and declaration of Gujarat Bandh

on 28.2.02;

bringing of the prosecutrix to Limkheda

Police Station by Commandant Vanraj;

designations and posting of PW 34-Amrcitsinh

Khant, PW 35-Ranjeetsingh Patel, PW 36—

Abhesingh Patel, PW 37-Jorawarsingh Rathwa,
PW 3B-Arjunsingh Patelia; PW 40-Phulabhai
Khat; ASI Mangalsingh, PC Amritsingh, PW 48-

‘-h*-"*"“‘-—-—q~_ﬁ_ -



e

81 SCh34-04
Rameshbhai Bhabhor, PW 50-Ganpatsingh Khant,
Constable and PW 51-Virendra Rawal;

(x1i) designations and postingsof police officials
including himself involved in the present
case;

(xiii) overnight stay of the prosecutrix
in the Limkheda police station;

(xiv]l looting and burning of the properties and
exodus of Hindus and Muslims from village
Randhikpur on 28.2.02;

(xv) maintenance of logbooks regarding movement
of the Government vehicles;

(xvi) sending of the case registered at C.R.No.00/

2002 u/s 376, 114 1.P.C. at the instance of

the prosecutrix at Godhra Town Police

Station to Limkheda Police Station for

further action;

PW 44-Sheelaben Nayak working as Nayab

Mamletdar and Executive Magistrate at

Limkheda and he sending Yadi dated 4.3.02

(Ex.244) to the Executive Magistrate,

Limkheda for inquest; and receipt of the

Yadi by Mr. Jatava at about 11.30 a.m. on

5:3.02;

(xviii) that requisition Ex.224 bearing endor-

sement “Uparokta ..... Karvai Karva Vinanti”

made by PW 44-Sheelaben Nayak was handed

— .
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over to a policeman from Limkheda Police
Station for returning to Limkheda Police
Station for further action;

(xix) that entry regarding registration of the
crime in the present case was not promptly
made in the station diary Art.69; and

{xx) he surrenderiné befére Ahmedabad Court

after lodging of the chargesheet.

32 According to the A/17-Somabhai Gori, he had

faithfully recorded the statement of the
prosecutrix as per her narration and had read over
such statement to the prosecutrix and got her
approval. He furcther explained that the
registration of the crime at C.R.No.59/02 wide FIR
Ex.56 was not recorded in the station diary Art.69
on account of over-loading of the work. He claimed

to be innocent.

The A/18-R.S.Bhagora @ Ramabhai Bhagora did
it dispute the following facts :-

i3) that the Singwad and Randhikpur is the one
and the same village having a police Out-
Post on the way to Sanjeli;

(11) that PW 9-Dr.Mahato was posted at Community
Health Centre at Limkheda situate next to

Limkheda Police Station;

\. e,



(iii)

(iv)

(v)

{vii)
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that PW 1B-Jayanti Ravi was the District
Magistrate and Collector, District Panch-
mahal, Gujarat;
that PW 22-Chandubai Patel was the Nayab
Tahsildar of Limkheda, Dist. Dahod;
that Mr. Parekh, S5DM, accompanied by PW 22-
Chandubhai Patel and Mr.Pandya, visited
village Dudhia on 5.3.02 and found the
A/15-Bhikhachand Patel, PSI, Limkheda P.Stn.
with other policemen at that place, and the
A/15-Patel took them to the place of firing
situate in the middle of village Dudhia and
they found one injured lady crying and
groaning with pain near dead body of one
male person at the place of firing, and
thereafter Mr.Parekh, SDM, telephonically
called an ambulance from Limkheda and within
30 to 35 minutes thereafter the ambulance
came to the spet and removed the said lady
to Limkheda Hospital;
that Godhra Train Burning Incident occurred
on 27.2.02 and Gujarat Bandh was declared
thereafter;

that he recorded statement of PW 23-Govdind-

bhai, Mamletdar & Executive Magistrate,

Godhra, by showing xerox copy of the state-

e NS o e
o
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(1x)

(x)

(xi)

(xidi)
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that Kesharpur Jungle was near river Hadap;
that PW 33-Bijalbhai Damor, Ex MLA from
Rgndhihpur. was staying at Chundadi, Taluka
Limkheda, Dist. Dahod;
designations and postings of the police
officials including himself involved in the
present case;
designations and postings of PW 34-Amritsinh
Khant, PW 35-Ranijeetsingh Patel, PW 36-
Abhesingh Patel, PW 37-Jorawarsingh Rathwa,
PW 38-Arjunsingh Patelia; PW 40-Phulabhai
Khat; ASI Mangalsingh, PC Amritsingh, PW 48-
Rameshbhai Bhabhor, PW 50-Ganpatsingh Khant,
Constable and PW 51-Virendra Rawal;
that the properties at village Randhikpur
were looted and burnt; and there was exodus
of Hindus and Muslims fromyillage Randhikpur
on 28.2.02;
that the A/l14-Saiyed, from Fattepura Police
Station, joined the Outpost sometime after
the noon on 28.2.02;
that movements of the Government vehicles
were recorded in the respective logbook
maintained therefor;
usual procedure adopted in making the
entries dated 28.2.02 (Ex.219) and 9.3.02

(Ex,220) in the Register Art.44 and issuing

c_-ﬁ-‘_‘__‘"‘**‘ﬁ-uﬁ__ -~
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certificate regarding the standard economic
mileage; .
that he was ;;trnllinq at the outskirts of
Limkheda with PW 40-Phulabhai Khat, Driver
Head Constable on wheel, and PW 39-Ratilal
Bhabhor, Police Constable, and had visited
Bandibar on 4.3.02;
that motor logbook Art,45 was maintained in
ordinary course of the business in respect
of Gypsy vehicle bearing registration No.GJ-
20-G-24P4 and he moved in the said vehicle,
with PW 40-Phulabhai Khat as his driver on
4.3.02 and 5.3.02 as per the entries dated
4.3.02 (Ex.223) and 5.3.02 (Ex.224) in the
logbook Art.45;
that PW 52-Kalubhai Vohania, PI, CID,Gujarat
took over investigaticn from him and the
A/16-Bhabhor had conducted investigation
prior to him;
that PW 52-Vohania had received the xerox
copy of the statement of the prosecutrix
dated 6.3.02 recorded by the Executive
Magistrate, PW EQ—Patel, in the papers of
investigatiéh handed over by him;
that crime in the case was registered at
C.R.N0.59/02 at Limkheda Police Station and

following the recommendation vide letter

F___ﬁ———__-_““‘-u—_H____ —



86 5C634.04
dated 17.1.03 of Dy.SP, Limkheda Division,
Dist. Dahod, annexed to the final report
Ex.408, 'A' Summary Report was filed in the
said case;

(xxi) that PW 52-Vohania,PI, CID, Gujarat, handled
investigation in the present case;

(xxii) that following the 'A' Summary Report, the
JMFC, Limkheda ordered :"'A' Summary granted
on condition to continue the investigatioen .,
All papers of investigation may be returned
to the police station”;

(xxiii) that he surrendered before the Ahmedabad
Court after lodging of the chargesheet;

(xxiv) signing of authority letter to DFSL,Vadodara
Gujarat; and -

(xxv) sending of despatch note Ex.236 and certi-
ficate Ex.233 to DFSL, Vadodara.

The A/l1B-Bhagcora further disclosed that his

action to rescue Muslims had earned  him
-?ppraciattun of his superiors and he has been
sely implicated in the present case as he
fused to give dusired statement to the CBI., He
raducnd a certified copy of the weekly diary dated
5.3.02 and 9 Reward letters dated 20.6.02 issued by
the SP, Dahod in his favour with list Ex.479.

‘*h‘hﬁ‘“hhh“hhh“‘“*-h
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The A/l19-Dr.Arun Kumar Prasad did not
Y \

dispute the following facts :-

(1)

(11)

(iii)

(1v)

that 7 corpses - 4 females, 2 boys and 1
girl were found in Pannivela-Kersharpur
jungle; and post mortem examination was
conducted on the said corpses on 5.3.02 by
them at the instance of the pplice; and Yadi
Ex.200 was received by him on 5.3.02 at
about 12.10 p.m.; and he had mentioned the
descriptions of the articles found on the
corpses;

that he surrendered before the Ahmedabad
Court after ledging of the Chargesheet;

that post mortem reports Exs.2B82A to 282G
recording the facts were prepared by him on
3.8.02;

his appointment and the posting; and that
the Department of Health and Family Welfare,
Government of Gujarat was the authority
entitled to remove him from service; and
that in case of rape the Medical Officer is
expected to take certain biological samples
such as blgﬁd, hair, pubic hair, finger-
nail clippings and genital swab of the
victim apart from clothings and swab taken

from those areas where there are suspicious

stains. \\
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35 The A/Z0-Dr.Sangeeta Prasad did not dispute
the facts not disputed by the A/19-Dr.Arunkumar
Prasad except one fact regarding identification of

a corpse by one Abdul Sattar as Alimaben.

36 The A/l19-Arunkumar Prasad and A/20-Dr.
Sangeeta Prasad explained that due to decomposition
of the bodies they had not collected the biological

samples as was expected of them otherwise,

37 Record of the examination of the accused

under Section 313 of Cr.P.C. finds place at Exs.457
to 475.

.

38 The defence examined DW l-Budhsingh Mathur-
bhai Patel, Writer Constable, Limkheda P.Stn., at
Ex.481; DW 2-Vanraj Raibhansingh Dhingra, Home
Guard Commandant, at Ex.489; ©DW 3-Dr.Geetaben
Pisagar, Gynaecologist, Godhra Civil Hospital, at

Ex.494; oW 4-Mansingbhai Kishori, ASI,

‘TEE‘tehpura »Police Station, at Ex.499; DW 5-

isinghbhai Hirabhai Patel, Head Ccnstable, at
.502; DW 6- Chandubhai A. Tariyad, Constable, at
Ex.504; ©DW 7-Ushaben §. Kishori, Constable, at
Ex.506; DW 8-Dr. Amarjit Singh, Commissioner of
Health, Medical Services & Medical Education

(Health), Gujarat State, at Ex.507; DW 9-Ramnabhai

h‘-h-_‘_-‘-""“““--___ -
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Parmar, Clerk in the Office of Collector, Dahod, at
Ex.52%; and DW 10-Shamjibhai Kanjibhai Kunjadia,
P.A. to the Collector, Dahod, at Ex.523. The
following documents and articles were further
adduced in evidence on behalf of the defence :-
Documents:
Ex.56A : Certified copy of the FIR dt.4.3.02.
Ex.448A : Letter dt.1.5.02 from DW B-Dr.Amarjit

Singh addressed to the Collector,Dahod.
Ex.446B : Handwritten note of DW B-Amarjit Singh.

0/c. of letter dt.1.5.02 addressed to Mr.

=1
"

-3
=
&
1

Ashok Narayan, Addl.Chief Secretary, Home
Department,. Gandhinagar, by Commissioner
of Health, Medical Services and Medical
Education (Health),Gujarat.

: Entry dt.28.2.02 in the Station Diary

maintained at Fatehpura P.Stn. (Art.76).
Ex.503 : Entry dated 4.3.02 in the Station Diary
(Art.69) of Limkheda Police Station.

Ex.503A ;: True extract of Ex.503.

Articles;

Art.75 : Logboock of Vehicle No.GJ-17-G-5064.
Art.76 : Station Diary.

Art.77 : One file.

Art.78 One File.

-

39 To counter the defence version, the

-h“*___—-ﬁh"“ﬁnaﬁ_ "
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prosecution called for the FIR Book Art.74. The
prosecution brought on record entries in the FIR
Book &:t.sz namely, entries pertaining
C.R.Nos.58/2002, 0/2002, 59/2002 (Exs.485A, 485B
and 56C, respectively). The prosecution further
breught on record entry at Sr.No.% dt.4.3.02
(Ex.486) from the station diary Arxt.69 in the

course of the cross-examination of DW 2-Vanrajsingh

Dhingra.

40 The prosecution moved an application Ex.490
urging the Court to cross-examine DW Z-Vanraj Singh
Dhingra upon inwvoking Section 165 of the Evidence
Act and Section 311 of Cr.P.C. This application was
resisted and the defence urged for the finding on
the issue of hearsay evidence raised by the
prosecution in the examination-in-chief of DW 2-
Dhingra simultaneously with the question of the

propriety to cross-examine the witness. The parties

were heard and the issues raised were decided on
itheir merits. Beforg the. cross-examination of DW 2-
anrajsingh by the prosecution, the defence was
permitted to continue with his examination in
reference to a solitary question as per the order
passed below application Ex.498.Thereafter, DW 2-
Vanrajsingh was contradicted vis-a-vis his

statement made before the CP, Limkheda and PI, CID

\-._
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(Crime), Godhra as per the order passed below the
application Ex 4%0.
41 Ultimately the defence closed its evidence
on 1.8.2007 after recording of the evidence of DW

8-Dr .Amarjit Singh vide closure Purshis Ex.508,

42 PW 52-Kslubhai Vohania, PI, CID (Crime),
Gujarat, and PW 66-R.M.XKhan, PI, CBI, SCB, were
recalled for proving the previous statements macde
by DW 2-Vanrajsingh Dhingra as per order below

Ex.509 moved by the prosecution.

43 The defence moved an application for
summoning few more witnesses wvide application
Ex.510. On considering its merits, the application
was rejected vide order dated 3.9.07. This paved
way for commencing of the arguments of the rival
parties. However, following the order of the

Hon'ble High Court in Writ Petition No.1818/07,

filed by the defence challenging the order dated

Ld. SPP Mr.Shah, for the prosecution,

submitted that the prosecution evidence needs to be

appreciated in reference to the context with the

o

following admitted facts :-



LS

(1)

(14)

(141)

(iv)

{v)

n 5C634-04
That there were large scale riots in
Gujarat, particularly, District Dahod and
District Panchmahal, Godhra after Godhra
Train burning inc{dent dated 27.2.02; and
Gujarat Mndhkcall was given by VHP and
Banjrang Dal on 28.2.02;
there were exodus of Muslims from the towns
and villages in riot affected areas;
the A/l-Jaswantbhai Nai te A/l12-Ramesh
Chandana were the residents of Randhikpur
known to the witnesses, namely, the
prosecutrix and PW B-Saddam.
breaking out of riots and arson at village
Randhikpur on 28.2.02;
the prosecutrix reaching Limkheda peclice
station around 10 a.m. on 4.3.02;
the A/l7-Somabhai Gori while working as Head
Constable at Limkheda Police Station
recorded the tainted complaint/FIR Ex.56 at
about 10.45 a.m. on 4.3.02.
Yadi Ex.203 addressed to CHC,Limkheda and
Yadi Ex.244 for inquest written on 4.3.02;
inguest on 7 dead bodies held on 5.3.02;
designations and postings of the police
officials invulved‘in the case, namely, the
A!l3—ﬂarpatsi;§h Patel; the A/l4Idris
Saiyed, the A/15-Bhikabhai Patel, the

\-—r
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A/le-Ramsingh Bhabhor, the A/l7-Somabhai
Gori and the A/18-R.S.Bhagora;

(x) inguest panchnama Ex.123 bearing signatures
of the A/l3-Narpatsingh and A/14-Idris
Saiyed;

{xi) post mortem examination conducted on the
said 7 dead bodies at the spot on 5.3.02 by
the A/19-Dr.Arunkumar Prasad and A/20-
Dr. Sangeeta Prasad;

(xii) the dead bodies remaining unidentifiled
except that of Halima;

(xiii) burial of the dead bodies in a pit on
5.3.02;

(xiv) white coloured jeep Art.2 standing in the
name of wife of the A/12-Ramesh Chandana;

(%v) sending of 'A' summary report by the A/18-
Bhogra, Dy.SP, and. its recommendation by the
A/l6-Ramsingh Bhagora, CPI, Limkheda.

45 According to Ld. SPP Mr.Shah, for the

fhrosecut ion, every effort was made by the
g}:estiqatinq machinery in the State of Gujarat to
J'-m ist the facts in order to deny justice to the
prosecutrix. He, therefore, urged the Court to
eschew the so called contradictions and omissions
- in the evidence of the prosecutrix and PW B-Saddam
and to whole-heartedly believe them, particularly,

—-—
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for the reason that the prosecutrix had revealed
the names of the ;Efenéers promptly before the
District Magistrate and Collector, Dahod, and her
medical examination conducted at Godhra Civil
Hospital thereafter showed the presence cof sexual
viclence. He urged the Court to find corroboration
to the testimony of the prosecution through the
evidence of PW 3-Sugra, PW 5-Sharifa, PW 6-Zaitoon-
bibi, PW 7-Madina, PW B8-Saddam, PW 9-Dr.Mahto, PW
l11-Sumaliben, PW 12-Madhusudan Prajapati, PW 17-
Dr.Rohini Katti, PW 18-Jayanti Ravi, PW 19-Phiroz
Ghanchi, PW 20-Nanjibhai Nayak, PW 21-Chandubhai
Patel, PW 27-Natwarbhai Bamania, PW 33-Bijalbhai

Damor and PW 54-Prafullachandra Sevak.

46 According to Ld.SPP Mr.Shah, the defence put
up by the accused was mainly of denial of the
prosecution case based on the contentions that the
crime had taken place in the ravine Sarkotar and
nut on the Kachcha road; the prosecutrix though
(havlng' witnessed the incident was giving tutored
f; ts at the instance of Muslim leaders and social
)aq ivists, namely Mahlana Umerji and Ferhan Nagvi;
EH d the A/l4-S5aiyed was not at Randhikpur around 1
p.m. on 28.2,02. In this connection, Ld.SPP Mr.Shah

submitted that the defence resorted to the

inferential logic to suggest that the place of

\‘
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offence was Sarkotar and not by any direct
evidence. As against this, he argued, there exists
direct evidence of the prosecutrix and PW B-Saddam
regarding the place of offence. He urged the Court
to look to the bold fact of the absence of the dead
body of Salehs, whieh could be seen in one of the
photographs taken prior in time to the holding of
the ingquest panchnama Ex.123, from the place of
inquest and consequentially in the  inguest
panchnama Ex.123, Likewise, he argued, the presencs
of lady panch Ramtiben, a fictitious person at the
time of inquest panchnama Ex.123, was a doubtful
proposition. Conslidering these facts and the
expert's opinion as well as the evidence of the
prosecutrix, PW 19-Phiroz, and PW 7-Madina, he
submitted, the inquest panchnama 1is a false
document prepared in order to screen the offenders
from punishment. He further pointed out that there
was grosa failure on the part of the Medical

Officers - the A/19-Dr.Arunkumar Prasad and A/20-

Dr. Sangeeta Prasad - in discharge of their duties

As regards the photographs of the dead
bodies procured during investigation from the
papers of the investigation handled by the Gujarat

F\_.-r
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Police as well as the xerox copy of the statement
dated 6.3.2002 (Ex.277) recorded by the Executive
Magistrate PW 23-Patel, SPP Mr. Shah argued that
the attending circumstances and the result of the
scientifie investigation done 1in that regard
unerringly point “to the facts showing the
legitimate existence of the said documents, namely,
the photographs and the said statement. To
supplement his arguments that the documents like
any other fact may be proved by direct or
circumstantial evidence, he cited the Jjudgments
reported in (S) A.I.R. 1957 S.C. 857 (Mobarik Ali
Ahmed v. The State of Bombay) and 1972 CRI.L.J.

1226 (In re Rayappa Asari, Accused-appellant).

48 He assailed the evidence of the defence
witnesses with contention that in a passion to
support the police officials the said witnesses had
departed from undeniable facts figuring through the
record. He wurged the Court to have a guarded
--approach in appreciating their evidence. Expressing
yrprise at the tact of gathering knowledge with DW
Dr.Gitaben Pisagar about fact of the prosecutrix
iving birth to a living child after the incident
in question, he commented that the evidence of DW
3-Dr.Geetaben Pisagar was inspired one and

' deliberately given tb assist the defence.
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49 Ld. SPP Mr. shah, for the CBI, pointed out

from the observations made by the Hon'ble Supreme

Court of India in the order dated 25.9.2003 in

Crl.M.P.8B50/2003 in Writ Petition (Cri) No.118/

2003 how the State CID and other parties from the
State of Gujarat were disposed towards the cause of

the prosecutrix, He, therefore, urged the Court to

exclude from the consideration of such facts

clearly denied by the prosecutrix.
50 Ld.

SPP Mr. Shah urged the Court to consider

the evidence in 1light of the feollowing judicial

precedents :-
Name of citation Names of the parties
1|AIR 1956 5C 181 Baladin & ors. v. State of Uttar Pradesh
2|(S) AIR 1956 SC404 |Shambhu Nath Mehra v. The State of Ajmer.
311967 CRLL). 414 Shrichand K_Khetwani v. State of Maharashira
4[1973 CRLL.. 1783 Shivaji Sahebrao Bobade & anr. v. State of Mah,
S{197TCRLL.J. 1941  |Piara Singh & ors. vs. State of Punjab
61979 CRLL.J. 917 Pl Singh & ors. vs. State of U.P,
7|1980 CRLL.J. 1382  |Gorakh Daji Ghadge v. State of Maharashtra
8| 1983 CRLL.J. 1096 Bharwada Bhogibhai Hirjibhai v. State of Gujarat
T p|1984 CRLLY. 4 State of Mah. v, Narsinghrao Gangaram Pimple
10| 1989 CRIL.J. 288 State of U.P. v, Krishna Gopal & anr.
/7491|1989 CRLL.J. 1479 Pramod Mahto & ors. vs, State of Bihar
Fe=d2((1991) 3 SCC 471 Sevaka Perumal & anr. v, State of Tamil Nadu
” 1311993 CRLL.J, 2605 Baby Kandaya Nathil v. State of Kerala
14{(1994) 4 SCC 29 State of U.P. v, Babul Nath,
15]¢1994) 5 SCC 728 Narayanamma (Kum.) v, State of Kernataka & anr.
16{1995 Supp (1) SCC 80  |Suresh Chandra Bahri v, State of Bihar
17{(1996) 2 SCC 704 O. Bharathan v. K.Sudhakaran & anr.

\_«-




98 SC634-04

Name of citation Names of the parties
181996 CRLL.). 244 Ram Kumar vs. State of Haryana
1911997(2) CRIMES 228 | State of Maharashtra v, Joseph Minge! Koli & ors.
20((1997)9 SCC 138 Balaram Prasad Agrawal v, State of Bihar & ors.
21((1997) 5 SCC 341 Datts Ramrao Sakhare v & ors. v. Sute of Mah.
22{(1997) 7 8CC 677 Madan Lal vs. State of J. & K.
231997 CRLL). 774 State of Andhra Pradesh v. Gangula Sathya Murthi
24(1998 (1) Guj. LR.734 | Suate of Gujarm v. Vikramji Ajuji Thakor
25|1999 CRLL.J. 4561 Rammi @ Rameshwar vs. State of Madhya Pradesh
262002 CRLLJ, 3939 Hardip vs. State of Haryana
27 |AIR 2003 SC 539 Ynis @ Kariya vs. State of Madhya Pradesh
2812003 CRLLJ. 3892 State of Punjab v. Kamail Singh
29((2004) 8 CCC 153 State of Himachal Pradesh v. Shree Kant Shekani
3012004 CRLLL 646 Bhargavan & ors. vs. State of Kerala
31|2004 CRLL.. 1399 Aman Kumar & anr. vs. State of Haryana
32{2004 CRLL.J. 3118 State of U.P. vs. Devendra Singh

33

2004(1) Gujarat 1.R.761

Bhupinder Sharma v. State of Haryana

2004 CRLLJ. 4326

Jay Shree Yadav vs. State of Uttar Pradesh

35

2006 CRLL.J. 2913

Om Prakash v. State of Uttar Pradesh

36

(2007) 2 SCC (Cri) 472

State of Mah. Siraj Ahmed Nisar Ahmed & ors,

37

(2007) 2 SCC (Cri) 610

Venkat Gowda & ars. v, State of Kemataka

38

(2007) 2 SCC (Cn) 626

Ramji Rai & ors. vs. State of Bihar

39

(2007) 2 8CC (Cn) 637

Suman Scod @ Kamaljit Kaur v. State of Rajasthan

51

Ld. SPP Mr.Shah,

for the CBI, submitted that

on application of the standards laid down for the

appreciation of ewvidence through the Jjudicial

precedents to the evidence in the present case,

particularly of the rustic

rape victim - the

prosecutrix - and the child witness - PW B-Saddam -

coming from similar background, it would not be

difficult for the Court to reach to the conclusion

\_H
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that the accused are guilty persons on all counts.

L

52 Ld. Advocate Mr.Ponda, for the Accd.No.l,
submitted that before recording finding on the
nature of the FIR Ex.56, it is essential
to give thought to the issue of alleged
falsification of the inguest panchnama Ex.123 and
scene of offence panchnama Ex.124. He pointed out
from the evidence that PW 13-Harijan was not
concerned with the inguest panchnama Ex.123 or the
scene of offence panchnama Ex.124; and PW 15-
Ramsingh Baria and PW 73-Somabhai Chauhan, panchas
to the inquest panchnama Ex.123, spoke about the
presence of lady panch Ramtiben as well as of one
Muslim person; and therefore, he argued, the facts
disclosed by PW 15-Ramsingh Baria and PW 73—
Somabhai Chauhan are required to be believed. He
further submitted that PW 22-Chandubhai Patel also
spoke about presence of the dead bodies at the
place of inquest ; and the facts recorded in the
inquest panchnama Ex.123 were supported by PW 34-
h itsingh Laxmansingh Khant and PW 35-Ranjeetsingh
pthurbhai Patel. He' further pointed out from the
vidence of PW 55-Mrs.Kampaben Chauhan and PW 70-
Rupesh Wankhede that inquiry about Ramtiben wife of
_ Dheersingh, as mentioned in the inguest panchnama

" Ex.123, was not made by the CBI, and therefore the

___‘___-_‘_‘_‘___.‘,.f'
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. o g .
finding that Hamt%ben was a fictitious person was
of no consequence,

L]

53 As regards the presence of one Abdul Sattar

at the time of inguest panchnama Ex.123, Ld,

Advocate Mr.Ponda submitted that the fact of
identification of the corpses by Abdul Sattar was
not disputed by the prosecution ancd at the same
time the names of thes prosecutrix, PW 7-Madina, PW
19-Phiroz, figured In the list of refugees (Ex.440
colly) for the first time on 6.3.02 thereby ruling
out the fact that the prosecutrix and others were
at Godhra PRelief Camp on 5.3.02. These facts,
according to Ld. Advocate Mr. Ponda, for the A/l-
Jaswantbhai Nai, show the presence of Abdul Sattar
at the time of inquest panchnama Ex.12Z3 recorded on
5.3.02. In his wview, the photographs of the dead

bodies sucgest that the peolice npever wanted to

suppress the identity of the corpses and there was
no need for them to exclude from the inguest
. chnama the dead body of Saleha, which preobably
1d have been washed ;uay from the place of
ence, In this view of the matter, he submitted
that the Charge No.27 of framing the inguest

&

panchnama or the record with intent to save the

. culprits must fail,
\ P
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54 Ld. hﬂvoc:te Mr. Ponda further submitted
that appreciatinq of Yadis for helding medical
examination of the prosecutrix as well as the
inguest panchaama showed the innocence of the
accused police officials in the crime, particularly
as regards the charges of willful disobedience of

the directions of law for saving the culprits.

55 As regards the charges of murders of Yusuf,
Mumtaz Musa, Madina Ghanchi, Majid Patel, Mumta:z
Ghanchi, a new born child of Shamim, he submitted
that the absence of their bodies coupled with the
conflicting versions of the witnesses, particularly
the prosecutrix's silence of having seen their dead
bodies, rule out the possibility of they being
killed. As regards the charges of gang rape of
Amina Patel, Halima Ghanchi, Sugra @ Akka Yusuf
Musal Patel and Shamim Musa Patel, he submitted

s

that there was nothing specific in the testimonies

the prosecutrix and PW B-Saddam except the

of the accused had committed rape. He
urther submitted that there was no medical or
scientific evidence to establish fact of such gang

rape or link between the accused and the clothes of

\w

* the victims.
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56 Ld. Advocate Mr. Ponda further submitted
that the FIR Ex.56 made a reference to 'Kotar' and
such other facts which could not have imagined by
the person recording 4t 4i.e. the A/17-Somabhal
Gori. On the other hand, he argued, the prosecutrix
did not say that (i) scene of offence described in
the FIR Ex.56 was incorrect; (14) PW B-Saddam was
in the group of persons at the material time; (iii)
Shamim gave birth to a female child; and (iv) they

visited Khundra.

L3

37 ld. Advocate Mr. Ponda, for the accused
No.l-Jaswvantbhai Wai, further invited the attention
of the Court te the defence witnesses, namely, DW
1-Budhsingh Mathurbhai Patel, oW 5-Jaisingn
Hirabhai Patel, and DW 6-Chandubhai Tariad, in
order to build up an argument that the FIR Ex.56

was properly recorded as per the narration of the

prosecutrix and a copy thereof bearing thumb
impression of the prosecutrix was duly sent to the
gistrate as per the provision of law. He further
ubmitted that it was not the case of the
presecution that the FIR Ex.56 was not recorded at
the time mentioned in it and was recorded sometime
after recording of the complaint at C.R.No.0/2002

+ Ex.4B58, He explained with the aid of the evidence
el

—----.-.___‘_l___‘.-ll"'I
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of DW 5-Jaisinghbhai Patel that two pages in the
FIR Book occupying ktha 'entry EX.485B were left
blank on instructions of the A/15-Bhikachand Patel
and the FIR EX.56C in the handwriting of the A/17-

Somabhai Gori was recorded.

58 According to Ld. Advocate Mr. Ponda, PW 7-
Madina and PW 19-Phiro: are got up witnesses who
had introduced the theory of administraticon of
mortal threats to the prosecutrix. HNowhere, he
argued, the prosecutrix had made a complaint about
administration of such mortal threats teo her and
recording of a false complaint vide FIR Ex.56 prior
te she giving statement before the CBI. He,
therefore, urged the Court toc reject the theory of
the prosecution that the FIR Ex.56 is a tailored
document. Ld. Advocate Mr. Ponda further pointed
out that PW 19-Phiroz was not in position to give

the npumber of injuries on the person of the

WEOR
. ”-f,":prﬂsacutrix and he made improvements regarding

:1 juries on the person of the prosecutrix as well
her hair. In his wview, the story of having
’Buttered injuries on the i':ead and hand as recorded
in the FIR Ex.56 on the narration of the

prosecutrix was corroborated both by PW 1%9-Phiroz

Ghanchi and PW 9-Dr. Mahato. According to him,

\L
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registration of the ¢rime at C.R.No.00/20C2
(Ex.4858) in the present case was merely &

procedural lapse incapable of any adverse

interpretation as contended by the prosecution.

59 Ld. Advocate Mr. Ponda, for the the A/1-
Jaswant Nai, pleaded that the evidence of the
prosecutrix ought to be treated as that eof an
ordinary witness, and the clalm of the prosecutrix
that she was not knowing Hindi or‘ any language
other than Gujarati deserves to be rejected, in
view of the evidence of PW 8-Saddam, PW 23-Govind-
bhai Patel and PW 7]1-Dhanashree Karmarkar and from
the contents of the affidavit Ex.62. He further
argued that the prosecutrix was feigning ignorance
about the knowledge of Hindi In order to escape
from the fact of non-disclosure about the crime of

LY
rape to PW S-Dr.Mahato. According to him, the

prosecutrix was changing her stories and her

r
E\UH ":’fi-““‘ gvidence is replete with incensistencies,
o ;:,

-’ﬁ:ntprwemunta, contradictions as well as discrepan-

)E‘i s going to the root of the matter. Equal blame
1:}:} s attributed by Ld. Adv. Mr.Ponda toc the
S Aestimonies of the other witnesses examined by the

+,| prosecution to corrcgborate the prosecutrix. He

* therefore yrged the Court to disbellieve Lhelr
R L_,.-F""

-

- - =
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testimonies.

60 Ld, Advocate Mr.Ponda further argued that PW
20-Nanjibhai Nayak had invented the story of
meeting the prosecutrix and her family members on
the way to Kudra and giving of clothes te the
prosecutrix and other family members accompanying
her. He submitted that PW 20-Nayak was falsely
deposing in the Court, at the instance of his master
Mr.Suleman. He further pointed out that the alleged
clothes and and photographs of the deceased persons

were not shown to PW 20-Nayak.

61 Rccording to Ld. Advocate Mr.Ponda, the
prosecution deliberately caused change of the place
of offence upon discovery of the fact that the
place of offence i.e. Sarkotar was not accessible
to the wvehicle. In his wview, PW 56-Lt.Col. Abhijit
Rudra had given a dishonest opinion regarding the
., place of offence. He further argued that the

i
% , injuries detected on the person of the prosecutrix
e

iﬂk the course of her medical examination at Godhra
B

Dw /o

il Hospital did not match with the version of

e prosecutrix about the crime. He further argued
that the prosecutrix had not disclosed the facts

‘about the alleged crime before the persons she came

\w
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across, namely, PW 9-Dr.Mahota, PW ll1-Sumliben, DW
2-Vanraj, DW 7-Ushaben; and the concocted version
of the crime first came from her mouth after she
had been under the influence of Maulana Umsriji at
Godhra Relief Camp. He pocinted out from the
evidence of PW 17-Dr.Katti, PW 19-Phiroz and PW 23-
Govindbhal Patel that the prosecutrix did make use
of the word 'Balatkaar' and as such the version of
FW 9-Dr.Mahate that the prosecutrix did state

something in Gujarati and he could not follow ir,

is a false version.

62 According te Ld. Advocate Mr.Ponda, Gthere

was no story of rape on her figuring in the

disclosures made by the prosecutrix till 5.3.02;

and this fact find corroboration in the evidence of

DW 3-Dr.Gitaben Pisagar, inasmuch DW 3-Dzr.Gitaben

Pisagar ruled out the theory of gang-rape on a

—— pregnant lady Jlike the prosecutrix by three
NG ‘ pPersons, particularlyk, when the prosecutrix showed

ne injuries on her private part and had given birth
tc a living child after the incident. He further

argued that the prosecutrix had not attributed any

specific act toc the A/S5-Radheshyam Shah to the
_H:\ A/12-Ramesh Chandana in the crime and had chosen to

* make a general statement about the alleged crime
~——

-
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before the Executive Magistrate on 6.3.02.
According te him, PW l8-Jayanti Ravi did not hear
the facts from the mouth of the prosecutrix; and
her evidence showed that two other ladies were

dictating the facts.

83 Ld. Advocate Mr. Ponda further submitted
that the facts surrounding the Fax message Ex.57
suggest that the accused could not have framed irt,
and the prosecutrix had owrned the Fax message Ex.57
vide statements appearing in the affidavit dated
21.7.03 (Ex.61) tendered before the Hon'ble Supreme
Court of India. He pointed out from the Fax message
ex.57 that the prosecutrix had named different
persons as rapists and had not attributed killing

of Saleha to the A/4-Shailesh Bhatt.

64 Ld. Advocate Mr.Ponda frther submitted that

the evidence of D[W 8-Dr.Amarjit Singh shows that

) the prosecutrix has changed her version

fx:%'wiig rticularly regarding the names of the offenders

i ;‘ such change indicated the fact of she being
/

tored te give a concocted version before the
Court. According to him, such shifting stances were
were evident through the statements made before the

- Gujarat Police and Fax message Ex,57. He further
s,

—_— o
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argued that the presence of Farha Nagvi and other
sp-called social activists around the prosecutrix
at the material time was an indicator of the fact

LY

that the prosecutrix was a tutored witness.

65 According to Ld. Advocate Mr. Ponda, the
witnesses examined by the prosecution on the point
of consplracy were the Kith and kin of the
prosecutrix residing at Rahimabad Colony, and all
of them in fact had cooked up the story of
conspiracy and falsely named the accused Nos.l to
12 as the persons amongst the rioters at wvillage
Randhikpur at one or the other time. He further
argued that there was no evidence of the fact that
the FIRs were lodged against the said accused feor
their alleged participation in the riots or of any
injury to any one of them as a result of such
alleged participation in the riots., He therefore

urged the Court to dismiss the entire evidence as

incredible. According to Ld. Advocate Mr.Ponda, the

T

- ientific investigation done by the DFSsL,

dodara, and the CFSL, HNew Delhi is alsc of no
nsequence, inasmuch as no connecting 1link Iis
established between the accused and the alleged
crime. He pointed uu; the contradictory findings of

- the pathological laboratory of the hospital and

\‘u
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DFSL, Vadodara 1in respect of  existence of
spermatozoa swab and vaginal smear taken from the
prosecutrix. He further pointed out that the
unexplained alterations in respect of such findings
in the report of DFSL, Vadodara provided basis for
doubting such findings.

66 Ld. Advocate Mr.Jain and Mr.Gopal Singh
Solanki, for the A/2-Govindbhai Nai and A/é4-
Shailesh Bhatt to A/20-Dr.Sangeeta Frasad, joined
Ld. Advocate Mr. Ponda, for the A/l-Jaswantbhai
Nai, in assailing the prosecution case. According
to them, the entire case was concocted by the
elements influencing the prosecutrix, namely,
Mukhtiyarbhai Maulavi Umerji, Ferha Nagvi, Latifa,
Sharifa and Umaben. They further submitted that the
accused - police officials and the medical officers
- were falsely roped in the present case on the

charges of criminal conspiracy and destruction of

evidence in order to cover the falsehood of the
+
T;PrnsEcutrix. They pointed out that the alleged
ol

roffence had taken place in ravine and not on the

AN g; chcha road as alleged by the prosecutrix; and the
r.a'l. 'LJ.‘;
‘»'E*i‘:ﬁ}v A/l4-Idris Salyed was not at Randhikpur around 1

. prosecution. According to them, the prosecutrix had

.\v

ﬂ' p.m. on 28.2.02 as sought to be made out by the
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‘doubt.
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not disclesed the alleged crime promptly despite
she having several opportunities to do so; and the
time lag between the date of the call and the date
of recording statements provided time for
deliberation and concoction of the case. Finding of
the ineriminating articles on the slope of the hill
on 28.1.02, they argued, is a doubtful propesition.
According to them, the accused police officials
were busy 1in rescue operations involving large
population and some discrepancies in the record,
therefore, cannot be interpreted as the indicators
of criminal conspiracy. According to them, the CBI

had manufactured the documents in support of the

concocrted case.

67 To sum up, in unison the defence urged the
Court to disbelieve the prosecution evidence and

give to the accused the benefit of reasonable

The following Jjudgments were cited by the

ence in support of their submissions :-

AIR 1953 Supreme Court 415 (Mchinder Singh
s/o Inder Singh v. The State);

(2) AIR 1956 Supreme Court 460(Gurucharan Sigh

& anr. v, State of Punjab);

‘\p
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(4)

(3)

(6)

(7)

(8)

(2)

(10}
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AIR 1973 Supreme Court 2773 (Kali Ram vs.
State of H.P.);

1974 CRI.L.J. 335 (Ram Pukar Thakur & ors.

vs, The State of Bihar);

AIR 1975 Supreme Court 1925 (Kodali Puran-

chandra Rao & anr. vs. The Public Prosecutor

Andhra Pradesh);

AIR 1875 Supreme Court 1962(Balaka Singh vs.

State of Punijab);

AIR 1976 Supreme Court 975 (Bhagirath vs.

State of M.P.);

1976 CRI.L.J. 496 (Supreme Court) (Badri vs.

State of Rajasthan);

1976 CRI.L.J. 1985 (Supreme Court) (State of

Orissa vs. Mr. Brahmananda Nanda);

1979 CRI.L.J. 51 (Supreme Court) (Ganesh

Bhavan Patel & anr, v.S5tate of Maharashtra);

1982(3) Bombay Cases Reporter 187 (Hiraman

Dhondu Bawane v. State of Maharashtra);

1982 CRI.L.J. 1087 (Baldev Singh & ors. vs.
The State);

1985 CRI,L.J. 580 (Orissa High Court)

(Benguli & ors. v. Stae of Orissa);

AIR 1989 Supreme Court 1762 (Shivaji Dhanu

Patil v. State of Maharashtra);

1992 CRI.L.J. 3397 (Dulichand v. State of

A —
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(17)

(18)

(19)

(20)
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Rajasthan);
1993 DGLS 44 = 1994 AIR(SC) 1072 (Gurdial
Singh v. State uft
Punijab);
1995-SCC~Supp3-656 = 1995-JT-6-222 (Namwar
Dubey vs. State of Uttar Pradesh);
1996 CRI.L.J. 3147 (Ashraf Hussain Shah v.
State of Maharashtra);
1996 CRI.L.J. 3842 (Supreme Court) (Alil
Mollah & anr. v. State of W.B.);
(2000) 8 SCC 606 (Centre For Public Interest
Litigation and another vs. Union of India
and others);
AIR 2001 Supreme Court 3049 (Dilip & anr. wv.
State of M.P,.);
ATR 2002 Supreme Court 476 (Surjan & others
vs. State of M.P.);
2004 CRI.L.J. 4756 (Navnath Namdev Mhaske &
anr. v. State of Maharashtra);
2005 CRI.L.J. 1416 (M.P.Lohia etc. v. State

of W.B. and another);

2005 CRI.L.J. 2634 (Vishwas Pandurang Dhivar
v. State of Maharashtra); and
VIII (2007) §upr=me Laws Today 206 (Radhu v.

State of M.P.).
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69 The substance of arguments made by the rival

parties was recorded in form of memo Ex.526.

70 The prosecution added to this memo with a

separate memorandum of arguments vide Ex.526A.

n Written points of arguments and its
exhaustive manifestation were tendered by the

defence in form of memo Ex.526B.

72 The points for determination :-

(1) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, Z2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah 8 Lala Vakil, 6&-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,
13-Narpatsingh Ranchodbhai, 14-Idris Abdul Saiyed,

%17-Somabhai Gori, 18-B.S.Bhagora and 19-Dr.Arun-
H': r Prasad, 20-Dr. Sangeeta Prasad, along with
/)1} deceased accused No.3-Naresh Modhiya, and other
=-@ nown persons, between 28th February 2002 and 5th
March 2002 at or in the vicinity of the village

P Randhikpur, Tal. Limkheda, Dist. Dahod, Gujarat, }

+ agreed to do or caused to be done offences of

- -ﬂ—‘_h‘~““‘-w‘ e




T~

114 SCaM-M

rioting, murder, rape, destruction of evidence,

more particularly, the offences punishable under

Sections 143, 147, 148, 302, 376, 201, 217, 218 of

I1.2.C,, 1860 7

(2) Whether the prosecution proves that the
accused Nos.l-Jaswantbhal Nai, 2-Govindbhai Mai, 4-
Shailesh Bhatt, S5-Radheshyam Shah € Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Resharbhai
Vohania, B-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai BSeni, ll-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Haresh
Modhiya, and other unknown persons, on 3rd March
2002 at about 1100 hours at or near village
Chhaparwad, on the Kachcha HRecad leading teo
Pannivel, Tal, Limkheda, Dist. Dahod, Gujarat
State, were the members of an unlawful assembly,
the common object “of which was to commit the

aforesaid offences of rioting, murder and rape 7

(3) Whether the prosecution proves that the
@ccused Nos,l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
ailesh Bhatt, 5~-Radheshyam Shah @ Lala Vakil, 6-
ipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Modhiya, 9-Bakabhai WVohania, 10-
Rajubhai Soni, 1l1-Mitesh Bhatt, l12-Ramesh Chandana,
along with the deceased accused No.3-Naresh

Modhiya, and other unknown persons on the aforesaid

hhhhhﬁ_ﬁ_ﬂﬁﬁhh‘“‘“nu__JLJ

L
L
'l
)2



’ s SC634.04

date, time and place (as mentioned in Point No.2
above) were the members of an unlawful assembly,
and in prosecution of the common object of such
assembly as aforesaid committed an offence of
rioting ?

(4) Whether the tprn:uzutinn proves that the
accused Nos.l-Jaswantbhai Nal, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah # Lala Vakil, &-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhal
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, ll1-Mitesh Bhatt, l12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown @persons, on the
aforesaid date, time and place (as mentioned in
Point No.2 above), were the members of an unlawful
assembly, and did, in prosecution of the common
object of such assembly as aforesaid, commit the
offence of rioting, and at that time they were

with deadly weapons, viz. swords, sickles and

Whether the prosecution proves that the

used Nos.l-Jaswantbhal Nal, 2-Govindbhai Nai, 4-

ailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-

Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai

. Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-

Rajubhai Sanii_._,=1:1—lfli;esh Bhatt, 12-Ramesh Chandana,
———
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along with the deceased accused No.3i-Naresh
Modhiya, and other wunknown persons, on the
aforesaid date, time and place (as mentioned in
Foint No.2 above), in furtherance of their common
intention, did commit murder by intentionally or
knowingly causing the death of Ms., Saleha, aged
about 31-1/2 vyears, daughter of the complainant
prosecutrix, to wit, the A.No.4-Shailesh Bhatt
forcibly snatched Salekha from the complainant
prosecutrix and dashed her on the rocky ground and
smashed her body, and as a result of this act

Saleha died at the spot ?

Alternatively :

Khether Lhe prosecuticon proves that tha
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, &-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Modhiya, 9%9-Bakabhai Vochania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, l2-Ramesh Chandans,

ON ;“o:‘;:(:? along with the deceased accused No.3-Naresh
i “?“ hiya, and other unknown @persons, on the
oresaid date, time and place (as mentioned in
int MNo.2), were the members of an unlawful
assembly when Accd.No.4-Shailesh Bhatt, a member

of the said assembly, caused murder of Ms.

Saleha, aged about 3-1/2 yrs., the daughter of

.\\u
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complainant prosecutrix, as aforesaid, which
offence they all knew to be likely to be committed
in prosecution of the common object of the said
assembly?

(6) Whether the prosecution proves that the

accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Mai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, l11-Mitesh Bhatt, 12-Ramesh Chandana,
along with the Eeeaaéed accused No,3-Naresh
Modhiya, and other unknown persons, on the
aforesaid date, time and place (as mentioned in
Point No.2), in Eurtherance of their common
intention, did commit murder by intentionally or
knowingly causing the death of Mra. Halima Abdul
Issa Ghanchi, aged about 45 yrs., to wit, said
Mrs.Halima was assaulted with deadly weapons by the
above named accused and other unknown persons
causing multiple fractures and bleeding 1injuries

leading to her death at the spot?

the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, '4-
Shailesh Bhatt, S-Radheshyam Shah € Lala Vakil, 6&-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai

_\w
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Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, l1l1-Mitesh -Bhatt, l12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),

were the members of an unlawful assembly when one
of members of the said assembly, caused  murder
of Mrs. Halima Abdul Issa Ghanchi, aged about 45
yrs., by assaulting her with a deadly weapon, which
offence all the abovenamed accused knew to be
likely to be committed in prosecution of the common

object of the said assembly?

(7) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai HNai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, S5-Radheshyam Shah € Lala vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Medhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,
_’alung with the deceased accused No.3-Naresh
hiya, and other unknown persons,on the aforesaid
e, time and place (as mentioned in Point No.2),
furtherance of ( their common intention, did
commit murder by intentionally or knowingly causing
the death of Irfan Abdul Issa Ghanchi, aged about
11 yrs., to wit, said Irfan was assaulted with

deadly weapons by above abovenamed accused and

__ﬁ__-_q-_-‘““‘“-__ﬁ___ —



19 Sc634.04
other unknown persons causing bleeding injuries
leading to his death at the spot?

Alternatively :

Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala WVakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Medhiva, 9-Bakabhai Vohania, 10-
Rajubhai Seni, 1ll-Mitesh Bhatt, l2-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Peoint WNe.2),
were the members of an unlawful assembly when one
of members of the said assembly, caused murder
of Irfan Abdul lssa‘Ghanéhi, aged about llyrs., by
assaulting him with a deadly weapon, which offence
all the abovenamed accused knew to be likely to be
committed in prosecution of the common object of

the said assembly?

Whether the prosecution proves that the
ed Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
esh Bhatt, 5-Radheshvam Shah €@ Lala Vakil, 6-

i&? chandra Joshi @ Lala Doctor, T-Kesharbhai

ania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1l1-Mitesh Bhatt, 1l2-Ramesh Chandana,

"along with the deceased accused No.3-Naresh

e 2
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(9) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, &-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, ll-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),

in furtherance of their common intention, did
commit murder by intentionally or knowingly causing
the death of Ms. Munni Abdul Issa Ghanchi, aged
about 13 yrs., to wit, said Ms. Munni was assaulted
with deadly weapons by the abovenamed accused and
other wunknown persons causing bleeding head

injuries leading to her death at the spot?

Alternatively :

Whether the‘ prosecution proves that the

accused Nos,l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
¥Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
MBipinchandra Joshi @ Lala Doctor, T-Kesharbhai
hania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1ll-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
_ Modhiya, and other unknown persons,on the aforesald

date, time and place (as mentioned in Point Neo.2),

- ___-_""""'——-.____________-..--
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were the members of an unlawful assembly when one
of members of the said assembly, caused murder
of Ms. Munnni Abdul Issa Ghanchi, aged about 13
yrs., by assaulting her with a deadly weapon, which
offence all the abovenamed accused knew to be
likely to be committed in prosecution of the common
object of the said assembly?

(10} Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah € Lala Vvakil, &~
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1i-Mitesh Bhatt, 12Z2-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Medhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),
in furtherance of their common intention, did
commit murder by intentiocnally or knowingly causing
the death of Ms. Amina Jamal Patel, aged about 35
yrs., to wit, said Ms.Amina was assaulted with
eadly weapons by the abovenamed accused and other

nknown persons causing fracture of skull and

Whether the prosecution proves that the

accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-

——_—_-——_-qﬁ_"““-_____ -
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Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1l1-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaicd
date, time and place (as mentioned in Point No.2),
were the members of an unlawful assembly when one
of members of the said assembly, caused murder of
Ms. Amin Jamal Patel, aged about 35 yrs., by
assaulting her with a deadly weapon, which offence
all the abovenamed accused knew to be likely to be
committed in prosecution of the common object of
the said assembly? . .

(11) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6&-

Bipinchandra Joshi @ Lala Doctor, T-Kesharbhai

Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-

with the deceased accused No.3-Naresh
and other unknown persons,on the aforesaid
date, time and place (as mentioned in Peoint No.2),

in furtherance of their common intention, did
_ commit murder by intentionally or knowingly causing

" the death of Mrs. Sugra € Aka Yusuf Musa Patel,

\-‘
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aged about 40 yrs., to wit, said Mrs.Sugra @ Aka
was assaulred with deadly weapons by the
abovenamed accused and other unknown persons
causing fatal head injuries leading to her death
at the spot?

Alternatively : ’

Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nali, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6&-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, E—Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.Z),
were the members of an unlawful assembly when one
of members of the said assembly, caused murder
of Mrs., Sugra @ Aka Yusuf Musa Patel, aged about

40 yrs., by assaulting her with a deadly weapon,

which offence all the abovenamed accused knew to be
g:gikely to be committed in prosecution of the common

§Et
T spject of the said assembly?

(12) Whether the prosecution proves that the
accused Nos,l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
_ Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-

Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai

e SR



125 SC634.04
Vehania, B-Pradip Modhiya, 9-Bakabhai WVochania, 10-
Rajubhai Soni, l1-Mitesh Bhatt, l12-Ramesh Chandana,
along with the deceased  accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),
in furtherance of their common intention, did
commit murder by intentionally or knowingly causing
the death of Ms. Shamin Musa Patel, aged about 20
yrs., to wit, =said Ms.Shamin was assaulted with
deadly weapons by the abovenamed accused and other
unknown persons causing fatal head injuries leading

to her death at the spot
Alternatively :

Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, &-—
Bipinchandra Joshi ‘E Lala Doctor, 7T-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-

o.*?\'-‘..‘ Rajubhai Soni, 1l1-Mitesh Bhatt, l12-Ramesh Chandana,

Uhajalong  with the deceased accused No.3-Naresh
iya, and other unknown persons,on the aforesaid
te, time and place (as mentioned in Point No.2},
e the members of an unlawful assembly when one
of members of the said assembly, caused murder
. of Ms. Shamin Musa Patel, aged about 20 yrs., by
assaulting her with a2 deadly weapon, which offence

‘\v
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all the abovenamed accused knew to be likely to be
committed in prosecution of the common object of
the said assembly?

(13) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, Z-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah & Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1l1-Mitesh Bhatt, l12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),
in furtherance of their common intention, did
commit murder by intentionally or knowingly causing
the death of Mr. Yusuf Musa Patel, aged about 50
yrs., to wit, said Mr.Yusuf Musa Patel was
assaulted with deadly weapons by the sbovenamed
accused and other unknown persons causing fatal

bleeding injuries leading to his death at the spot?

Whether the prosecution proves that the

hailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-

Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
. Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
° Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,

\-—-—
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S

along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2},
were the members of an unlawful assembly when one
of members of the said assembly, caused murder
of Mr. Yusuf Musa Patel, aged about 50 yrs., by
assaulting him with a deadly weapon, which offence
all the abovenamed accused knew to be likely to be
committed in prosecution of the common object of
the said assembly?

(14) Whather the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah € Lala Vakil, &-
Bipinchandra Joshi @ Lala Doectoer, 7-Kesharbhal
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No,3i-Naresh
Modhiya, and other unknown persons,on the aforesaid

date, time and place (as mentioned in Point Ne.2),

furtherance of thelr common intention, did

e death of Ms. Mumtaz Musa Patel, aged about 20
Yrs., to wit, said Ms.Mumtaz was assaulted with

deadly weapons by the abovenamed accused and other

L
unknown perscons causing fatal injuries leading teo

" her death at the spot?
\H—-
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Alternatively :

Whether the prosecution proves that the
accused Hns.l-Jaswan;bhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6&-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhat
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, l12-Ramesh Chandana,
aloeng with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),
were the members of an unlawful assembly when one

| of members of the said assembly, caused murder
of Ms. Mumtaz Musa Patel, aged about 20 yrs., by
assaulting her with a deadly weapon, which offence
all the abovenamed accused knew to be likely to be
committed in prosecution of the common object of

the said assembly?

(15) Whether the prosecution proves that the
— accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
-~
- qﬂ%\ Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6~
Py v

AN
miBipinchandra Joshi @ Lala Deoctor, 7-Kesharbhai
-

p3Yohania, B8-Pradip Modhiya, 9-Bakabhal Vehania, 10-
o ' -

szaajubhai Soni, 11-Mitesh Bhatt, l2-Ramesh Chandana,

L.

% B/ along with the deceased accused No.3-Naresh
—ﬂ_ Modhiya, and other unknown persons,on the aforesaid

date, time and place (as mentioned in Point No.2),

\u—-
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in furtherance of their common intention, did
commit murder by intentionally or knowingly causing
the death of Ms. Madina Abdul Issa Ghanchi, aged
about 1B yrs., t@ wit, said Mrs.Madina was
assavlted with deadly weapons by the above named
accused and other unknown persons causing fatal
injuries leading to her death at the spot?
Alternatively :

Whether the prosecutlion proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhal Nai, 4-
Shailesh Bhatt, S5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1l1-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons, on the
aforesaid date, time and place (as mentioned in
Point No.2j, were the members of an unlawful
assembly when one of members of the said assembly,

Q8 _—_ %3  caused murder of Ms. Madina Abdul Issa Ghanchi,

ed about 18 yrs., by assaulting her with a deadly

L
.

apon, which offence all the abovenamed accused

+ wif =%

ew to be likely to be committed in prosecution of

*}.

the common cbject of the said assembly?

L9

18) Whether the prosecution proves that the

accused Nos.l-Jaswantbhal Nail, 2-Govindbhai Nail, 4-

\‘L—f
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Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ LAala Doctor, T7-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1l-Mitesh Bhatt, l12-Ramesh Chandana,
along with the deceased accused No,3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),
in furtherance o¢f their common intention, did
commit murder by intentionally or knowingly causing
the death of Mr. Majid Patel, aged about 5% yrs.,
to wit, said Mr. Majid Patel was assaulted with
deadly weapons by the abovenamed accused and other
unknown persons causing fatal injuries leading to

his death at the spot?

Alternatively :

Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-

Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6&-

Bipinchandra Joshi € Lala Doctor, 7-Kesharbhai
PAYohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
jubhai Soni, 11-Mitesh Bhatt, l2-Ramesh Chandana,
ong with the deceased accused |No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid

. date, time and place (as mentioned in Point No.2},
- were the members of an unlawful assembly when one

of members of the said assembly, caused murder

-\*—\_‘__L
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of Mr. Majid Patel, aged about 55 yrs., by
assaulting him with a deadly weapon, which offence
all the abovenamed accused knew to be likely to be
committed in prdéecutian of the common obiject of
the said assembly?

(17 Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, S-Radheshyam Shah @ Lala Vakil, &-
Bipinchandra Joshi @& Lala Doctor, 7-Kesharbhai
Vohania, 8-Pradip Modhiya, B*ﬁakahhai Vohania, 10~
Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused |No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2),
in furtherance of their common Iintention, did
commit murder by intentionally or knowingly causing
the death of Ms. Mumtaz Abdul Issa Ghanchi, aged
about 20 yrs., to wit, said Ms.Mumtaz was assaulted
with deadly weapons by the above named accused and

L.
. other unknown persons causing fatal injuries

-

ading to her death at the spot?

Whether the prosecution proves that the

accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
. Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-

Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai

T [ —
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Vohania, B-Pradip Modhiya, 9-Bakabhai WVohania, 10-
Rajubhai Soni, 1ll-Mitesh Bhatt, l12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point WNo.2),
were the members of an unlawful assembly when one
of members of the said assembly, caused murder
of Mrs. Mumtaz Abdul Issa Ghanchi, aged about 20
yrs., by assaulting her ﬁith a deadly weapon, which
offence all the abovenamed accused knew toc be
likely to be committed in prosecution of the common

object of the said assembly?

(18) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, Z2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 1l1-Mitesh Bhatt, 12-Ramesh Chandana,

along with the deceased accused No.3-Naresh

oy A -@_ﬁudhiya. and other unknown persons,on the aforesaid
L 1

N _- o rr

-'".' ﬁ:% A ':H%te, time and place (as mentiocned in Point No.2),
- Y =Y

l..*-.i é{fﬁ. : ;-?9 furtherance of their common 4intention, did
3 5 - e

{/""‘F ‘ommit murder by intentionally or knowingly causing
. r

the death of an unnamed child of Ms.Shamim, aged
about 2 days, to wit, said unnamed child of

Ms.Shamim was assaulted with deadly weapons by the

e

__"‘—---.._______‘-I..u--'
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abovenamed accused and other unknown persons
causing fatal injuries leading to its death at the
spot?

Alternatively :

Whether the prosecution proves that the
accused Hua.l—JaswantbhaiFHai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, E-RJAhnshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
‘Vohania, B-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, l2-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons,on the aforesaid
date, time and place (as mentioned in Point No.2Z),
were the members of an unlawful assembly when ons
of members of the said assembly, caused murder
of an unnamed child of Ms.Shamim, aged about 2
days, by assaulting it with a deadly weapon, which

offence all the abovenamed accused knew to be

likely to be committed in preosecution of the common

/*E oR G_z;. 2 object of the said assembly?

(1%8) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai MNai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, &-
Bipinchandra Joshi §@ ©LlLala Doctor, 7T-Kesharbhai

’ Vohania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, 12-Ramesh Chandana,

\‘*-\h
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along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons, on 3rd March
2002 at about 1100 hours at village Chhapparwad, on
the slope of the hill abutting Kachcha Road leading
to village Pannivel, Tal. Limkheda, Dist. Dahod,
Gujarat State, cqommitted gang-rape on the
complainant, the prosecutrix, aged about 20 years,
knowing her to be pregnant, to wit, the
complainant, the prosecutrix, was dragged from the
place near Kachcha Road leading tp village Pannivel
to the slope of the hill nearby by the Accd.No.l-
Jaswantbhai Wai, the Aced.No.2-Govindbhai WNai, the
deceased Accd.No.3-Naresh Modhiya, in a group of
persons comprising of the abovenamed accused and
other unknewn persons, acting in furtherance of
their commen intention and raped her knowing her to
be pregnant?

(20) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi & Lala Doctor, 7-Kesharbhai
Vohania, 8-Pradip Modhiya, 9-Bakabhai WVohania, 10-
Rajubhai Soni, l1-Mitesh Bhatt, 1l2-Ramesh Chandana,
along with the deceased accused No.3-Naresh

Modhiya, and other unknown persons, on 3rd March

. 2002 at about 1100 hours at village Chhapparwad, cn
the slope of the hill abutting Kachcha Road leading

‘h-—-ﬁ___-—*“““hnh_h o
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to wvillage Pannivel, Tal. Limkheda, Dist. Dahed,
Gujarat State, committed gang-rape on deceased

Halima Abdul Issa Ghanchi, aged about 45 years?

{21) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nal, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala vakil, &-
Bipinchandra Joshi € Lala Doctor, 7-Kesharbhati
Vohania, 8-Fradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, 11-Mitesh Bhatt, l2-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons, on 3rd March
2002 at about 1100 hours at village Chhapparwad. on
the slope of the hill abutting Rachcha Road leading
te wvillage Pannivel, Tal. Limkheda, Dist. Dahod,
Gujarat State, committed gang-rape on deceased

Amina Jamal Patel, aged about 35 years?

(22) Whether the prosecution proves that the

accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
ailesh Bhatt, 5-Radheshyam Shah € Lala Vakil, 6~
gg inchandra Joshi @& Lala Doctor, 7-Kesharbhai
hania, 8-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, li-Mitesh Bhatt, 12-Ramesh Chandana,
.| along with the deceased accused No.3-Naresh

" Modhiya, and other unknown persons, on 3rd March

2002 at about 1100 hours at village Chhapparwad, on

\u——
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the slope of the hill abutting Kachcha Road leading
to village Pannivel, Tal. Limkheda, Dist. Dahod,
Gujarat State, committed gang-rape on deceased
Sugra @ Aka Yusuf Musa Patel, aged about 40 years?
(23) Whether the prosecution proves that the
accused Nos.l-Jaswantbhai Nai, 2-Govindbhai Nai, 4-
Shailesh Bhatt, 5-Radheshyam Shah @ Lala Vakil, 6-
Bipinchandra Joshi @ Lala Doctor, 7-Kesharbhai
Vohania, B-Pradip Modhiya, 9-Bakabhai Vohania, 10-
Rajubhai Soni, ll-Mitesh Bhatt, 12-Ramesh Chandana,
along with the deceased accused No.3-Naresh
Modhiya, and other unknown persons, on 3rd March
2002 at about 1100 hours at village Chhapparwad, on
the slope of the hill abutting Kachcha Road leading
to wvillage Pannivel, Tal. Limkheda, Dist. Dahod,
Gujarat State, committed gang-rape on deceased

Shamim Musa Patel, aged about 20 years?

(24) Whether the prosecution proves that

accused Nos.l3-Narpatsingh Ranchodbhai, 14-1Idris

ul Saiyed, 15-Bhikhabai Ramjibhai Patel, 16~
singh Mitlibhai Bhabhor, 17-Somabhai Koyabhai

asad, along with 20-Dr. Sangeeta Arunkumar Prasad
and other unknown persons, on 5.3.2002 in Kesharpur
. Jungle, Kesarpur - a place about a kilometer away

from the place of offence at wvillage Chhapparwad,
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Tal. Limkheda, Dist. DPahed, Gujarat State, knowing
or having reason tb believe that the offences
punishable with death and/or imprisonment for life,
viz. murder and rape has been committed, in
furtherance of their common intention, did cause
evidence of the said offences to disappear, to wit,
buried the dead bodies of the deceased Halima w/o
Abdul Issa Ghanchi, Irfan Abdul Issa Ghanchi, Aslam
Abdul Issa Ghanchi, Munni d/o Abdul Issa Ghanchi,
Amina d/o Jamal Patel, Sugra @ Aka w/o Yusuf Musa
Patal and Shamim d/oc Musa Patel in a pit with the
common salt, without seizing the clothes con the
said dead bodies and without collecting blood
samples or biological material from the said desad
bodies which might have been useful for detection
of crimes, with intention of screening the
abovenamed accused Nos.l to 12 and other unknown

persons from legal punishment?

(25) Whether the prosecution proves the accused

2 No.l7-Somabhai Koyabhai Gori on 4th March 2002
!
‘;u_ between 9.30 a.m. and 11 a.m. at Limkheda Police
%} tation, Tal. Limkheda, Dist. Dahod, Gujarat State,

Q’:_. being a public servant, Head Constable posted at

Limkheda Police Station, knowingly disobeyed the
_directions of the law as to the way in which he was

" to conduct himself as such public servant, to wit,
| I
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the Accd.No.l7-Sombhai Gori, refused to record the
F.I.R. as narrated by the complainant prosecutrix
intending thereby to save the abovenamed accused
Nos.l to 12 and other unknown persons from legal

punishment?

126) Whether the prosecution proves that the
accused Nos.l3-Narpatsingh Ranchedbhai, 14-Idris
Saiyed, 15-Bhikhabai Patel, 16-Ramsingh Bhabhor
and 18-R.S.Bhagora on d4th March 2002 in Kesarpur
Jungle, Kesarpur - % place about a kilometer away
from the place of offence at village Chhapparwad,
Tal. Limkheda, Dist. Dahod, Gujarat State, being
the puoublic servants, namely, the Accd.Ne.l3-
Narpatsingh Rancnodbhai, Accd.No.l4-Idris Abdul
Saiyed, Accd.No.15~-Bhikhabhaeli Patel, Accd.No.16
-Ramsingh Bhabhor and Accd.No.18-B,5.Bhagora, while
serving as (i) Head Constable, Incharge of
Randhikpur Out-Post, Limkheda Police Station, (11)
PS1, Phatepura Police Station temporarily attached

to Randhikpur Out-Post, Limkheda Police Station,
oY(iii) PSI, Limkheda Police Station, (iv) CPI,

dhikpur Out-Post, Limkheda Police Station, and
(v) Dy.S5.P. Incharge of Sub-Division, Limkheda,
respectively, in furtherance of their common
.intention knowingly disocbeyed the directions of

the law as to the way in which they were to conduct

\ “
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themselves as such public servants, to wit, on 4th
March 2002 you abovenamed accused Nos.13-
Narpatsingh Ranchogbhai, 14-Idris Saiyed, 15-
Bhikhabai Patel, 16- Ramsingh Bhabhor and 18-
R.S.Bhagora visited the spot where the dead bodies
of the deceased Halima Ghanchi, Irfan Ghanchi,
Aslam Ghanchi, Munni Ghanchi, Amina Jamal Patel,
Sugra @ Aka Patel, Shamim Musa Patel and Saleha,
daughter of the prosecutrix, were lying, and took
photographs of the dgad bodies without carrying out
inguest panchnamas as required u/s 174 of the Code
of Criminal Procedure and left the dead bodies at
the spot unguarded, intending thereby to save the
abovenamed accused Nos.l to 12 and cother unknown

persons from legal punishment?

(27) Whether the prosecution proves that the
accused Nos.l3-Narpatsingh Ranchodbhai, l4-Idris
Saiyed, 15-Bhikhabai Patel, 16-Ramsingh Bhabhor
and 1B8-R.S5.Bhagora on 4th March 2002 in Kesarpur
Jungle, Kesarpur — a place about a kilometer away
rom the place of offence at wvillage Chhapparwad,

al. Limkheda, Dist. Dahed, Gujarat State, being

3, fthe public servants (as described in Charge No.26

above), charged with preparation of a record i.e.
an inguest panchnama of the dead bodies of Halima

:Ghan:hi, Irfan Ghanchi,Aslam Ghanchi,Munni Ghanchi,

\u
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Amina Jamal Patel, Sugra @ Aka Patel, Shamim Musa
Patel and Saleha d/lo Bilkisbanu, in furtherance
of their common intention, framed the said record
in a manner which they knew to be incorrect, to
wit, falsely showed - (i) three panchas to the said
inguest panchnama including one fictitious lady
panch named Ramtiben, and (il1) presence of Mr.
Abdul Sattar Ghanchi, and did not show the presence
of dead body of Saleha, daughter of the
prosecutrix, and which the accused Nos.13 to 16 &
18 with intent to save or knowing it to be likely
that they would thereby save any person,
particularly, the accused Nos.l1 to 12 and other

unknown persons from legal punishment?

(28) Whether the Accd. No.l19-Dr.Arunkumar Prasad
and the Accd.No.20-Dr. Sangeeta Prasad, on 5th
March 2002 in Kesarpur Jungle, Kesarpur - a place
about a kilometer away from the place of offence at

village Chhapparwad, Tal. Limkheda, Dist. Dahod,

{' Gujarat State, being public servants, while working

Medical Officers, Primary Health Centre, Dudhia
Bandibar resp&ctively‘in Tal. Limkheda, Dist.

od, Gujarat State, in furtherance of their

of the law as to the way in which they had to

" conduct themselves, as such Medical Officers -

\u
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public servants, to wit, they perfunctorily
performed the post-mortem examinations on the dead
bodies of Halima Ghanchi, Irfan Ghanchi, Aslam
Ghanchi, m:mi‘ Ghanchi, Amina Patel, B5Sugra @ Aka
Patel and Shamim Patel, and failed to collect the
vaginal swabs from the bodies of Halima Ghanchi,
Amina Patel, Sugra ¥ Aka Patel and Shamim Patel,
and record the observations as prescribed,
intending thereby to save or knowing it to be
likely that they would thereby save the Accd.Nes.l
to 12 and other unknown persons from legal

punishment?

{29) Whether the Accd. No.l19-Dr.Arunkumar Prasad
i and the Accd.No.20-Dr. BSangeeta Prasad, on 5th
March 2002 in Kesarpur Jungle, Kesarpur - a place
about a kilometer away from the place of offence at
village Chhapparwad, Tal. Limkheda, Dist. Dahod,

Gujarat State, being public servants, while working

as Medical Officers, Primary Health Centre, Dudhia
and Bandibar respectively in Tal. Limkheda, Dist.
hod, Gujarat State, charged with preparation of
st-mortem examinations notes, in furtherance of
their common intention framed the post mortem notes
concerning purported post mortem examinations of
Halima Ghanchi, Irfan Ghanchi, Aslam Ghanchi, Munni
:Ghanchi, Amina Patel, Sugra @ Aka Patel and Shamim

S
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Patel, in & manner which they knew to be incorrect,
to wit, (i) made statement that Halima was
identified by Mr. Abdul Sattar Shaikh and other
bodies were of unknown persons, (ii) all bodies had
decomposed and putrefaction had started, (iii)
viscera was ruptured, despite that the dead bodies
were not dissected, and which they made with intent
to save or knowing it toc be likely that they would
thereby save any persons, particularly, the accd.
No.l to 12 and other unknown persons, from legal

punishment ?

(30) Whether the prosecution proves that the
Accd.No.17-Somabhai Gori, on 4th March 2002, while
working as Head Constable at Limkheda Police
Station, Tal. Limkheda, Dist. Dahod, Gujarat State,
being public servant, charged with preparation of
recording of FIR of the complainant Smt. Bilkisbanu
framed the said record in.a manner which he knew to
be incorrect, to wit, the FIR recorded carried
incorrect narration purportedly made by the
complainant, the prosecutrix, that a mob of 500
persons, not known to her, carrying sticks, gave
stick blows on her head and left leg, and the mob
was shouting in Gujarati “Tamara Muslim Manas Hoye

Hamara Hindu Manas Mari Nakhe” (you Muslim persons

killed Hindus) and when she told them that she was

T\—_
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pregnant she was left alone, and as the result of
the assault she felt unconscious, which the
Accd.No.l7-Somabhai Gori made with intent to save
or knowing it to be likely that he would thereby
save accused persons, particularly the accused

Nos.l to 12 and other unknown persons, from legal

punishment?

{31) What order 2

The findings are as under :!-
(1)Yes, as regards “the Accd.No.l, BAcecd.No.2, and
Accd.No.4 to Accd.No.1l2 and No as regards

the Accd.Nos.l3 to Accd.No.,20.

(2) Yes.
(3) Yes.
(4) Yes.
(5) Yes.
(6) Yes.
(7) Yes.
(8) Yes.
(2) Yes.
(10) Yes.
(11) Yes.
(12) Yes.
(13) Yes.
(14) Yes.
(15) Yes. </

—
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(16) Yes.

(17) Yes. )
(18) Yes. k
(19} Yes.

(20) Yes.

(21) No.

(22) No,

(23) Yes,

(24) No.

(25) Yes.

(26) No.

(27) No.

(2B) No.

(29) No.

(30) Yes.

{31} As per final order.

Before touching any of the aforesaid peints,

is necessary to resolve the controversy in
respect of admissibility of the photographs
Exs.39/1 to 53/17, Negatives (marked X-19 and X-1
for identificatinn],tphotoqraphs Exs.411-B to 417-
B, and the statement of the prosecutrix dated
6.3.02 (Ex.277) recaorded by the Executive

Magistrate PW 23-Govindbhai Patel. Evidence shows

- v
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the hostility of PW 1l0-Rameshchandra Soni, PW 28-
Bhavinkumar Patel, PW 29-Balubhai Vohania, PW 30-
Vasudeo Pandit and PW 32-Vinodbhai Prajapati, who
were named as the persons connected with taking and
developing of the said photographs by the
prosecution. Recourse to legal provisions and
judicial pronouncements in that regard was,
therefore, taken by the prosecution to advocate the

admissibility of the said photographs/documents in
evidence. |

74 Section 61 of the Indian Evidence Act, 1872
permits the proving of the contents of the
documents either by primary or by secondary
evidence. Section 62 of the said Act defines
‘primary evidence' of the document as the document
itself produced for inspection of the Court. In the
instant case, photographs Exs.59/1 to 59/17 and
negatives marked X-19 and X-1 are bodily before the

Court available for the purposes of inspection.

g From the judgments cited by the prosecution
ly, the judgments reported in 1972 CRI.L.J,

1226 in re Raippa Asari, and AIR 1957 Supreme Court
857 (Mobarik Ali Ahmed vs. State of Bombay), one

"can easily gather that proof of the authorship and

C — ¥
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the hostility of PW 10-Rameshchandra Soni, PW 28-
Bhavinkumar Patel, PW 29-Balubhai Vohania, PW 30-
Vasudeo Pandit and PW 32-Vinodbhai Prajapati, who
ware named as the persons connected with taking and
developing of the said photographs by the
prosecution. Recourse to legal provisions and
judicial pronouncements 1in that regard was,
therefore, taken by the prosecution to advocate the
admissibility of the said photographs/documenta in

evidence.

74 Section 61 of the Indian Evidence Act, 1872
permits the proving of the contents aof the
documents either DRy primary or by secondary
evidence. Section 62 of the said Act defines
‘primary evidence' of the document as the document
itself produced for inspection of the Court. In the
instant case, photographs Exs.59/1 to 39/17 and
negatives marked X-19 and X-1 are bodily before the

Court available for the purposes of inspection.

5 From the judgments cited by the prosecution
amely, the judgments reported in 1972 CRI.L.J.
1226 in re Raippa Asari, and AIR 1957 Supreme Court
_EET (Mobarik Ali Ahmed vs, State of Bombay), one

" can easily gather that proof of the authorship and

(\ o
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genuineness of the document need not necessarily be
direct but can be inferred, like any other fact,
from circumstantial evidence including the contents
of the document itself. There is nothing contrary
in the law to the rationality expressed in the said

judgments. This calls for scanning of the relevant

-

evidence. .

76 PW 32-Vipodbhai Prajapati deposed that he
had been conducting business in xeroxing,
photography and STD Communication Centre under the
name and style of ‘'Gurukripa Xerox and Photo
Studio' at wvillage Randhikpur for last five years
(i.e. since the year 2000); and the CBI had merely
obtained his dated signature in the presence of PW
28-Bhavinkumar Patel on the seizure memo Ex.366
dated 31.1.04  without explaining the contents
thereof to him. PW 2B8-Bhavinkumar Patel, a resident

nf village Singwad-Randhikar, merely reiterated the

acts deposed to by PW 32-Vinodbhal Prajapati. He
posed that the seizure memo dated 31.1.04 Ex.366
ars his signature as attesting witness. He added
that endorsement “Copy received” in Gujarati with
dated signature was made by PW 32-Vinodbhai
Prajapati. Both, PW 28-Bhavinkumar Patel and PW 32-

Vinodbhai Prajapati denied the fact that the Camera

r -

—
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Art.3, with which the said photographs were taken,
was selized from PW 32-Vinodbhali Prajapatl on
31.1.04 by the CBI.

17 Evidence of PW 28-Bhavindkumar Patel and mPW
12-Vinodbhai Prajapati ghows that they resiled from
their previous statements made before the CBI
regarding taking of the photographs of the dead
bodies of Muslims from Singwad, Randhikpur lying in
Panivela Jungle by PW 28-Bhanvinkumar Patel with
Camera &Art.3 and the 10 exposed films being
developed at Scanner Lab, Godhra on 4,3,.02 at the
instance of the A/l13-Narpat, the A/l14-Saiyed and
the A/l16-Bhabhor, the local police officials. PW
32-Prajapatli even went to the extent of denving the
fact of the receipt of the copy of the seizure memo
Ex.366 though seizure memoc Ex.366 bears endorsement

'Copy prapt ki' in Guijarati in his hand.

PW 6B-Tariyal, PI, CBI, SCB, countered the
)timanies of PW 2B-Bhavindkumar Patel and PW 32-

Patel, who was neighbour of PW 3Z-Vinod Prajapati,
.y Wwas present at the time of the seizure of the
- Camera Art.3 from PW 32-Vinod Prajapati; and a copy

of the seizure memo Ex.366 was given to PW 32-

r—\ -
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Prajapati and accordingly the endorsements were
made by both PW 28-Bhavin Patel and PW 32-Vinod
Prajapati. Surprisingly PW 32-Prajapati deposed
that he did not gquestion PW 68-Tariyal as to why

his signatureas were being taken.

79 Though PW 2B-Bhavinkumar Patel denied the
fact of tendering 10 negatives (X-1%9) and 8 photo-
graphs (Exs.59/1 to 59/8) at about 8.30 p.m. on
30.1.04 and its consequent seizure under memo
Ex.366, PW 68-Tariyal deposed that he was prompted
to approach PW 28-Bhavin Patel on the clue
furnished by PW 2%-Balubhai Vohania about taking of
the photographs of the dead bodies, and thereafter
PW 28-Bhavin Patel had produced ths photographs
Exs.59/1 to 59%/8 and the negatives (X-19) in the
presence of his father Vinodchandra on 30.1.04 at
viliage Singwad and the same were duly seized under

seizure memo Ex.366. The fact of having signed the

circumstances, his

testimony that he was forced to
_ subscribe his dated signature to the memos Exs.363

' and 366, is far from truth.

T'-"
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80 PW 29-Balubhai Vohania, resident of village
Randhikpur, asserted that he did not accompany the
police i.e. the A/13-Narpatsingh, A/l14-Saiyed, PS5I,
the A/l6-Bhabhor, CPI, and PW 2B-Bhavin Patel to
the place near seasonal rivulet at the foot of the
hill in the wvicinity of nursery at Bandibar for the
purposes of taking photographs of several dead
bodies of Muslims from Singwad, Randhikpur. The
fact of making a statement dated 30.1.04 revealing
such facts before the CBlI was also denied by PW 29-
Balubhai Vohania. However, he admitted that he knew
PW 28-Bhavin Patel and PW 32-Vinodbhai Prajapati.
PW 29-Balubhai Veohania added that he was beaten 1in
Kotar by three persons including one Mr. FKhan by
iron rod and hanged in the well and he had
sustained injuries as a result of beating. He
further revealed le‘EhE cross-examination that he
did not make any complaint about this Iincident

ore any authority in Gujarat including police.

,5? PW 10-Rameshchandra Soni denied the fact of

g collected the photographs Exs.53/9 to 59%/17
developing the negatives X-1 colly. at 'Scanner
cﬂluur Lab' situate at Godhra. He further denied

' that these negatives were exposed while taking the

\nﬁ
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photographs of the corpses lying in the hills in
Panivela wvillage at the instance of Limkheda Police
on 5.3.02. Though he admitted the fact of having
signed the seizure memo dated 7.1.04 Ex.102 and
acknowledged the receipt of its copy in Gujarati.
He denied the fact that on 7.1.04 he had handed
over negatives X-1 colly. and photographs Exs.59/9
to 59/17to PW 72-Sinha, -Dy.S.P., CBI, SCB, under
memo Ex.109. His evidence, however, shows that

photographs Exs.59/9 to 59/17 bear his dated

signatures.

82 PW 10-Soni tried fto distance himself from
the fact of having taken photographs of the dead
bodies on 5.3.02 and went on to deny that at the
spot near Panivela village ingquest panchnama of the
dead bodies was drawn in the presence of Medical
Officers on 5.3.02. When confronted with the notice

dated 6.1.04 Ex.111 bearing acknowledgment of its

receipt in his hand and the memorandum dated

dated signature, he

companied the CBI Officers to one rough terrain
aving mountain rocks, ravines and trees, moved and
taken photographs of different places. He was not

- in position to explain his statements Exs.269A and
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2698 recorded by PW 52-Vohania, PI, Crime, CID,
4 .
much before the CBI taking over investigation of

the present case.

83 Presence of PW 10-Soni at the time of
showing of the places where the dead bodies of the
victims were found buried after the post mortem at
Sarkotar by the A/19-Dr.Arunkumar Prasad,on 10.1.04
figures in the photograph Ex,351/9, yet PW 10-Soni
expressed his inability to recollect the attending
facts. In the cross-examination done by the defence
he obliged the defence with a statement that he
happened to wisit the said place with CBI for the
first time on 6.1.04 and on second occasion on
10.1.04, It appears from his cross-examination that
he was giving tamed evidence before the Court
regarding the location of the places wvisited on
10l .04, and the fact of taking photographs of any
place in the vicinity of Panivela, Kesharpur and
Chhaparwad prior to 6.1.04. He made accusations
against the CBI of mental torture and use of force
for obtaining his signatures on the blank papers as
well as photographs Exs.59/9 to 59/17.

B4 When confronted with the Bill Ex.292aA, PHW
- 10-Soni admitted the fact that it was issued by him

e
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on 14.3.02. Bill Ex.292A, along with report of the
CBI, Limkheda dated 19.3.02 Ex.292, the evidence
reveals, was handed over to PW 68-Tariyal, PI,
CBI, SCB, by PW 53-Nathalal V. Kathiria,Dy.S5P, HQ,
from the record with the SP's office at Dahod under

seizure memo dated 23.3.06 Ex.291.

85 Veracity of the report Ex.292, which speaks
of taking of the photographs of the corpses of
Muslim persons in the present case by a
photographer Ramesh K. Soni (PW 10) was not
disputed in the cross-examination. Only the
knowledge of PW 534Kathiria regarding sanctioning
of the bill Ex.292A for payment was checked in the
cross-examipation. PW 53-Kathiria was not in
position to state anything about it, except stating
that he did not come across the record concerning

passing of the bill Ex.292A. A fact, however,

5% clearly stands out from the Bill Ex.292A and the
T de <

f,h"‘ report Ex.292 that bill in the name of Limkheda

_:}-? IE

&f’-}!ﬁ % he dead bodies lying at Chhaparwad was raised by

olice Station for 18 copies of the photographs of

PW 10-Soni. Whether he received the payment against

it or not is an immaterial fact. Hostility of PW
10-Soni to the prosecution is understandable from

the fact that the A/10-Rajubhai Soni 1is his

\ o/
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relation.

86 On the other hand, there is evidence of pW
73-Somabhai Chauhan that photographs were taken of
seven dead bodies - 4 females and 3 children -
lying at Sarkotar ifi Kesharpur Jungle at the time

of inquest panchnama Ex.123 on 5.3.02.

87 PW 10-Soni was doing a Dbusiness of
photography under the name and style of 'R.K.
Photographer' at Bandibar and used to get
photographs developed at 'Scanner Colour Lab' at
Godhra as there was no colour lab at Limkheda for

developing the photographs.

BB PW 30-Vasudev Pandit, who was conducting a
photo developing lab under the name and style of
'Scanner Lab' at Godhra, gave evasive replies when
confronted with the negatives X-1 and X-19 colly.
However, he admitted that polythene jackets over
the negatives X-1 an X-19 colly. carried markings
of his lab - Scanner Colour Lab. He added that the
polythene jackets over the negatives X-1 and X-19
colly. belong te his Colour Lab, PW 30-Pandit

deposed that there was no other name as 'Scanner

- Colour Lab' either at Godhra or in the district

\
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Panchmahal, Dahod. Though he resiled from his
statement previously made before the CBI that
negatives X-19 colly. was developed in his Lab, one
can reasonably believe from the circumstances
before the Court that the negatives X-1 and X-19
colly. could not have carried the polythene jackets
of 'Scanner Colour Lab' unless those were developed

at the said Lab.

89 PW 52-Kalubhai WVohania, PI, CID, Gujarat
State, deposed that the present case was
investigated earlier by the A/16-Bhabhor, CPI,
Limkheda and the A/18-Bhagora, Dy. SP, in
succession; and he had taken over the investigation
from the A/lB8-Bhagora; and thereafter had handed
over the papers of Iinvestigation to PW 7Z-5inha,
Dy. 5P, CBI, wunder seizure memo dated 5.1.04
Ex.267. He added that muddemal articles in the

present case were handed over to PW 72-Sinha under

selzure memo dated 20.1.04 Ex.268.

0 Evidence of OF 52-Vohania, PW 66-Khan, PI,
Bl, and PW 72-Sinha reveals that on interrogation
of the A/15-Patel, the investigation was directed
to PW 10-Soni, and PW 10-Soni led them to

: Chhaparwad area on the outskirts of Panivela con

\
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6.1.04, indicated the places where the dead bodies
were found, photographed and buried, and these
facts were duly recorded in form of a memorandum
dated 6.1.04 (Ex.348). PW 10-Soni did not dispute
his signature on the memorandum Ex.348 and the fact
of having wvisited the said place on 6.1.04.
Evidence of PW 66-Khan and PW 72-Sinha shows that
the memorandum Ex.348 bears signature of the A/15-
Patel. According to PW 52-Vohania, the photographs
Exs.59/10 to 59/17. along with the papers of
investigation, were received by him from the A/18-
Bhagora. There is no challenge to his testimony on

these vital aspects.

91 PW 69-Arjun Pawar, PSI, CBI, corroborated
the testimonies of PW 52-Vohania, PW 6&-Khan, PW
68-Tariyal and PW 72-Sinha, more particularly
regarding the events dated 6.1.04.

A point was raised in reference to 'Sarkotar

ea’' being referred to as the 'scene of
ence/crime' in the memorandum dated 6.1.04
.348 and the memorandum dated 10.1.04 Ex.352.
owever, it is illogical to come to a conclusion
from such reference that the place/s referred to in

. the said memorandums is the location of the crime

—
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in question, more particularly the incidents of
rapes and murders, as none of the persons referred
toe in the memorandums as the persons present
claimed to be the eye-witnesses to the occurrence
of the crime in gquestion except to the shoddy
investiqation done by the police officials named as

the accused in the present case.

23 Evidence of PW 69-Pawar and PW 16-Balwan-
singh Rajput reveals that the Al9-Dr.Arunkumar
Prasad produced requisition letter dated 5.3.02
Ex.200, carbon copy of inquest panchnama dated
5,3.02, seven police reports to Civil Surgecn
(marked X-13), letter dated 5.3.02 of the Medical
Officer, Limkheda from the police (marked X-14),

and the same were duly seized under seizure memo
Ex.134.

24 PW 72-Sinha deposed that the AR/19-Dr.Arun-

kumar Prasad produced 7 carbon copies of the post-

9.10.04 in the presence of the A/20-Dr.Sangeeta
Prasad. He further deposed that the copy of the

* seizure memo was given to the A/19-Dr.Arunkumar

\-u
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Prasad and its receipt was duly acknowledged by the
A/10-Dr,.Arunkumar Prasad with the endorsement
'Received copy' made below the seizure memo Ex.410.
Signatures of the A/19-Dr.Arunkumar Prasad appear
on the obverse of the photographs Exs.411B teo 417B.
These documents were admitted 1in evidence and
marked exhibits subject to the objection in respect
of the photographs.  Substantially, therefore, the
fact of production of the post-mortem reports
Exs.4112 to 417A and the photographs Exs.411B to
4178 before PW 72-Sinha by the A/19-Dr.Arunkumar

Prasad stands proved.

95 It is nowhere demonstrated in the evidence
that the photographs in gquestion could not have
been or are not the products of developing process
carried out on the corresponding negatives X-1 and
X-19 colly. Examination of the A/l3-Narpatsingh,
the A/14-Saiyed, the A/15-Patel, the A/l6-Bhabhor,
the A/17-Gori and the A/18-Bhagora, the police
officials connected with the initial investigation
of the case, u/s 313 of Cr.P.C., offers no
explanation in respect of the said photographs. On
the other hand, the result of scientific
investigation done by the Central Forensic Science

Laboratory, New Delhi in relation to the Camera
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Art.3, the photographs Exs.59/1 to 59/17 and the
corresponding negatives X-1 and ¥-19 colly. points
out vide Opinjon Ex,309 colly. : (i) that the
photographs Exs.59/1 to 59/8 were developed from
the negatives X-192 «colly. which were used or
exposed for taking photographs Exs.59/1 to 59/8 on
the Camera Art.3 during night/artificial light and
(11} rthat the photo-graphs Exs.59/9 to 59/17 were
developed from the negatives X-1 which were used
or exposed on a professional camera in day light.
The scientific investigation done by the CFSL, New
Delhi was pertaining to physico-chemical process of
snapping photographs by means of a mechanical
equipment like camera and of developing the
negatives exposed during snapping such photographs
and taking @prints thereof in form of the
photographs. No formal proof of genuineness of the

report of such scientific 1investigation was,

therefore, needed or examination of the concerned

Expert was therefore noé. felt necessary by this
I ourt. Element of human intervention 1in physico-
hemical process of taking such photographs is not
revealed through the report Ex.309. The defence
also did not feel it necessary to move the Court
for summoning the Expert who carried out such

"scientific investigation for cross-examination
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before the Court.
96 Evidence of the prosecutrix reveals that she
clearly identified dead bodies of the persons
appearing in the photographs Exs.53%/1 to 59/17 as

under :-
Sr.No | Erh.No. of the Name of the person Relation with the
photograph prosecutrix
I |59/1 to 59/3 & 59/11 Halima Mother
2 |59 Saleha Daughter
3 | 59/5. 59/8, & 5919 Irfan Brother
4 |59/6 & 5912 Munni Sister
5 |59/7 & 59/14 Aslam Brother
6 |s910 Amina Aunt
7 |5913 & 5917 Sugra Aunt
B |5%/15 & 5916 Shamim Cousin

It i1s not shown through the cross-examination of
the prosecutrix that identification of the bodies
seen 1in the photographs Exs.59/1 to 59/17 was
either not possible or was wrong. It is quite
unimaginable that the photographs of such corpses
could have been procured by a human trick.

97 The circumstantial evidence coupled with the

R(;_Q#;‘rauuit of the scientific investigation clearly

'ﬂ'i.ffnrd: proof of the genuineness of the said
\T

}‘ﬁ tographs. Objection of the defence toc the
= missibility of the said photographs, therefore,

alls to ground.

Fact of recording. the statement of the

\ -
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prosecutrix on 6.3.02 following the instructions
given by PW 1B-Smt. Jayanti  Ravi, District
Magistrate and Collector, District Panchmahal,
Guijarat, at Gadhr? Relief Camp peeps through the
evidence of the prosecutrix, PW 18-Smt.Jayanti Ravi
and PW 23-Govindbhai Patel, Mamletdar and Executive
Magistrate, Godhra.

29 The prosecutrix and PW 23-Govindbhai Patel
deposed that the statement carried xerox thumb
impression of the prosecutrix. Evidence of PW 23-
Govindbhai Patel further reveals that the original
of the statement of the prosecutrix recorded by him
at Godhra Relief Camp on 6.3.02 was not on the

record of the Collector but was sent to SP, Dahod.

100 PW 18-Jayanti Ravi deposed that the

statement of the prosecutrix recorded by PW 23-
L™

Govindbhai Patel, Executive Magistrate, was placed

before her around 8 p.m. on 6.3.02Z and next day

original statement of the prosecutrix recorded by

e Executive Magistrate was sent to 5P, Dahod for

‘drther action with the letter dated 7,3.02 Ex.147

2

fice copy). She identified copy of the said
statement Ex.277 kept on record with the 0O/c. of
the letter Ex.147. O/c. of the letter dated 7.3.02

-

' Ex.147 confirms this fact. PW 18-Jayanti Ravi
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further identified the reminders dated 11,3.02
(Ex.148A), 18.3.02 (Ex.l148BB), 3.5.02 (Ex.148C),
27.6.02 (Ex.148D and 29.6.02 (Ex.14BE) sent to SP,
Dahod from ¢time ¢to time in that regard. These
reminders reveal the efforts made by PW 18-Jayanti
Ravi te pursue the issue of legal action following
the statement given by the prosecutrix. PW 1B-
Jayanti Ravi added that she had also Faxed a
message dated B8.7.02 Ex.149 to the Hcocme Department.
She further identified the response received from
SP, Dahod to her communication in form of a Fax
message dated 20.3.02 Ex.150. These facts clearly
evince that sP, Dahod responded to the
communications of PW 18-Jayanti Ravi through which
the original statement of the prosecutrix dated

6.3.02 was sent.

101 PW 23-Govindbhai Patel averred that he had

taken identical xerox copy of the statement of the

;Fﬂ'rusecutrix dated 6.3.02 Ex.277 from the original

Fe
m@tatement sent to SP, Dahod. He identified xerox

£
d? impression of his handwriting and thumb impression
of the prosecutrix on the statement Ex.277. These
EI averments of PW 23-Govindbhai Patel do not find any

-l

challenge in his cross—-examination.
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102 PW 4B-Rameshbhai Bhabhor, Constable working
in the Registry Branch in the office of SP, Dahed,
produced the Inward Register (Art.46) and Outward
Registers (Arts.47 & 48) maintained at the office
of 5P, Dahod. He pointed out Entry No.3010 dated
15.3.02 (Ex.255) in the Inward Reglister (Art.46) as
the one showing the record of the incoming letter
dated 7:3.02 from the District Magistrate,
Panchmahal. He deposed that this letter was
forwarded to the Application Branch in the office.
Outward entries showing despatches to PSI, Limkheda

as under were admitted in evidence :-

Entry No. & | Name of the Register | Nature of the correspondence & name of
the addressee

date
1830 d1.93.02 | Ouiward Register (Art47)| Outgoing letter addressed to P51, Limkheda
(Ex.257) Police Station in respect of enquiry of
murders and rapes,
2142 d1.19.3.02] Outward Register [ 0.
(Ex.258) reminder No.2 in the case of Bilkishano rape

case to PSI, Limkbeda Police Stution.

(Ex.260) Limkheda Police Station,

1d120.3.02 wm(mﬁm Tetter No. 2142 addressed (o PST,

There was no challenge to the testimony of PW 48-

Rameshbhai Bhabhor.

103 PW 49-Pramilaben Waria, Constable posted at
Limkheda Police Station, depcsed that she had

collected and re s the letters addressed te

PRCCR
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Limkheda Police Station as mentioned in the Outward
Register (Art.48) entry Ex.260 on 20.3.02, and the

said letters were passed on to PS0O, Limkheda.

104 PW 50-Ganpatsingh Khant, Constable posted at
Office of CPI, Limkheda produced Inward Register
Art.4% and deposed that he was handling Inward and
ODutward despatches from the office of CPI, Limkheda
i.e, the A/l6-Bhabhor. From the entry No.l58 dated
22.3.02 (Ex.263) in the Inward Register Art.49
made by him, he deposed that the said entry was
made to record the incoming letter No.2142/02 dated
19.3.02 in the office of CPI, Limkheda from SP,
Dahod and the said lette; was passed on by him to
the A/16-Bhabhor, CP;.

105 PW 50-CGanpatsingh Khant further deposed
that ASI Mangalsingh and PC Amritsingh were

attached toc the office of CPI, Limkheda when he

worked thers under the A/16-Bhabher, the then CPI,
Limkheda. He adnmitted the despatch of the
letter/report Ex.292 to SP, Dahod and allotment of
Outward No.101/2002 dated 19.3.02 to the said
letter by him from the running number in the

#| cutward Register maintained at the office of CPI,
—El' Limkheda. However, he had reservation about certain

R
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facts such as handwriting and signature appearing
in the report Ex.292 and the things despatched
along with the said report.

106 Evidently, the report Ex.292 bears official
seal of CPl, Limkheda, and was despatched from the
sald office. Undoubtedly, the A/l6-Bhabhor was CPI,
Limkheda in the month of March 2002 and yet he has
no comment to offer in his examination u/s 313 of

Cr.P.C. regarding this material in the evidence.

107 Cross-examination of PW 50-Khant resorted to
by the prosecution reveals that he contradicted his
own statement dated 13.4.06 Ex.375 identifying the
signature of the A/l6-Bhabhor below the report
Ex.292 and sending of the Bill Ex.292A to the 5P,
Dahod with the report Ex.292. His evidence shows
that he was one amongst many police witnesses from

the State of Gujarat who chose to support the

~., @accused in the present case. Obviously, their

Rfﬁg

108 P 51-Virendra Rawal, Dy.SP of Police Head
Quarters in the office of SP, Dahod, deposed that
the letter dated 7.3.02, original of the 0O/c.

* Ex.147, was received in- the office of 8P, Dahod

.\#
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from the District Magistrate and Collector,
Distriect Panchmahal, Godhra on 15.3.02 and entry
Ex.2535 in the Inward Register Art.46 is the record
of the said fact., He further deposed that Reminder
No.2 dated 19.3.02, as per ita 0O/c. Ex.265, was
despatched to PSI, Limkheda vide entry Ex.260 in

the Outward Register Art.48.

109 Limited cross-examination of PW 51-Virendra
Rawal only reveals that whatever was received with
the letter Ex.1472A from the District Magistrate and
Collector, Panchmahal was sent to PSI, Limkheda.
Perusal of the letter Ex.265 shows that the
original statement of the prosecutrix recorded by
PW 23-Patel at the instance of PW 18-Jayanti Ravi,
District Magistrate and Collecter, Panchmahal,
Godhra, was sent to PSI, Limkheda.

110 Total evidence before the Court reveals that

he original statement of the prosecutrix dated
" 3.02 recorded by PW 23-Patel moved from the
ice of the District Magistrate and Collector,
chmahal, Godhra and got lost in the papers of
nvestigation in the office of CPI, Limkheda. 1In

the given circumstances, the secondary evidence of

PW 23-Govindbhai Patel regarding the statement of

——
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the prosecutrix dated 6.3.02 becomes admissible in

evidence.

111 Point Nos.1l to 30 :- Outbreak of communal

vioclence, following the call of Gujarat Bandh given
by Vishva Hindu Parishad and Bajrang Dal 1in
retaliation of Godhra Train Burning Incident,
figuring in the evidence remains an undisputed
fact. Before descending on the main issue of rapes
and murders, it wuulq be worthwhile to consider the
background, particularly the facts as to what
happened at Randhikpur on the day following the

Godhra Train Burning Incident dated 27.2.2002.

112 The prosecutrix deposed that she, her
husband and daughter Saleha were at her father's
place at wvillage Randhikpur about the time of

Godhra incident and next day (28.2.2002) there was

arson and looting in the wvillage. She further
‘tigquosed that her maternal aunt Bibi came to them
fer d advised them to leave their residence
ediately in view of the violent developments and
thereafter they left the residence and started
running in the fields at the back of her home and

:saw houses being burnt.
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135 In her cross-examination, the prosecutrix
was tried to be contradicted with her statements
that she was a resident of Devgad Baria and her
occupation was household. It is true that the
prosecutrix was married to Yakub Rasul Patel, a
resident of Devgad Baria gnd normally her residence
on record would have been shown as Devgad Baria.
However, the prosecutrix deposed that after the
marriage she had started staying with her husband
at Devgad Baria and for business purposes she had
started staying with her father at village Randhik-
pur 4 to 5 months 1;ter*her marriage; and on the
day of Bakri Id prior to the incident she had been
to her husband's place and next day she had
returned to her father. The prosecutrix deposed In
the cross-examination that her matrimonial home
address was Kapadi Falia, wvillage Devgad Baria,
District Dahod, Gujarat.

114 What is, however, important is whether the
rosecutrix, was at village Randhikpur on the date
exodus. PW 24-Abdul Issa Ghanchi, in response to
suggestion from the defence, averred that he, his
wife Halima, his sons - Igbal, Aslam and Irfan, his
daughters - the prosecutrix, Mumtaz and Munni,
:Yakub and Saleha, husband and daughter of the

—————
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prosecutrix, respectively, and his maternal uncle
Majid Sakra Patel were the only persons at his
residence at village Randhikpur in the morning of
28.2.02. This fact is further corroborated through
the evidence of PW B-Saddam. The controversy in

that regard, therefore, fades to insignificance.

1158, PW 2-Farukhbhai Pinjara deposed that he was
the native of Randhikpur and was residing with his
aunt Zubeda and her husband Karim as his parents
were not living then. He further deposed that in
front of his residence, i.e. in his aunt's house,
there was a Pan shop of the A/10-Soni; and around
10 or 10.30 a.m. on 28.2.02 the persons giving
slogans "“Musalmanano maro, kapo, salgao” gathered
around their residence and on hearing this Muslims
started running helter-skelter., According toc PW 2-
Farukhbhai Pinjara, he remained at home on loft for
about 2 to 3 hours as he was sick and not in
position to run; and on hearing siren of police

vehicle arocund 1 p.m. came down the loft and found

op of the A/10-Raju Soni. He further deposed that
e approached the A/l13-Narpat and the A/lé4-Saived
for help and told them that he was alone and all
others had fled away. According to PW 2-Pinjara,

the A/l13-Narpat and the A/l4-Saiyed asked him toc
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run away or else the persons at the A/l10-Raju

Soni's shop would be killing him.

116. PW 2-Pinjara further deposed that he saw the
A/4-Shailesh Bhatt, A/ll-Mitesh Bhatt, A/3-Naresh
Modhiya (now deceased), A/B-Pradip Modhiya, A/7-
Keshar Vohania, A/9-Baka Vohania, A/l-Jaswant Nai,
A/2-Govind Nai, A/6-Lala Doctor, A/5-Lala Vakil,
A/10-Raju Soni, A/l12-Ramesh Chandana, Raju Chhagan,
Dineshkumar Anandilal Shah @ Lala, and Umesh
Doctor holding meeting at the shop of the A/l0-Raju
Soni. He added that he heard these persons
talking : “Je keoi Musalman agal ave ene mari nakho.
Emane mal saman looti nakho. Temna gharone salgavi
nakho” (in Gujarati) (If any of the Muslims come
forward kill them. Loot their belongings and burn
their houses) in kthe wpresence of the police
officials - the A/l13-Narpat and the A/l4-Saiyed. He
further deposed that the persons in the meeting
also asked him to go away or else he would be
killed, and therefore he ran away from the said

place.

. 117. PW 2~Pinjara further deposed that he went to
‘ﬁ. Bhamreji Mata Mandir in a cave at Randhikpur,
applied Sindoor, red in colour, to his forehead and

wound Chundadi (scarf) around his head and

CTTYe— 4



170 SCHI4-04
proceeded to Sarjumi jungle after climbing up the
hill in front of the temple. According to him, he
could reach Limkheda around evening time and
thereafter Devgad Baria around morning time to seek

shelter at the residence of his maternal aunt.

118, In the ross-examination PW 2-Pinjara
revealed that he studied upto 3rd standard at
Umareth, at a distance of about 100 miles from
Randhikpur, and thereafter completed his studies
upto 5th standard in vernacular Gujarati medium at
Prathamik Shala, Singwad. PW 2-Pinjara did confuse
the facts regarding his education at Umareth and
Singwad. He could only say that he studied upto Ist
and 2nd standards with his cousin at Umareth and
had been to Umareth when he was about 6 toe 7 years
old. He was not in position to remember the name of
his teacher at Umareth. While appreciating these
facts, one cannot Eqnurn that PW 2-Pinjara was
giving evidence about his childhood after 15 years
of leaving his school, and he had reason to be at
Randhikpur as his parents were not living at the
time of the incident, Evidence of PW Z2-Pinjara
further reveals that he earned his livelihood as a
vendor plying fruit handcart at village Randhikpur.
, He named one Mr, Umesh Gopichanc¢ Shah as & person
with whom he had worked for about & to 7 months at

(\r’
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village Randhikpur, Looking to the nature of the
work he was employed in, it is difficult ro expect
any documentary evidence in that regard,
particularly when he was employed in a village like
Randhikpur.

119, PW 2-Pinjara asserted that his name was
shown 1in the ration card as an Unit Holder at
village Randhikpur and he was prepared teo produce
ration card along with school leaving certificate
in ourder to show that he was the resident of
Randhikpur at the material time, if regquired. Ar
the end of his lengthy cross-examipation, PFW 2-
Finjara wvolunteered Lo produce his ration card.
However, the dsfence was complacent with the
evidence on record and did not venture Lo reguest
the production of ration card. These facts in the
evidence offer credibility te the assertion of FW
Z2-Pinjara that he lived in wvillage Randhikpur as

deposed.

‘!:0‘20 Cross-examination of PW 2-Pinjara further
f_}v;' veals that his father-in-law Mr. Kayum Jamal
E?;aikh and PW 24-Abdul Issa Shaikh, father of the
rosecutrix called each other as 'Bhai' (brother);
and he, his maternal aunt Madina, her family, Vakil
Mohamed and his family, Abdul Sattar Kalu, Sayyed

‘ Abdul Salam Abdul Umar, Imtiyaz Yusuf Ghanchi,

F—
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Siraj Adam Abdul Ghanchi, Salim Abdul Sattar Musa,
Firfozbhai Sattarbhai Gﬁanchi @ Pintoo, Mohamed
Igbal BAbdulla Ghanchi, Abdul Aziz Yusuf Patel,
Abdul Sattar Yusuf Patel, Sugraben Ismailbhai,
Abdul 1Issa Ghanchi, Madinaben Sirajbhai Patel,
Salim Adam Ismail, Yakub Ibrahim Shaikh, Rasool
Aziz Umar and Salam Yusuf Shaikh and other Muslims
fled from wvillage Randhikpur and came to stay at
Rahimabad Colony at Devgad Baria, Kapadi Phalia.
His cross-examination further reveals that he has
been talking with the said persons about Cthe
incident at wvillage Randhikpur during his stay at
Rahimabad Colony. However, he was unable to
recollect whether he came te know about burning of
large number of houses at village Randhikpur in
course of his talk or he talked with any one of
them about burning of his residence at wvillage
Randhikpur. ARccording to PW 2-Pinjara, there was
talk between them about the necessity to lodge a

complaint about the incident till the time his

'(;\statement was recorded by the CBI. However, he did
A

ot lodge a complaint with the police or the

istrict Revenus or judicial authority about the

121, Evidence of PW 2-Pinjara shows that the

Court was situate at 700 to 800 meters distance

— ¥
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from Rahimabad Ceclony and after leaving the Court
at Devgad Baria there was a bus stand and police
station, Evidence/alsc shows that pW Z-Pinjara did
not ask any one of the said persons at Rahimabad
Colony whether they had lodged any complaint about
the incident with any of the authorities. He denied
the suggestion that a complaint was not lodged as
nothing had happened, as depesed, in his presence
and he was not thinking of lodging it. 0Oo the
distances Dbetween an individual and the law
enforcing agenclies really matter in lodging a
complaint is the key question which requires to be
answered at this Jjunctore. Idea of lodging a
complaint may be bqgn in one's mind but it also
requires courage to lodge it. The facts revealed by
PW 2-Pinjara point out that his home at Randhikpur
made of reed plastered with cow-dung was burnt down
and presently a shopping centre stands at that
place. More or less same fate was suffered by his

neighbour Fakir Mohamed and others at Rahimabad

esidents at wvillage Randhikpur. To expect a man of
his stature and standing in the social milieu to
approach the authorities, whose protectors had

advised him to run away, would be least plausible

_\J
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proposition.

122. Evidence of PW 2-Pinjara further shows that
his aunt and her family as well as Fakir Mohamed
ran away from their homes around 10 teo 10.30 a.m.
He deposed that he' could walk the distance, as
deposed by him, out of fear for his life. PW 2Z-
Pinjara quoted the distance between Randhikpur and
Limkheda as 15 to 20 miles approximately and
deposed that the same was the distance between
Limkheda and Devgad Baria. He was cross-examined at
length about the distance he footed between
Randhikpur and Devgad Baria. PW 2-Pinjara deposed
that he took cross country route across the hills
for reaching Devgad Baria. No improbability is
shown from the testimony of PW 2-Pinjara as to the
distance footed by him across the country side to
reach Devgad Baria. It is also not demonstrated
from hls testimony or otherwise with Sindhoor of

red colour (Kumkum) and Chundadi ecould not have

123, It is not disp\;t.ed ‘that many of the accused
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from amongat the accused named by PW 2-Pinjara were
active VHP members or their sympathizers; and that
call of Gujarat Bandh was given on 28.2.2002. It is
a common experience that often the Bandhs every
where across the country are enforced usuvally by
means of violence and the like-minded persons
coming together im mobs for enforcing such Bandhs.
It is, therefore, not unlikely that the testimony
of PW 2-Pinjara regarding the said 'meeting' at the
shop of the A/l10-Raju Soni in the wvicinity of his

residence bears some grain of truth,

124. Though PW 2-Pinjara denied the suggestion
that he had no occasion to see the A/l3-Narpatsingh
and the A/l14-Saiyed before the incident, he was not
in position to recollect when for the first time he
saw the A/l3-Narpatsingh at wvillage Randhikpur.
Strangely, he could not answer when he last saw the
A/l4-Saiyed before t;e incident. But he maintained
that he had seen the A/l3-Narpatsingh for the first

lk to the A/l13-Narpat and the A/l4-Saiyed prior
o the incident. According to him, he had occasion
to hear in the shop of the A/10-Raju Soni that they
'were the A/l13-Narpat and the A/l4-Saiyed. Before

any conclusions are drawn from this evidence, it is

Eh__-__-"““-~__ <
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worthwhile to go through the evidence of DW 4~
Mansinghbhai Kishori.

125. DW 4-Mansinghbhai Kishori, ASI, Fatehpura
Police Station, District Dahod, deposed that he was
PSO (SHO) and the A/l4-Saiyed was second PSI at the
police station on 28.2.02; and following the
wireless message received from Dy.S5P, Limkheda
directing the A/l4-Saiyed to report on Bandobust
duty at Limkheda Police Station arcund 12.05 hours
on 28.2.02 the A/l4-Saiyed was informed of the
message and accordingly around 13.30 hours the
A/l4-Saiyed lefr for Bandobust duty at Limkheda
Police Station by police wan - mini bus bearing
No.P24 and registration No.GJ-17-G-5064; and an
entry (Ex.500) was accordingly made in the station
diary (Art.76) maintained in ordinary course of the
business of Fatehpura Police Station. He disclosed
that Limkheda is approximately at a distance of 80

kilometers from Fatehpura Police Station.

6. In the cross-sxamination done by the

b

v ); osecution, DW 4-Kishori revealed that the time

A .
;hU d contents of wireless message were recorded in

}q.

the Wireless Message Book by one Constable; and no

station diary entry was made about tha message

" received. According to DW 4-Kishori, the Constable

F‘“ﬁh‘_‘-__“"““*hnhh_ *
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informed the A/l4-Saiyed, who was in the mini bus
in town, about thekmesshqe received. He revealed
that a wireless set provided in the mini bus and
there was wireless message book maintained in the
mini bus., He denied the suggestion that the A/l4-
Saiyed did not report to the police station at
about 13.30 hours on 28B.Z.02 and left directly
without reporting to the police station after

receiving the wireless message.

127, According to ODW 4-Kishori, time '13.30
hours' written in the entry EZx.500 is the time of
making the entry. It was pointed out in the cross-
examinatien that lnitials of the A/l4-Saiyed in the
entry Ex.500 are found over-written. However, it is
not show from the cross-examination of DW 4-Kishori
that there was any other person named Ssaiyed, with
different initials, working as Second PSI at the
said Police Station. It is, therefore, difficult to
understand in what manner the alterations in the
initials with overwriting in the entry Ex.500 could
have benefited the A/14-Saiyed. Production of the
ireless message "houkfs for challenging the
wraclty of DW 4-Kishori was also not felt

necessary by the prosecution.

4-Kishori revealed in his cross-

— v
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examination the distances between the various

places as under :-

From Te Distance
Feiehpur Dahod 60 KM
Sanjell Fetehpura 60 K.M
Sanjeli Limkheda ISKM.
Dahod Limkheda ISKM
Randhikpur Limkhedn 22KM.

According to DW 4-Kishori, one has to go to
Limkheda from Fatehpura via Dahod and there is no
other road to Limkheda from Fatehpura wvide Sanjeli.
This account of distances coupled with the entry
Ex.500 (in Gujarati), which read as under :-

“13.30 hrs. Nond - aa vakhte 2nd PST

Shri .... (overwriting) Sayyed Sahebne

meherban Vibhagiya Police Adhikari Saheb
na Hukumthi Limkheda java ravana karya.

(5d/-)

Y . Pso”
(13,30 hrs. Note : At this time 2nd PS5I Shri ....
Sayyed sent to Limkheda on the orders of Divisicnal
Police ODfficer), poses a pertinent question

regardirlg the pressence of the A/l14-Saived at

Randhikpur arocund 1.30 p.m. on 28.2.02.

e 129. PW 36-Abhesingh Patel, Police Constable at
) andhikpur Police Out-Post, falling within the

mits of Limkheda Police Station, depcsed that on

he day following Geodhra Train Burning Incident
riots broke up in the village Randhikpur and the
ﬂ property was looted and burnt with the resultant

" exodus of persons, both Hindus and Muslims, from
—_——

v".

___-—_-_—_--_-——_



L

179 SC634.04
the willage. He further deposed that the A/14-
Saiyed from Fetehpura Police Station joined the
outpost some time after the noon on 28.2.02. His
evidence shows that he was not supporting the
prosecution and had made statements contrary to
what was recorded in the portions marked 'A' and
'‘B' in the statement dated 12.1.04 (Ex.419 colly.)
recorded by PW 72-K.N.S8inha. He had made
unexplained improvements in his testimony in
relation to the alleged exodus of 'Hindus' and the
time of joining Randhikpur Outpost by the A/14-
Saiyed. His testimony only adds tc the number of

prosecution witnesses turning hostile.

130. Further cross-examination of PW 36-Abhesingh
Patel fetched the following entries (Ex.214) from
28.2.2002 to 5.3.2003 in the Movement Register

A-rt443 e
Sr.No  Date & time Note/particulars
1 28.2.02
2I0BI At this time 1 came back with PC 884 for matier of AD
472002. Remained present in patrolfing in Nichvas arca due
1o Godhra Incident.
2 4.00 hes, Al this time | with PC 884 left for going to CHC.Limkheda
in connection with AD 472002.

3 11.30 hrs. At this time | was onally informed by PS1, Limkheda and
Circle Saheb that there was niot in Randhikpur Outpost area
uﬂhu::?ﬂ!&iwukqlﬂnu;!ﬂ

4 12.45 hrs. ndobust and remained

prﬁmm

5 20.00 hrs. 1 with PC 905, 884 and SRPGRO Circle Saheb with
Fatehpura Mnﬂhmmindmdmydwmﬁdnﬂulwy
Im:idm:

010302

‘\J
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Sr.Ne  Date & time Note/particulars
1 D00Ohrs.  Remained on duty.
2 9.00 hrs. Al this time PC Rasulbhai ..... resumed duty from Earned
Leave continued Bandobust.
3 24100 Remained in Bandobust with sforesaid persons

02/03/02
| 0000 hrs. Remained on duty, Remained in investigation of Limkheda
Police Stution 1-49/02 and 1-50/02.

2 2400 Remained on Bandobust,
03/03/02
0000 hrs. At this time remained on Bandobust
04/03/02
1 (000 hirs, On duty with personnel.
2 9/00 On duty. Investigation in Limkheda P.Stn. 1-S0002. Diary
No.| in Bandobusi.
3 2400 In Bandobhust with accompanying persannel
05/03/02
J 1000 On duty.
2 7.00 hrs. On duty. Went to village Kaliarai for investigation ol
Limkheda 1-43/2002 and back on duty.

3 24100 We all returned from imvestigation of Limkheda 1-59/02,

131. Cross-examination of PW 36-Abhesingh Patel
further revealed that Buckle No.BB4 was of Police
Constable Ranjitsingh and his Buckle No. was 9201.
Entries Ex.214 bear ne reference to wvisit of the
A/l4-Saiyed, the A/lé-Bhabhor and 3 constables to
Kesharpur Jungle during the period of the said
entries. However, the fact 1is revealed that the
A/13-Narpatsingh had made those entries in the
Movement Register Art.43 and the A/l3-Narpatsingh

was on PBandobust duty at village Randhikpur on

28,2.02,

132, Evidence of PW 2-Farukhbhai Pinjara further

poses a gquestion regarding leaving of the

\m
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residential premises by PW 2-Pinjara as deposed.
His evidence shows that the mob which approached
the place of his residence was not throwing burning
rags on the houses; however, Zubaida and Karim ran
away around 10 - 10.30 a.m. His evidence further
shows that he met Zubaida and Karim separately at
Godhra Relief Camp some one-and-half or two months
after the incident when he went to visit his
brother Ismail and his aunt Zubaida. If he were to
leave his home siTultaneously with Zubaida and
Karim, there could not have been such occasicen for
his meeting one-and-half or two months after the

incident at Godhra Relief Camp.

133. PW 2-Pinjara deposed that he had no habit of
reading newspapers and had not met the organisers
of the Godhra Relief Camp, and could know about the
burning of the houses of his aunt Zubaida and Karim
from Hussain son of Zubaida when he made enguiries
with him for the reason of construction of

Rahimabad Colony.

CES

oS

34. PW 2-Pinjara further deposed that the story

3

of the prosecutrix was known to every body and he

£

.r'\.l\:"‘
.'1-'

.

could get to know this story after going to
“i‘ Rahimabad Colony. He further deposed that he did

.not learn that the prosecutrix had 1lodged a

F\v
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complaint and the fact of lodging of such complaint
was also not disclosed té him by the CBlI officers.
His evidence shows that he remained under the
belief that he had not disclosed the facts
concerning the prnsec:ltrix. His evidence further
shows that he did not carry any note to the CBI
office for, the purposes of glving statement.
Pertinently, no material contradictions or

omissions surfaced in the cross-examination of PW

2-Farukhbhai Pinjara.

135. PW 4-Salim Adam Ghanchi deposed that on
hearing shouts from the mob of Hindu persons :
“"Musalmanoko kato, fek do”™ he left his reslidence
and ran towards jungle; and his deceassad mother
Amina, his four brothers - Ayub Adam, Mchsin Adam,
Yakub Adam and PW E-Saddam Adam - ran away from the
residence in different directions, He further

deposed that the A/12-Ramesh Chandana, the A/10-

. Raju Soni, A/ll-Mitesh Bhatt, A/B-Pradip Modia,

--':.;"'.-Mbﬂ—ﬂamsh Modia (now deceased), A/6-Lala Doctor,
= Sat

LY '

ﬂ]&-—uh Vakil, A/1-Jaswant Nai, A/2-Govind MNai,
7-Keshar Khima, A/9-Baka Khima and one Vijay

136. In the cross-examination, PW 4-Salim Adam
Ghanchi deposed that when he heard the shouts he

_\‘b
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was in Uparwas Bazar near Ayub Majid's house; and
on hearing “Musalmanoko kato, fek do”* his
attention was drawn to the mob. He was unable to
explain why there was omission of the word
'‘Musalmanoko' in his statement recorded by the CBI.
He went on to say in his cross-examinpation that on
hearing the shouts he straight ran to the Jjungle
and did not see his mother or brothers from the
time he heard the shouts. He denied the suggestion
that he heard the shouts while he was at home. He
deposed that he did not recollect whether he had
seen his mother and PW 8-Saddam with others leaving
in another direction. In the same breath he added
that he stated before the CBI that his deceased
mother, PW B-Saddaa ané. others left 1in another

direction, and such thing did happen,

137. PW 4-Salim Adam further deposed that he
stayed in jungle for 4 - 5 days and returned to
village Randhikpur on 3.3.02 to see his family
members and did not Tmeet them at wvillage
Randhikpur; and saw his house burm down. He further
deposed that he left wvillage Randhikpur and went to
junction of roads near Kuwajar and saw a mob of 20
to 25 persons including the said accused around 8 -
8.15 a.m. on 3.3.02. He further deposed that the

meh was armed with swords and sticks and was

T S g
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equipped with two white vehicles.

138. Cross-examination of PW 4-Salim Adam reveals
that he, his m!ther and brothers left their
residence around 8 - B.30 a.m. on 28.2.02; and he
had seen the house, of his maternal uncle Kayum,
situate in Bazar on Kuwajar Road near the house of
Majid Adam Abdodia, on fire about the time of

leaving his residence.

139. PW 4-Salim Adam further deposed that he
stayed 4in the wvicinity of a dam near village
Borghuta after leaving his residence on 28.2.02 and
returned to wvillage Randhikpur therefrem on 3.3.02.
His evidence further shows that he was not having
any formal education and had no capacity to
calculate numbers and did not know English months.
According to him, he stayed in Jjungle for 5 days
and got nothing except water for his sustenance. He
further deposed that the junction of roads near
was at walking distance of one hour from
Randhikpur; and he went to the places by

through the jungle.

According to PW 4-Salim Adam, he did not

know whether his narration was recorded as it 1s by

. the CBI despite the, fact. that he did state before

—— &/
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the CBI that he returned to Randhikpur to see his
family members. The statement recorded by the CBI
made reference to the fact of he returning to
Randhikpur to sun'l-‘ his house though the words “to
see his family"” are not found employed in the said
statement. From the evidence of PW 4-Salim Adam,
one can reasonably conclude that PW 4-Salim Adam
had reason to return to Randhikpur to see his
family members as he had not seen his mother and
brothers from the time he heard the shouts in the

Bazaar.

141. Evidence of PW 4-Salim Adam further reveals
an omission of the fact making reference to the
words “junction of roads” near Kuwajar in his
statement recorded by the CBI. He further deposed
that he had seen drivers Hari and Mahindra 1in the
mob on both the occasions.

L

142. Evidence of PW 4-Salim Adam further reveals

that his statement u/s 164 of Cr.P.C, was recorded.
s statement Ex.4-J recorded u/s 164 of Cr.P.C.
kes no reference to he having seen the mob
onsisting of the said persons and two white
vehicles while he was returning from visit to
_ﬁ village Randhikpur after seeing his burnt house.

Considering the fractured version of the incidents,

s 4
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it is difficult to place

reliance on the
uncorroborated testimony of PW 4-Salim Adam on the

vital aspect of he having seen the sald persons

with two white vehicles, Keeping aside his evidence

on the material facts, cross-examination of PH 4-

Salim Adam opened & window to the minds of vietims

who were uprooted from village Randhikpur. PW 4-

Salim Adam deposed that he had no enmity with

Limkheda Police Station and had mind to lodge a
complaint; and yet he did not approach the police
at Devgad Baria uf.t;r leaving his native place
Randhikpur. He added that the police were not in
mocd to entertain Muslims and therefore he did not
approach the police. His evidence shows that it was
his personal feeling, but this revelation givres

insight into the mind of a wvictim of communal

riots,

143, PW 25-Siram Adam Ghanchi deposed that he had
seen the A/4-Shailesh Bhatt, Mantri (Secretary) of

BJP Sanghatan (Organisation), carrying sword, and
e A/9-Bakabhai Khimabhai carrying axe, and
ganbhai Chamar and Harshad Patanvadia amongst

one throwing mob in the morning when the riots

* broke a day after Godhra Train Burning Incident;
_ﬂ and on seeing this, he ran away from his residence

" with his family to village Chundadi, and therefrom

-~ \—\ L




187 RC634-04
they were taken to Limkheda Police Station and
thereafter to Godhra Relief Camp by the police. He
deposed that the persons in mob coming to village
Randhikpur around 8.15 a.m. on that day were giving
slogans *“Musalmanano kapo, Musalmanano maro™ (in
Gujarati) (Cut Muslims, kill Muslims); and his
house at village Randhikpur was burnt down and his
belongings were looted.

144, Cross-examination of PN 25-Siraj Adam shows
that he was related to the prosecutrix through his
father Adam; and knew Abdul Sattar Kalu, Sayyed
Abdul Salam Abdul Umar, Imtiyaz Yusuf Ghanchi,
Sattar Majid Ghanchi, Salim Abdul Sattar Musa, Adam
Ismail Ghanchi, Firozbhai Sattarbhai Ghanchi @
Pintoo, Mohamed Igbal Abdulla Ghanchi, Abdul Aziz
Yusuf Patel, Abdul Sattar Yusuf Patel, Sugraben
Ismailbhai, Abdul Issa Ghanchi, Madinaben Sirajbhai
Patel, Salim Adam Ismail, Yakub Ibrahim Shaikh,
Rasool Aziz Umar, Salam Yusuf Shaikh and Fakir

Mohamed WNana Patel, all settlers at Rahimabad
Y

f‘;{‘ Colony from wvillage Randhikpur. He deposed that
ecision to make an application in respect of the
incident despite the fact that the houses of the

said persons were burnt or damaged. He further

* deposed that he had been to the residence of
-——_.___‘_‘___h-—__
. &£
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Kadakyabhai, Sarpanch of wvillage Randhikpur, but
did not ask him to make an application in respect

of the said incident as he was carrying fear in his

heart,

145. Evidence of PW 25-Sirayj Adam shows that he
knew & little of writing being educated upto 5th
standard in vernacular. However, he did not feel
like making an application either on the date of
the incident or before reaching Godhra Relief Camp
some 4 or 5 days after the incident. According to
him, nobody made inquiries with him at Godhra
Relief Camp despite the fact that many persons were
visiting the camp. His evidence further shows that
he was not knowing hheth@r there were persons at
the camp making gquery about their names and other

particulars and making rscord of it.

146, Evidence of PW 25-Siraj Adam further shows

that there were many persons from Randhikpur at the

camp, they did not discuss the issue of making an
application to any autherity while in the camp.
viously, the evidence clearly shows that the
inmates at the Godhra Relief Camp or the victims
who suffered common fate were in no mood to share
.their woes with others may be cut of fear or mental

'depresainn. His evidence further shows that he had
r

=
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made an individual application for getting
compensation for the loss suffered; and this
application was got written at the same time when
he gave statement to the CBI. Frankly PW 25-5iraj
Adam disclosed thatthg went to the CBI for getting
compensation and was not knowing whether others
went to the CBI for the same purpcse. He added that
he appeared before the Court at Mumbali for giving
his statement u/s 164 of Cr.P.C. (Ex.158-C) for the
same purpose of getting the compensation. However,
he denied that he was asked to give a statement by
the CBI in the manner stated before the Court wvide
Ex.158-C for getting the compensation or was
tutored by PW 3-Sugra or two other ladies. He alsc
denied that he was ;nstructed to give the names of

the A/4-Shailesh Bhatt and the A/9-Bakabhai by PW

3-Sugra and other two ladies.

147 Evidence of PW 25-Siraj Adam shows that he
approached the CBI with a hope of getting
compensation, but certainly he had his own say to
put before the CBI or the Ld. M.M. at Mumbai. No
material contradictions or omissions surfaced in
the cross-examination of PW 25-Siraj Adam. Weight
of evidence can be felt from the fact that he did
not name the A/5-Radheshyam Shah @ Lala Vakil, the
A/6-Bipinchandra Joshi @ Lala Doctor, the A/10-

" _—-\\-\ -~
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Rajubhai, the A/ll1-Miteshbhai and the A/12-Ramesh
Chandana as the persans in the mob despite knowing

them either by their names or their standing.

148. PW 26-Imtiyaz Yusuf Ghanchi deposed that he
had seen the deceased accused A/3-Naresh Modhiya
holding a Rampuri knife in hand and the A/B-Pradeep
Modhiya pelting stones, along with slogans giving
Raju Chhagan Harijan, in the mob sometime between
10 and 11 a.m., on the day following the Godhra
Train PBurning Incident, in the wicinity of his
residence at Nichwas Bazar at village Randhikpur;
and on seeing the mob he, his lame mother and his
sister left their residence and sought refuge in
the home of one Lalu Madiya Parmar. According to PW
26-Imtiyas, they stayed at the residence of Lalu
Parmar for two days and thereafter went to Limkheda
Police 3tation In a police vehicle. He claimed to

have witnessed the burning of his residence and

loocting of his belongings. PW 26-Imtivaz deposed
hat two years after the incident he saw another
use standing at the place where his residence was
ittuate; and thereafter he had lodged & complaint
abogut the sale of his house property by third

person with DSP, Dahod, Limkheda PSI and Randhikpur
* Police Station.

-



M ;Cﬁ]‘-l-ﬂ-l'
149. Cross-examination of PW 26-Imtiyaz shows
that Lalu Parmar was a Hindu living with his family
in a house situate at a distance of about 10 to 15
feet from the back of the residence of PW 26-
Imtiyaz., Cross-examination of PW 26-Imtiyaz further
shows that his mother was lame, Evidence of PW 26-
Imtiyaz shows that he had no choice but to take
refuge in the residence of Lalu Parmar. PW 26-
Imtiyaz deposed that he was not afraid in entering
Lalu Parmar's house when the mob was pelting
stanes. He further deposed that none from the mob
entered Lalu Parmar's house. At the first look this
may sound strange but there  have been instances
when individuals do give shelter to the persons on
the other side of the communal divide. Evidence of
PW 26-Imtiyaz shows that he had been staying at
village Randhikpur since his birth and Lalu Parmar
was his neighbour and therefore, the occurrence of
the intimidating iné&dﬂnt anti-climaxed with a

benign conduct on the part of Lalu Parmar, a Hindu,

in giving shelter to PW 26-Imtiyaz and his FEamily

embers certainly cannot be ruled out.

.;§f' 50. PW 26-Imtiyaz deposed that he was knowing
Rbdul Sattar Kalu, Sayyed Abdul Salam Abdul Umar,
Sattar Majid Ghanchi, Salim Abdul Sattar Musa, Adam

Ismail Ghanchi, Firozbhai Sattarbhai Ghanchi @

- _\\\H\#
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Pintoeo, Mohamed Igbal Abdulla Ghanchi, Abdul Aziz
Yusuf Patel, Abdul Sattar Yusuf Patel, Sugraben
Ismailbhai, Abdul Issa Ghanchi, Madinaben Sirajbhai
Patel, Salim Adam JTsmail, Yakub Ibrakim Shaikh,
Rasool Aziz Umar, Salam Yusuf Shaikh, Fakir Mohamed
Nana Patel and PW 25-Siraj Adam Ghanchi, all
settlers at Rahimabad Colony from village Randhik-
pur. His evidence further shows that PW 24-Abdul
Issa Ghanchi was his relation. However, he denied
that he was tutored by PW 3-Sugra and two other

ladies for giving statement before the CBI.

151. An abortive attempt was made 1n theé Cross-
examination of PW 26-Imtiyaz to project & picture
that he had named the A/8-Pradeep Modhiva as the
person seen by him in the mob for the reason that
he had learnt in course of making inquiries that
his house was sold by Lalu Parmar, a relation of
the A/8-Pradeep Modhiya. PW 26-Imtiyaz deposed that

Lalu Parmar was an Adivasi and the A/B-Pradeep

Modhiya was Modhiya by caste and as such they were

recorded by the CBI and the statement (Ex,.158-D)

recorded u/s 164 of Cr.P.C., inasmuch as the facts

\ v
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- the description of the knife as 'Rampuri' and the
role of throwing stones are found to be missing in
the statement recorded by the CBI and the statement
recorded u/s 164 of Cr.P.C. (Ex.158-D). These
omissions do not materially change the fact of PW
26-1mtiyas having seen the deceased A/3-Naresh
Modhiya and the A/B-Pradeep Modhiya amongst the
rioters. From the fact that Lalu Parmar, & Hindu,
gave shelter to PW 26-Imtiyaz, a Muslim, it cannot
be construed that it was inspired by fanatical
opponents of either VHP or BJP, PW 26-Imtiyac,

therefore, needs to be believed.

153 PW 31-Rasool Ajit Umar Ghanchi deposed that
he had s=en the i?ll-ﬁitesh Bhatt, the A/12-
Rameshbhai Chandana, Manu Gothana and Mohan Khima
amongst the ricters armed with swords and
incendiary articles at wvillage Randhikpur on the

day following the Godhra Train Burning Incident. He

added that such mob was giving sloggans "Musalmsnono
_kapo,maro” and therefore to save himself he.Jdeft
\ is residence at Randhikpur, ran to Jjungle, stayed
at village Pipliya for three days,and was taksan to
Limkheda Police Station therefrom in a police
vehicle and thereafter to Bodhra Relief Camp some 4

to 5 days after the incident.
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154. According to PW 31-Rasool Ghanchi, there
were 30 to 40 persons in the police vehicle when he
was taken to Godhra Relief Camp; and he had not
disclosed the fact of he having seen the said
accused in the mob any time during the period
between leaving vi]:.lagex Randhikpur and reaching
Godhra Relief Camp. One can certainly appreciate
that thoss were critical times for rict wvictims
like PW 31-Rascol Ghanchi and it was not expected
of them to exchange such information with each

other on way to the relief camp.

155, Cross-examination of PW 31-Rasool reveals
that he had received cold response from the police
or revenue officials wvisiting the Godhra Relief
Camp in respect of his grievances., However, PW 31-
Rasool did not produce copies of such complainta
made either to the police or revenue officials. His
cross-examination further shows that he was knowing

PW 3-Sugraben Ismailbhai, PW 4-Salim Adam [smail,

PW 7T-Madinabn Sirajbhai Patl, PW 25-Siraj Adam

L]

_,.{G‘ihanchi (son of his maternal aunt Bibi), and 26-
™

J tiyaz Yusuf Ghanchi as well as others who had
b
‘afhifted to Rahimabad Colony from village Randhikpur

o

after the incident. However, he denied the
suggestion that he was tutored and taken to the CBI

‘ﬂ. by PW 3-Sugra and two other ladies along with other
l"--...________

__---‘-'-h._t--"
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rasidents nihaahimabad Colony.

156. According to PW 31-Rasool, first he heard
shouts from distance and was scared and thereafter
he heard the shouts from short distance as the mob
came near, and thereupon he told his family to move
out and left the residence along with his family
from rear. His evidence further shows that the
statement dated 7.2.04 recorded by the CBI bears
the following omissions ™ vis-a-vis his evidence
before the Court :-
(1) hearing the shouts “Musalmancono kape, maro”™;
15; seeing 2 or 3 swords in the hands of the
persons in the mob; and
(ii) reference to Mohan Khima.
However, it is specifically not shown from the
cross-examination PW 72-Sinha that PW 31-Rasool had
not made the relevant statements resulting into the
omissions. No adverse conclusion against the
testimony of PW 3J1-Rascol, therefore, can be drawn.
Fact of having seen the A/ll-Mitesh Bhatt and the
A/l2-Rameshbhai Chandana amongst the mob is not
wiped out from the cross-examination of PW 31-

sool Ghanchi,

157. PW 45-Sayyed Abdul Salam deposed that he
. happened to witness burning of his residence at

—_.________‘_‘--__v"
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village Randhikpur around 10 and 11 a.m. on a day
following the Godhra Train Burning Incident. He
identified the A/7-Kesharbhal Khima as the person
holding a petrol can in the mob which set his
residence on fire. He further deposed that he
guickly boarded a tempo when the mob was at a
distance of about 20 to 25 feet from the tempo and
managed to move away from the said place along with
other persons in the tempo., According te him, there
were shouts “Musalmanono bhagav, maro® coming from
the mob and nobody from the mob threw anything at
them. It appears from the composite reading af the
examinatieon-in-chief of PW 45-5ayyed Abdul Salam
that the mob was busy spreading petrol over the
residence of .PH 45-Sayyed Salam and lighting it
thereafter when PW. 45-5ayyed Salam and others
boarded the tempo. No material contradiction or
omission is evident from the statement dated 6.2.04
(Ex.370) recorded by the CBlI and the statement
recorded u/s 164 of Cr.P.C. (Ex.158-E). In fact,
the statement Ex.15B-E substantially corroborates

the testimony of PW 45-5ayyed Salam.

8. PW 45-Sayyed Salam knew PW 24-Abdul Issa and

the prosecutrix. Likewise, he knew the A/l-Jaswant,

_A/2-Govind, A/4-Shailesh, A/5-Radheshyam, A/6-Bipin

-chandra, A/B-Pradeep, A/9-Bakabhai, A/10-Rajubhai,

T W
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A/11-Mitesh Bhatt and A/12-Ramesh Chandana as the
residents of Randhikpur. It is true that he did not
approach the police for giving statement before his
statement was recorded by the CBI on 6§.2.04. As
observed previously, the circumstances then ruling
dissuaded many of the victims to approach the local
police and the wvictims were complacent with the
fact that their libes were spared. Fact of not
giving a complaint to the police about the
incident, therefore, makes nc difference with the
testimony of PW 45-Sayyed Salam. Evidence of PW 45-
Sayyed Salam shows that he named only the A/7-
Keshar Khima as the person seen by him in the mob
when he was asked by the CBI about it. Fact that he
knew many of the settlers of Rahimabad Colony were
from Randhikpur, particularly his relations, PW 24-
Abdul Ghanchi, PW 3-Sugraben and the prosecutrix,
cannot be construed to believe that he was tutored

by them to give evidence before the Court.

It is true that PW 45-Sayyed Salam traveled
to Mumbai with PW 25-Siraj Adam, Abdul Sattar Kalu

/s 164 of Cr.P.C. before the Ld. M.M., Mumbai.

However, a fact remains that he was one of the
victims of the riots who wanted to give statement

*before the Ld. M.M. as others, and as a matter of

~— ____‘_-\\ 5
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convenience he accompanied PW 25-Siraj Adam, Abdul
Sattar Kalu and PW 31-Rasool Umar in the train to

Mumbai and they stayed together in & rest house at
Mumbai.

160. PW 46-Salim Abul Sattar Musa Ghanchi deposed
that he was assaulted by Umesh Doctor, the A/8-
Pradeep Modhiya, Mafat Mangel and Raju Chkhagan
Harijan, who were in the mob of 50 to 60 persons in
Randhikpur Bazar around 10 to 10.30 a.m. on a day
following the Godhra Train Burning 1Incident.
According to him, the persons in the mob were

shouting “Musalmancno mari nakho”.

161. In the cross-examination, PW 46-5alim Sattar
deposed that he had not seen any weapon in the
hands of anybody in the mob and he was beaten with
kicks and fist blows. He added that he managed to

free himself and fled to his residence situate on

: Chundadi Road and lefr home with his family members
Qﬁ-ﬂl R i &
A —

any complaint with the police or any other

authority till his statement was recorded by the
CBI; and he was related to the prosecutrix and PW
-3-Sugrabi. As observed herein before, the fact of

not lodging a complaint with the police about the

‘H—-_‘—‘_“—‘*“*‘*-L. v
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incident or his relalionship with the prosecutrix
and PW 3-Sugrabi by itself would not vitiate the
testimony of PW 46-Salim Sattar. PW 46-5alim Sattar
deposed that he heard about the case lodged by the
prosecutrix when he went to give statement before
the CBI; and there was a general talk about the
prosecutrix in Devgad Baria. However, he deposed
that he went to the CBI for giving his statement on
his own. He caqceded to the fact that every day he
and father as well as brother of the prosecutrix
talked with each other in Rahimabad Colony as they
were local residents. According to him, he
consulted his father, who advised him to lodge a

complaint with the CBI.

162 In further cross-examination PW d4&-5alim
Sattar deposed that he had been to Nichwas Bazar to
meet Ismail, brother of PW 2-Farukh Pinjara. He
deposed that PW 2-Farukh Pinjara was not present
when he went to call Ismail. According to him, PW
2-Farukh Pinjara was working on a truck., It is not
understood from his cross-examination whether he
wanted to say that PW 2-Farukh Pinjara was residing
with 1Ismail. Cross-examination of PW 46-Salim

Sattar further reveals that he was lame and could

walk with the help of & stick. One therefore

- wonders how he could manage to escape from the
—
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hands of the assailantl in the mob which was giving
slogans “Musalmanonc mari nakho”. 1t is, therefore,
risky to place reliance on the testimony of PW 46-
Salim Sattar. ' y

163 PW 47-Sattar Majid Ghanchi deposed that he
had to leave his home situate on Piplod Road,
village Randhikpur when the A/l-Jaswantbhai WNai,
A/2-Govindbhali Nai and Gopal Babulal Shah, from
amongst the mob of 100 to 150 persons, threw fire
balls at his residence and the persons amongst the
mob were shouting *“Musalmanono maro, Jlooto, balo”

{kill, loot and burn Muslims}.

164 In the cross-examination, he deposed that

fear lived in his heart when he left his house from

the front door; and nobody chased him after leaving

home, Cross-examination of PW 47-Sattar Ghanchi

also reveals that there were about 4 to 5 houses

' belonging to Muslims between his house and that of
,ﬁ‘lﬁﬁjgik PW 25-Siraj Adam. Pertinently, PW 25-Siraj Adam
</ A B {c';.
S5y :

1|hr.hs,']::r:::1;=.+i:-!+|:| that his house at village Randhikpur was

-

‘t!
: burnt down. Evidence thus shows that the rioters

3?} were primarily interested in looting and
L.

f'\\ ' : :
5?70‘5-{}'9.% destruction of the property of the Muslims. Nothing

much turns on the cross-examination of PW 4{7-5attar

-

" Ghanchi except a fact that he knew the residents of
S— s‘,f
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Rahimbad Colony, particularly the persons who had
migrated to Rahimbad Colony from village Randhikpur
and was related to PW 24-Abdul Issa and PW 3-
Sugrabi as well as the prosecutrix. Cross-—
examination of PW 47-Sattar Ghanchi further reveals
that he did not lodge a complaint with the police
or any other authority before giving the statement
before the CBI. No material contradictions or
omissions surfaced in the cross-examination of PW
47-Sattar Ghanchi. Steps taken by PW 47-Sattar
Ghanchi for rehabilitating  himself with the
assistance from the persons from Hyderabad have

nothing to do with the merits of his testimony.

165 PW 19-Phiroz Ghanchi deposed that around
10.30 a.m. on the day of outbreak of riots at
village Randhikpur there was stone throwing on his
residence and he had noticed the A/8-Pradeep
Ramanlal Modhiya, Vijaybhai Ramanbhai Modhiya and

Govindbhai Virsingh Bhilwad in the stone throwing

mob, and thereupon he, his parents, brother, sister
nd wife fled from thef residence; and thereafter
tayed for two days in the house of one Kanubai
‘flear a Jungle, and thereafter they were taken by
the police to Limkheda Police Station. According to
him, he did not lodge any complaint either with the

‘police or revenue officials visiting the Godhra

\ﬁf
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Relief Camp as the police at the camp were not in
mood to listen to them. He further deposed that he
did not lodge any complaint or request to the
organizers in the camp for ledging their complaint.
Evidence of PW 19-Phiroz further reveals that he
did not lodge any complaint when he was at Limkheda
Police Station or with Dacor Peolice Station 1in
which limits he stayed at his maternal uncle
Rasocolbhai's place at village Nes before shifting
to Rahimabad Colony. This apathy of PW 19-Phiroz
Ghanchi towards lodging of a complaint needs to be
appreciated in context of total evidence on

record, particularly his experlence as revealed

through his evidence.

166 Before adverting to the experiences of PW
19-Phiroz Ghanchi din relation to the local law
enforcement agency, it would be worthwhile to refer
to his experiences in Godhra Relief Camp. PW 19-
Phiroz Ghanchl deposed that nobody told him at the
camp the names of the perscns who had indulged in

r\‘h‘
Ng -
T e TYL . L]
iJ.'ii,,. Jiots and arson in Randhikpur. He further deposed

at one Maulavi Umarji used to wvisit the camp

casionally. He described Maulavi Umarji as a
arded man suggesting thereby Mauvlavi Umarjli was a
man of religious temperament. He further deposed

" that Maulevi Umarji used teo persuade them te forget

\v
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the facts of burning of their houses by the
villagers and to adjust with the things. This in
large measure explains his apathy towards lodging

of a complaint.

167 PW 7-Madina Siraj Patel deposed that on
Thursday, next day after the Godhra riots, her
residence at Randhikpur was attacked by the persons
in mob and she and her daughter Farida left their
residence thereafter together while others from her
family left the residence and fled somewhere.
According to PW 7-Madina, two days thereafter she
took refuge in the house of one Maganbhai at
village Randhikpur for a night and in the morning
she and her daughter Farida were removed to
Limkheda Police Station by the police. There is
nothing much 1in her cross—examination on these
aspects except a fact that some of the persons in

the mob carried kerosene cans and she saw her house

being burnt. She further deposed that she returned

"\Et
Kk
'E.F o Randhikpur to find her husband and son. The fact

168 On this wide canvass of rioting and arson,
it is necessary to appreciate the evidence of the
« prosecutrix. The prosecutrix deposed that all of

them i. e. members of her household at wvillage

\#
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Randhikpur and the persons joining them left the
residence in view of violent developments in the
village and they started running to the fields at
the back of her home when she saw houses being
burnt. This situation, as @portrayed by the
prosecutrix, offers view to the state of her mind

at the material time.

169 The prosecutrix further deposed that they
went to Mr, Kadkyabhai, the Sarpanch of the
village, staying a little distance away and sought
refuge for one or two hours at his residence; and
on finding the things the::e not to their liking
they moved to one school near the residence of Mr.
Bijalbhai Damor at village Chundadi. GShe further
deposed that after getting food and water they

moved to village Kuwajar.

170 In the ecross-examination, the prosecutrix

deposed that she did not meet Sarpanch Kadkyabhai

or anybody else when they went to his residence but
‘shey sat outside the house of Kadkyabhai. According

the prosecutrix, she followed her father and her

171 Her cross-examination further reveals that

*it takes W more to walk
L
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distance between  her father's residence at
Randhikpur and Bijalbhai's residence at Chundadi
and as such on the same day of leaving their
residence they reached Chundadi around evening
time. She deposed that she did not meet Bijalbhai
at the school at Chundadi where they spent about 2
hours. She further  deposed that Bijalbhai
personally did not offer them food and water and

her statement Lo that effect is not correct.

172 The prosecution did not examine Kadakyabhai.
PW J33-Bijalbhai Damor remained silent about the
i facts deposed to by the prosecutrix. However, he
did reveal that since 1972 he has been working in
Indian National Congress Party and was MLA elected
from Randhikpur constituency for the period between
1990 and 1995. According to him, he was at a school
run by him at Limkheda when he learnt about Godhra
Train Burning Incident and later on his cousin

Ratansingh, Sarpanch of wvillage Randhikpur, had

QEiEH informed him about the exodus of Muslims from

N, "Randhikpur and their need for help.

In the cross-examination PW 33-Bijalbhai
amor clarified that around 3.3.02 he had received
.a call from Ratansingh. There was no challenge to

" the fact of a call from Ratansingh to him about the

e
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exodus of Muslims £rom Randhikpur and their need

for help.

174 On this background, the fact deposed to by
the prosecutrix about getting assistance in form of
food and water at a school in the vicinity of the
residence of PW 33-Damor at Chundadi cannot be
brushed aside lightly only for the reason that such
fact fails to appear in the statement recorded by

Limkheda Police and Godhra Police.

175 The prosecutrix further elaborated in her
cross-examination that she-r had seen other Muslim
families from village Randhikpur at the school near
the residence of PW 33-Bijalbhai Damor at wvillage
Chundadi and Majid Kaka's family was one amongst
them. According to the prosecutrix, all of them at
the said school left the school for Kuwajar
together despite the fact that it was not certain

that they were to go to Kuwajar only. It appears

from the testimony of the prosecutrix that she had

176 In her cross-examination the prosecutrix
further deposed that around midnight (i.e. midnight
.between 28.2.02 and 1.3.02) they reached wvillage

Kuwajar and took refuge in the village mosgue. She

\
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further deposed that all of them including her
mother Halima and aunt Sugraben went to the
residence of one village midwife - PW 6-Zaitoon
Atila - where Shamim, cousin of the prosecutrix,

delivered a baby girl thereafter.

177 PW 6-Zaitoon Atila deposed that she has been
working as a midwife for the last 15 years and
happened to asJist delivery of a female child by
one Shamim arcund midnight. She described the day
as Thursday, a second day after Godhra riots, BShe
deposed that 4 or 5 Muslim women, one of Cthem
Shamim, from Randhikpur, accompanied by one Yusuf,
came to her residence at Kuwajar on that day. She
further deposed that they stayed with them
overnight after the delivery of the child by Shamim
and next day they went to the mosque in village
Kuwajar believably to meet their relations at the

mosque.

Cross-examination of PW 6-Zaitoon brought to

ght certain facts, such as : (i) her prior
uaintance with Shamim, Yusuf and their family
rs at Randhikpur; (ii) she holding certificate
f competency as a midwife; (1ii) maintenance of
record of deliveries helped by her; and (iv) she
knowing Salim Rampuria, Majid Mohamed Hathila of

—
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village Kuwajar as well as Sulemanbai Yusufbhai
Haji, Deputy Sarpanch of village Kuwajar and his
employee Shankarbhai Rambhai Naik. She further
deposed in her cross-examination that those ladies
accompanied by an adult male person approached her
at late night on their own around i1 p.m.; and
nobody else was with them and they did not approach
her around 7 p.m.; and the child was delivered
around 1.30 a.m. She was contradicted with the
portions marked 'A' and 'B' in the statement dated
22.9.02 Ex.273 recorded by Gujaratr CID with
reference to her assertions in the statement
regarding visit to her ‘rusidnnce by 15 to 20
persons, comprising of gents, ladies and children,
one of them an old person, from Randhikpur/
Singwad, and one lady coming to her residence at 7
p.m. However, the statement that she had helped one
Shamim from Randhikpur in delivery of a girl child
around 1.30 a.m., as deposed, fails to get erased
from the evidence with the contradictions brought

record,

In her further cross-examination, PW 6&-
itoon deposed that only once during the period of
four days after Godhra riots she had assisted

’ delivery of the child as midwife at her residence;

and had made a statement before the Gujarat CID

\w
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that a woman had delivered a child between 8 p.m.
and 9 p.m.; and she was not knowing who were those
Muslim persons, one of whom had delivered a child
at her residence; and she had not produced any
record maintained by her before the Gujarat CTID or
CBI. It appears that PW 6-Zaitoon was made to make
the statement without reference to the record
maintained by her, Certainly, the statement
recorded by the police cannot take place of the
evidence and act as the proof of the facts stated
therein. Even at the time of cross-examination of
PW 6-Zaitoon, the defence did not think it
necessary to assail her version regarding delivery

of a child by Shamim as deposed te by her,

180 PW 6-Zaitoon further deposed in her cross-
examination that when Godhra riots broke out on
27,2.02 her house as well as surrounding houses
were attacked by Adivasis and as a result of this
*., she fled to jungle. In her re-examination, she
osed that she left her residence not on the very
&y of breaking of Godhra riets but on Friday, the
next after the delivery of the child by Shamim.
her further cross-examination, she deposed that
they got afraid as a result of stone throwing on
'Hednesday. the day on which the Godhra riots broke

-

wf, and they left the residence immediately. Her

—
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vacillating stand in giving the evidence before the
Court callsrfcorrahnratiun to the fact of she
assisting Shamim in delivering a child as deposed.

181 PW 21-Salimbhai Rampuria, a resident of
Kuwajar, deposed that on Thursday, a day next to
the Godhra incident, some 16 to 17 persons from
village Randhikpur came to his residence around 9
or 10 p.m. and took one pregnant lady amongst them
te his sister-in-law - PW 6-Zaitoonbi, a mdwife,
around 11 p.m. in order. to provide assistance Lo
the pregnant lady in delivering a child.

182 PW 2]1-Salimbhai Rampuria was sought to
contradicted in reference to (i) the year of his
marriage, portion marked 'A', (ii) number of
persons approaching him, portion marked 'B', (iii)
at his request Shankar taking those perscons inside
the mosque, portions marked 'C' and 'D', and (iv)

time of taking of the pregnant lady to PW 6-Zaitoon

between 10 and 10.30 p.m., portion marked 'E', in
is statement dated 13.2.04 (Ex.361). Pertinently,
21-Salimbhai Rampuria did not state anything
bout the year of his marriage and the role of

Shankar during his examination-in-chief. It must

‘rustic illiterate wvillager and therefore the
e

‘ﬂ, also be borne in mind that PW 21-Salimbhal is a

__----"‘“_..-—
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appreciation of his evidence should npnot be a
mechanical process. PW 6-Zaitoon had referred to
PW 21-Salimbhai Rampuria as the person residing in
front of her residence. In this context, cross-
examination of PW 21-Salimbhai sheds 1light on the

circumstances ruling then.

183 PW 21-Salimbhai had deposed in his
examination-in-chief that he ran back to his home
from Morwa on learning the occurrence of Godhra
incident and the persons who approached him on that
fateful night were requesting him to leave them at
the police station and he had offered them the
necessary help. PW 21-Salimbhai deposed that he
called PW b-Zaitoon to his residence on finding one
of the lady amongst the said persons getting labour
pains. He further deposed that he called PW 6-
Zaitoon from her residence situate at some distance
of about 30 to 40 feet from his residence; and

thereafter PW 6-Zaitoon came to his residence,

examined the lady and took the lady to her

sidence for helping her deliver a child.

B4 Contradictions pointed out by the defence in
his evidence do not materially disfigqure the core
; . fact that PW 6-Zaitoon had assisted one pregnant
'lady in delivering a child in the night between

“‘h_-“—“*"““*hu__‘h_ -
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Thursday and Friday immediately following the
Godhra incident; and PW 21-Salimbhal ran to fields
out of fear on Friday morning. There is nothing in
the cross-examination of PW 2]1-Salimbhai Rampuria
to disbelieve his testimony. The testimony of PW
21-5alimbhai Rampuria, therefore, lends credence to
the fact that Shamim did deliver a child at Kuwajar

while on run from place to place.

185 The prosecutrix further deposed that they
went te village Khundra walking after leaving
Kuwajar (on 1.3.02) around noon time and on the way
they came across one ﬁ;rson belonging to WNayak
tribe who took pity on them, particularly looking
to the condition of Shamim and made query how
Shamim could walk with a new born child; and they,
numbering 17, including the new born baby, stayed
at his place for about two days. She named 16

others with her as [ellows :-

& (4) her sisters - Mumtaz and Munni;

) & (6) her brothers — Aslam and Irfan;

(7) & (8) her uncles -Majidbhai & Yusuf Musa Patel;
(9) & (10) her aunts - Sugraben and Amina;

(11), (12) & (13) her cousins -Shamimben, Mumtazben
and Madinaben;

\-ﬂ
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(14) Hussain - son of her cousin Shamimben;
(15) Saddam - son of her aunt Amina; and

(16) a new born female child of Shamim.

186 According to the prosecutrix, the person who
gave them refuge advised them to move from that
place as it was no more a safe place for them and
therefore they left this place early morning
(3.3.02) and started for wvillage Sarjumi via
village Chhaparwar. She deposed that they did not
proceed to bus stand but proceeded some distance
away from the bus stand of village Chhaparwar,
moved through the fields of wvillage Chhaparwar and
were on Kuchcha road leading to village Panivela.
She described this place as the Kuchcha road on
the left side of which were agricultural fields and
some 2 - 3 Kuchcha houses and on the right jungle
and hillocks. This place, according te the

prosecutrix, was the place of occurrence of the

crime in the present case. The prosecutrix deposed
at they had asked for clothes with Nayak before
ving his place and Nayak had obliged them with
e clothes from his residence to wear in order to
camouflage themselves. Accordingly, she deposed,
she had received a petticoat (Gagra) (Art.5A
,colly.) and blouse from the residence of Nayak

.befure leaving his place and she was wearing it.

'\__—
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187 PW 20-Nanjibhai Nayak, a farmer living in
the wvicinity of village Kuwajar, Tal. Morwa, Dist.
Godhra deposed that around 11.15 or 11.30 a.m. some
2 - 3 days after outbreak of Gedhra riots, he saw
16 or 17 persons - men, women and children - from
Randhikpur running helter-skelter; and he gave them
food, water and shelter feor about 2 nights and had
also offered 4 sarees, 4 petticoats (Ghagras) and
Chaniya Cholis to the women wearing Punjabi dress
amongst them, He added that they wore those clothes
and thereafter left his residence arocund & a.m. and

he saw them off at Badiyadev Mandir.

188 Cross-examination of PW 20-Nanjibhai WNayak
reveals that he cannot understand English calendar
and cannot read time, but ecan count upto 100
numbers. His cross-examination further reveals that
the sald persons were strangers to him and hs had
no occasion to see them or their photographs or the
clothes offered by him to them again. Certainly,
of PW 20-Nanjibhai Nayak

guote the date and month of the incident. Date and
time of occurrence of incident as 1.3.02 between 9

and 10 a.m and he coming across the said persons,

_—
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as per the portion marked 'A', dates of the stay
of the said persons as per portion marked 'B', and
the date of departure of the said persons as per
portion marked 'D', Ls purportedly quoted in the
statement dated 1.4.04 Ex.360, therefore appears to
be a handiwork of the CBI officer recording it. A
reference to the Godhra riots and span of period of
stay of the said persons as quoted by PW 20-
Nanjibhai Nayak provides the basis for argument of
the prosecution that such dates were possibly
incorporated by the CBI officer in the statement
Ex,360 with reference to the facts quoted by the

witness.

189 Testimony of PW 20-Nanjibhai further reveals
the following omissions in reference to the
statement dated 1.4.04 (Ex.360) made by him before
the CBI :-

(1) giving of four sarees;

(ii) number of Ghagras; and

-, (iii) Badiyadev Mandir.
ven if the facts omitted by PW 20-Nanjibhai Nayak

hile giving his statement before the CBI are
Ghagras (petticoats), Chaniya Cholis as well as
shelter for two nights, were given by PW 20-

' Nanjibhai Nayak to a body of persons comprising

< S s
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ﬂFﬁHﬂ. women and children from Randhikpur 2 - 3 days

after outbreak of Godhra riots,

190 PW 20-Nanjibhai Nayak deposed that he has
been doing labour work at Kuwajar and he is a
relation of one Shankar Rama Nayak, who was working
with Suleman, Dy. Sarpanch of wvillage Kuwajar, at
Kuwajar. PW 6-Zaitoon made a reference to Nanjibhai
and Kuniben as relations of Shankarbhai. She
further deposed that Nanjibhai, Kuni and Savita
were also called at the residence of Suleman when
her statement was recorded by the CBI. However, PW
20-Nanjibhai did not id;ntify himself as a person
from Khundra and as husband of Kunibai. He denied
the suggestion that he was called to the residence
of Suleman twice or thrice in the presence of PW 6-

Zaitoon.

191 PW 67-N.C.Dutta, who claimed to  have

recorded the statement of PW 20-Nanjibhai Nayak

-Kalidas Chauhan, did not disclose any where in
evidence that the statement of PW 20-Nanjibhai

recorded at the residence of Suleman at

PW 64-Kalldas Chauhan merely deposed that he

—
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had accompanied [.0s. to wvillage Randhikpur,
Kesharpur and Chhaparwar. It is, therefore, very
difficult to conclude or even infer that PW 20-
Nanjibhai Nayak is the same Nanji, husband of
Kunibai, é&s referred to by PW 6-Zaitoon; and that
his statement was recorded by PW 67-N.C.Dutta at

the residence of Suleman at Kuwajar.

193 On this background, the testimony of PW 20~
Nanjibhai Nayak can be accepted as the pilece of
evidence revealing the facts and circumstances
which have potential of lending assurance to the

other evidence on record.

154 The prosecutrix further deposed that as they
were moving ainnq with the Kuchcha road, two white
vehicles came from wvillage Chhaparwar side. She
further added that these wvehicles were loaded with
25 to 30 male persons carrying weapons, like

swords, sickles and sticks. She further deposed

that the said persons halted_ the wvehicles and were
outing : “Aa raya Musalmano. Emne maro kapo” in

jarati. fassault and cut these Muslims).

carried the A/4-Shailesh Bhatt, A/ll1-Mitesh Bhatt,
A/2-Govind Nai, A/l-Jaswant Nai, A/9-Baka Khima,
* A/7-Keshar Khima, A/6-Lala Doctor, A/S5-Lala Vakil,

. —_—
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A/10-Raju Soni, deceased A/3-Naresh Modhiya, A/8-
Pradeep Modhiya, A/l12-Ramesh Chandana and others
from village Randhikpur.

195 The prosecutrix further deposed that the
said persons attacked them and to save themselves
they ran helter-skelter, She added that Saleha was
with her when she was running; and the A/4-Shailesh
Bhatt snatched Saleha and smashed her on the rocky

ground.

196 The prosecutrix further deposed that the
A/l-Jaswant Nai, 'I:.hef A/2-Govind Nai and the
deceased A/3-Naresh Modhiya caught her from behind
and tore her clothes. She further deposed that she
was pleading with them not to kill her daughter and
to spare her as they were like her brothers and
uncles. She further deposed that they assaulted her

and took her to & place beneath a tree, According

to the prosecutrix, the A/l-Jaswant Nai was

carrying a sword and when he was about to hit her,

tried to ward off the sword blow and tried to
e herself with left hand, and in the process
e suffered a cut injury between thumb and index
finger of her left hand. She further deposed that
the A/2-Govind Nai was about to place his leg on

her neck. She further deposed that she kept on

-
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Y looking around for somebody to save her but she
found nobody from her family who could save her;
and saw her family members being assaulted and

their clothes torn off.

197 About that time, she added, the A/l-Jaswant
Nai did foul act of rape despite her pleading not
to do such foul act as she was carrying a baby in
womb and he was like her brother or uncle.
Thereafter, she deposed, the A/2-Govind Nai and the
deceased A/3-Naresh Modhiya raped her in
succession; and her hands were held by the A/l1-
Jaswant Nai and the deceased A/3-Naresh when she
was raped by the A/2-Govind WNai. She further
deposed that she became unconscious and her

assallants left her believing that she was dead.

198 One or two hours thereafter, the prosecutrix
deposed, she regained consciousness and found
herself naked with the dead bodies of her family
members lying around, She added that ahe got

frightened and locked around for some clothes to
ver herself, and she could find her petticoat
(Art.5A), given by PW 20-Nayak to wear, lying in
the vicinity and after putting on that petticoat
; _she went sitting and squatting up the hill and
" stayed at the top of the hillock the entire day and

r\u
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night following thereto. The prosecutrix further
deposed that she saw dead body of Shamim's new born
daughter and many other corpses while she proceeded

up the hill,

199 Evidence of the prosecutrix read in
conjunction with the evidence of PW l16-Balwantsingh
Rajput, PW 59-Kamlakar Sawant, PW 66-M.r.Khan, PW
69-Ar jun Pawar and PW 72-K.N.Sinha, 1.0., reveals
that the place situate off Kuchcha road fErom
village (Chhaparwar leading to Panivela village in
Taluka Limkheda, District Dahod as portrayed in the
photographs Eus.l!&!ll te 135/15 and videography
recorded on the cassette Art.lA corresponding to CD
Art.1C (Ex.354) was shown by the prosecutrix to the

CBI as the place of offence on 13.3.04.

200 PW 16-Balwant Singh Rajput, Jr. Telecom
Officer from Devgad Baria, deposed that on 13.3.04

the prosecutrix led them to the said place and had
rated the facts, He further deposed that the
hotographs Arts.41A/1 to 41A/15 i.e. Exs. 135/1 to
35/15 were taken at the places where the numbers
were displayed, simultaneously with video shooting
and recording of the panchnama Ex.131. He

' jdentified the prosecutrix, PW 72-Sinha, BPW 66-
.

__-‘---‘-'--.._._-r"
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Khan, co-panch Patel and the CBI staff appearing in
the said photographs. He deposed that the
prosecutrix can be seen sitting in the crevice in
the stones in the photographs Exs,135/7, 135/9 and
135/10. He Further identified in the photograph
Ex.135/1 a lady in brown cocloured Kurta and Pyjama
and blue coloured ©Odhani as one Farah Nagvi,. He
deposed in his cross-examination that he was told
that this lady Mrs.Farah Nagvi was the friend of
the prosecutrix; and she and the prosecutrix were

at the CBI camp before he joining them.

201 Evidence of PW 59-Kamlakar Sawant, Head
Constable, CBI, SCB, Mumbai, reveals that he had
taken the photographs Exs.135/1 to 135/15 at the
place shown by the prosecutrix around noon time on
13.3.04. He identified the persons seen in the
photographs, namely, the prosecutrix, PW 66-Khan,
PW 72-8inha, two more persons from BSNL (panchas)
and Constable Sable holding numbered sheets of
paper. He was not cross-examined except getting a
fact on record that one more lady was also present
at the time of the said photographic session. This
permits the Court to read the photographs Exs.135/1

to 135/15 in evidence.

' 202 PW 66-Khan deseribed the place indicated by

\__;
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the prosecutrix as the one in the vicinity of a
Kuchcha road leading to village Chhaparwar from
village Panivela. He deposed that they proceeded
along the Pucca road leading to Randhikpur and near
Chhaparwar village took diversion to the right of
Kuchcha road leading towards village Panivela; and
the place shown was at a distance of one-and-half
kilometer from the Pucca road. Similar description
of the place pointed out by the prosecutrix can be

found in the evidence of PW 7Z2-Sinha.

203 PN 66-Khan further deposed that he
videographed the plar::: shown by the prosecutrix and
the events were recorded in the form of panchnama
Ex.131, and the corresponding CD Ex.354 bears the
record of videography recorded on the cassette
Ex,1-A at the spot. Hls evidence rules out the
possibility of manipulation of the wvideographic

record done at the spot.

04 The prosecutrix identified different

ocations at the place of actual crime shown by her

Sfvith reference to the photographs Exs.135/1 to
5
%

135/20 as under:-

Photograph Peacription of the photograph
" Ex.135/1 : The place at Kuchcha road leading

to Panivela where they came from
the fields.

—
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Ex.135/2 : The prosecutrix seen moving on the
Kuchcha road leading to Panivela
with the CBI Offlcer (IO PW 72-
Sinha).

Ex.135/3 : The prosecutrix showing the place
where her relations were killed to
the CBI officer (IO PW 72-Sinha).

Ex.135/4 : The prosecutrix showing the place
where the A/4-Shailesh smashed her
daughter Saleha to death to the
CBI officer (IO PW 72-Sinha).

Ex.135/5% : The prosecutrix showing the place
where Saleha was in her hands to
the CBI officer (IO PW 72-Sinha).

Ex.135/6 : The place where the prosecutrix

was raped.

Exs.135/7,135/9) :The place where the prosecutrix

& 135/10 ) remained in hiding after climbing
the hill.

Ex.135/8 : The place climbed by the prosecu-
trix up the hill after the
offence.

Exs.135/11 &) The hand-pump where the prosecu-

L

135/12 ) trix drank water after the
offence.
Ex.135/13 : The place where the prosecutrix

boarded a vehicle which took her
to Limkheda.

Ex.135/14 : The Kuchcha road from where the
prosecutrix was taken in a vehicle

to Limkheda.
.135/15 : The place where the offending

vehicle arrived and halted at the
time of the offence.

. 205 Perusal of the photographs Exs.135/1 to
135/15 shows that the prosecutrix was showing the

'\»—-—
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places to 10 PW 72-Sinha, his colleagues and the

panchas. The presence of one lady, who is
identified as Ferha Nagvi, at that time, can also
be gathered from the photographs Ex.135/1 to
135/15. However, one can clearly see from the said
photographs that the said lady was playing role of
a passive spectator while PW 66-Khan  was
videographing the events at the places shown by the

prosecutrix on 13.3.04.

206 PW 66-Khan deposed that his first meeting
with the prosecutrix was on the date of videcgraphy
done by him; and he‘hnd no recollection of having
interrcgated the prosecutrix. He was not in
position to say whether Ms., Ferha Nagvi was the
family friend of the prosecutrix. However, he
deposed that from the panchnama Ex.131 he learnt
that Ms.,Nagvi was the family £friend of the

prosecutrix, His evidence shows that he had not

seen the prosecutrix and Ms.Nagvi coming together
to the CBI Camp at Devgad Baria. He denied the
uggestion that the investigating team and Ms.Ferah

Nagvi had decided to change the place of offence in

the beginning of March 2004 and the prosecutrix was

3| tutored, This suggestion finds no basis anywhere in
:the evidence.




225 £0634-04
207 Perusal of the panchnama Ex.13] reveals a
corroboration to the fact of prosecutrix showing
the place of offence to the CBI though the
panchnama Ex.131 fails to make specific references
to the facts of prosecutrix showing the place/s,
where her relations were attacked and killed or
their corpses were found lying, or where the two
vehicles arrived with the attackers. However, the
composite reading of the panchnama Ex.131 and the
photographs Exs.135/1 to 135/15 does not betray the
veracity of the prosecutrix in relation te the

showing of the places by her to the CBI officers.

208 The prosecutrix categorically asserted that
Ms.Ferah MNagvi was not her friend. She denied the
suggestion that the places were shown by Ms.Ferah
Nagqvi and the CBI —officers. The photographs
Exs.135/1 to 135/15 do demonstrate how empty the

said suggestion was.

208 PW 72-Sinha deposed in the cross-examination
that he did not know whether Ferah Nagqvi was the

friend of the prosecutrix or her husband Yakub

Rasool. According toc him, Ferah Naqvi came Cthere
and therefore he described her as the friend of the

prosecutrix or her husband Yakub Rasool.

—
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210 Cross-examination of the prosecutrix reveals
that her case had attracted attention of the media
and she was even interviewed on T.V. Her cross-
examination further reveals that many ladies uvused
to meet her. According to the prosecutrix, the lady
who was with them at the time of showing of the
place/s of offences was one amongst those ladies
who wvisited Godhra Relief Camp and she had
disclosed the facts concerning the incident to
them. However, she denied having made a statemant
before the CBI that the lady seen in the said
photographs at the place of offence was Mrs. Ferah
Naqvi wife of Vas#ht Sabarwal, resident of New
Delhi, her friend. She also denied that the day
before the wvisit to the place of offences the CBI
officer and the said lady had paid wvisit to her
residence. It is usual as well as probable that in
the case of such kind media persons and social
activists converge at the focal point of a
controversy, many a times for their own agenda of
attracting the attention of the public aflarge. It
is equally improbable that a sophisticated lady

from New Delhi would in any manner be a friend of

an illiterate rustic woman -~ the prosecutrix - from
the place like wvillage Randhikpur Taluka Limkheda,
‘ pistrict Dahod, Gujarat.
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211 The prosecutrix further deposed that after
staying over night at the top of the hillock she
went to other hill in the wvicinity and came down
the hill towards one hand-pump on feeling thirsty
the next morning. She deposed that she met an
Adivasi lady who turned vioclent to her and tried to
assault her; and when told that she belonged to her
and she needed clothes as she was semi-nude, the
Adivasi lady took her to her home and provided a
blouse and Odhani (Arts.6A and 7TA respectively).
According to the prosecutrix, she wore the clothes
provided by the said Adivasi 1lady, washed her face

* and drank water from the hand-punmp.

212 The prosecutrix further deposed that she saw
one person in police wuniform standing near one
vehicle on Kuchcha road and she, therefore, ran to
him and asked him to save her. According to the

prosecutrix, she told that person in the police

. wniform that her family including her daughter was
illed and she was raped. The said person,
cording to the prosecutrix, took her to Limkheda
lice Station in his vehicle; and on the way they
ame across one vehicle with red lamp and the said
person with police uniform had some talk with

" the person in the wvehicle with red lamp.

\-ﬁ
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213 PW 11-Sumaliben Patel deposed that one woman
wearing lenga and Zabbs alighted from one wvehicle
approaching the place from Godhra side; and she had
noticed two persons with white caps in the vehicle.
She further deposed that the said woman took water
from the hand-pump for drinking and when asked told
her that she came from Baria; and thereafter the
police vehicle came to the spot and the said woman
went running to the police vehicle and went along
with the police. According to PW ll1-Sumaliben, the
vehicle which came from Godhra side proceeded
towards Irapur side.
p

214 Evidence of PW 5B8-Nirmalsingh Raju reveals
that he had recorded statement of PW 1ll-Sumaliben
as per her narration with the assistance of one
Gujarati knowing CBI Officer on 14.2.04 vide Ex.333
and she had accepted the said statement after its
contents were explained to her in Gujarati. He
deposed that PW 11-Sumaliben did not state before
him that a woman wearing Lenga and Zabba had come
to the spot in a wvehicle occupied by two persons
wearing white caps; and the wvehicle came from

Godhra side and thereafter the wvehicle proceeded




29 SC634-04
215 Cross-examination of PW 11-Sumaliben also
brings on record that she contradicted with the
material aspects revealed in the portion marked 'A'
in the statement dated 14.2.04 Ex.333 in relation
to the blouse Art.7A. PW ll-Sumaliben did not offer
any explanation for the material contradictions and
omissions in her statement. This raises a question

as to how far PW 11-Sumaliben can be believed.

216 PW 1l-Sumaliben, however, made material
assertions besides the said aspects 1in her
testimony. She deposed that the said woman came to
the hand-pump around 10 a.m., and there were 3 - 4
houses in the wvicinity of her Kuchcha house; and
those were disturbed times when the riots had
broken. She added that there was a Kuchcha road
leading teo village Panivela by the side of her

residence. Pertinently, in her cross-examination

done by the defence, she deposed that the Kuchcha

road leading to Panivela was visible from the place
where her residence was situate. She, however,
eposed that she had not seen any dead bodies lying
on the Kuchcha road or witnessed any fight between
the persons on this Kuchcha road. Before any
conclusions are drawn on the basis of her evidence,

. it is necessary toc examine the other evidence on

record.
S
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217 DW 2-Vanrajsingh Dhingra deposed that around
7.30 a.m., on 4.3.02 he left Pahod in Mahindra Jeep
bearing registration No.GJ-17-C-5336 driven by Mr.
Pravinbhai Pandey, along with PW 27-Natwarbhai
Bamniya, Mr.Govindbhai Bhuriyal, Mr. Shailesh
Bamaniya and Mr., Valabhai Damor, all Home Guards,
for patrelling and proceeded towards Limkheda.
According toe him, he went to the Kuchcha road
leading to Panivela via Bandibar. He deposed that
the persons at the junction of four roads on the
way to Bandibar from Limkheda reported that there
was a riot at Kes;ha:pur; and near Kesharpur they
found that police were making enquiries in the
vicinity of a small hill. At the Kuchcha road
leading to Penivela, he added, they got down £from
the vehicle for making search around the place and
returned to the vehicle, which was waiting for them
some 1.5 kilometers ahead from the previocus spot,
some 30 to 45 minutes thereafter. At the said
place, he deposed, & lady giving her name as that

ggt the prosecutrix was found near the vehicle.

18 DW 2-Dhingra further deposed that the
prosecutrix told him that when she and her family
. were returning home from work at Vadodara, she was

accosted by a mob of 400 teo 500 persons and
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thereupon they ran helter skelter and she was
separated from her family members and she was not
knowing whereabouts of her family members and she
be saved and taken to the police station., DW 2-
Dhingra proceeded to aver further that thereafter
he took the prosecutrix to Limkheda Pollce Statien
and had teld his colleagues upon a gquery made to
him that the said lady was a Muslim girl named
Bilkis and had narrated the facts which the

prosecutrix had told him.

219 Crosgs-examination of DW 2-Dhingra reveals a
fact that the record of what he and his cclleagues;
did was maintained in one file by the Senior Clerk
at District Head Quarters of Home Guards at Dahod.
Unfortunately, no such record has been produced for
throwing further 1light on the facts averred to by
DW 2-Dhingra. The Court is also deprived of the
view of the muster roll and duty registers

concerning the Home Guards maintained at Taluka

Home Guards QOffice.

\”}zzu According to DW 2-Dhingra, he telephoned

2
'L"E??"Iamkheda Police Station around 8&.15 a.m. about

\ ‘b
?": P ::%' riots in Kesharpur in village Bandibar from his

3| home at village Bandibar and he was told that the

" police had gone to Kesharpur. He further deposed

\.«
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that they learnt. about & to 7 bodies lying at the
riot affected area; and found that the policemen
were busy at one point; and on the way some
villagers asked them to make search for the bodies
on the other side of the said spot. Mystery about
this assertion deepens with the inquest panchnama
Ex.123 and the panchnama Ex.124, which speak of the
alleged place of incident being shown by one
Mangalbhai Dhirsingh Baria to Limkheda Police on
5.3.02 and not on 4.3.02.

221 In the cross-examination done by the Court,
DW 2-Dhingra depn;ed that whatever he knew he had
disclosed before the Circle PI, Limkheda as well as
PI, CID, Crime, Godhra while giving his statement,
However, the fact that the prosecutrix had
disclosed to him as deposed by him fails to appear
in the statement dated 23.3.02 recorded by Circle
PI, Limkheda and dated 27.9,02 recorded by PI Crime
Godhra. According to DW 2-Dhingra, the said facts

were not recorded by Circle PI, Limkheda and PI,

.1 CID, Crime, Godhra. He further deposed that on

14.9.03 he did state before CID, Crime, Godhra that
the prosecutrix did not tell him anything about the

incident and on 27.9.03 he did state before PI,

.CID, Crime, Godhra that he did not ask the

prosecutrix anything about the incident., His cross-

\v
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examination further reveals that his interrogation
by Circle PI, rimkheda. who was known to him, and
PI, CID, Crime, Godhra was made in Gujarati.
Similarly, his cross-examination shows that the
facts concerning the query made by the colleagues
about the prosecutrix and his narration in response
thereto are not found in any of the statements

recorded by CPI, Limkheda, PI, Crime, Godhra and

CEI.

222 Evidence of PW 52-Kalubhai Vohania confirms
the fact of material omissions made by DW 2-Dhingra
while his statements dated 14.9.03 and 27.9.03 were
recorded. His evidence further reveals that he only
asked DW 2-Dhingra as to what he knew and thereupon
DW 2-Dhingra had given his narration, There is no
cross-examination of PW 52-Vohania as to the
explanation offered by DW 2-Dhingra for the

omissions in his statement recorded by Gujarat CID,

223 It is argued by the defence, on the basis of
lack of material omissions in the evidence of OW 2-
Dhingra in relation to his statements recorded by
the CBI, that DW 2-Dhingra needs to be believed.
There is material before the Court in form of the
FIR Ex.56 recorded by Limkheda Police Station

giving story of rape and killing of the relations

‘\v
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of the prosecutrix in contrast with the alleged
disclosures made by the prosecutrix to DW 2-Dhingra
of not knowing the fate of her family members. The
prosecutrix has not accepted the FIR Ex.56 and the
alleged disclosures made to DW 2-Dhingra as true.
It is not probable that any victim or any person
who had allegedly witnessed a crime of rape and
murder would make a statement that he or she did
not know about the fate of the others with him or
her unless such person is out of his or her mind.
Worth of the testimony of DW Z-Dhingra, therefore,
needs to be appreciated on the background of the
entire evidence nﬂ'record. and it would be folly to
reach any conclusion on the solitary wversion of DW

2-Dhingra.

224 PW 27-Natwarbhai Bamania, Home  Guard,
deposed that when he and his Commandant Vanrajsingh
were on the way teo village Randhikpur from Bandibar

in the morning of 4.3.02 they learnt about riots

and corpses lying in Kerhsarpur - Panivela hill;
and they halted the jeep on a Kuchcha road and made
earch at that place but could not locate the
orpses. He deposed that he and his colleagues went
up the hill for search and Commandant Vanrajsinagh

remained at the foot of the hill and when they came
_E'.dnwn the’r found one lady standing near the jeep

‘ f_\ -
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with Commandant Vanraj. He deposed that there was a
talk between the lady and the Commandant Vanraj and
thereafter they toock the lady in a jeep to Limkheda
Police Station. PW 27-Bamania further deposed that
while proceeding towards Limkheda Police Station
they came across one police jeep when Commandant
Vanraj got down and talked with the person inside
the said police jeep. He described the said lady as

the lady wearing Punjabi dress.

225 Cross-examination of PW 27-Bamania, resorted
to by the defence, points out that the search made
at and around the place shown by the prosecutrix oﬁr
the Kuchcha road did not result in finding of the
corpses. According to PW 27-Bamania, DW 2-Vanraj
Dhingra had told him about the disclosures made by
the said lady regarding she having lost her way
during outbreak of communal riots. He further

deposed in his cross-examination that Adivasis had

told them at wvillage Bandibar that corpses were

examination that he did not state before the CBI
about Commandant Vanraj telling him regarding the

‘disclosure made by the said lady that she was in a

’\w
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group from Baroda when the communal riots  broke
out and their group was chased by 500 people and
she lost her way. As observed herein-before, the
~story of the alleged disclosure made by the
prosecutrix sounds strange particularly in light of

the evidence before the Court.

227 Evidence reveals that areas of Districts
Dahod and Panchmahal were engulfed 1in communal
riots as a result of which lives and properties of
Muslims populace were targeted and Muslims were
seeking refuge either in the police stations or
relief centres }Eor saving themselves. It is,
therefore, rather inconceivable that & Muslim lady
in explicitly Muslim attire i.e. Lehenga and Zubba
would be left alone on a Kuchcha road leading to a
remote village like Panivela by two persons wearing
white caps in a jeep. It is, therefore, necessary
not to rush te any conclusion unless the entire
direct and circumstantial evidence is weighed.
However, one can easily see through this evidence
3that the prosecutrix was given lift by DW 2-Dhingra
from the spot on the KXuchcha read leading to

Panivela and taken to Limkheda Police Station as

deposed to by the prosecutrix and on the way DW 2-

.Dhingra did come across a police jeep,
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228 The prosecutrix further deposed that she
disclosed the facts to the police at Limkheda
Police Station that her family members, including
her daughter, were killed and she was raped; and
she had disclosed the names of the offenders.
According to the prosecutrix, the police asked her
why she was disclosing the names of the offenders
and the facts concerning rape, and 1f she was to be
taken to the hospital for examination in that
regard she would be given a poiscnous injection at
the hospital and what would be her fate in such
circumstances., She further deposed that she was
frightened but she told them to write what she '.:as
narrating; and what was recorded by the police was
not read over to her and yet they forcibly obtained

her thumb impression on the FIR Ex. 56,

229 Rccording to the prosecutrix, the fact of
rape on her, names of the rapists and other
offenders are not mentioned in the FIR Ex.56; and
even the other facts concerning mob of 500 persons
(Tfare not correctly recorded in the FIR Ex.56. She,
QBowever, did not dispute the names of her family

‘;é;‘ bers appearing in the FIR Ex.56.

-ﬁ . 230 The prosecutrix further deposed that she had

"narrated the facts to the medical officer on duty

‘—\v
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at Limkheda Hospital but was not treated at the
hospital. She named Abdul Sattar Ghanchi, PW 7-
Madinaben, PW 19-Phiroz, Halima as the persons
present at the time of she narrating the facts to
the police at Limkheda Police Station. She added
that the police had asked the said persons to go

away from her and to sit at some distance.

231 The prosecutrix further deposed that on her
return to Limkheda Police S5tation from the hospital
she met Abdul Sattar Ghanchi and he told her that
he was taken to the place of ofifence where he found
her family mmlaars. including Saleha, lying dead
and he had identified their bodies. On hearing
this, she deposed, she was shocked and became semi-
unconscious at the Limkheda Police Station and was

" thereafter removed to Godhra Refugee Camp.

232 The prosecutrix further deposed that she had
disclosed the facts to PW 3-Sugrabibi, PW 5-Sharifa
and Latifa and PW 18-Jayanti Ravi and PW 23-
t" Govindbhai Patel at Godhra Refugee Camp as well as
)a lady doctor, who examined her at Godhra Civil
lﬂ Hospital. According to the prosecutrix, she had
handed over the clothes - petticoat (Art.5A),

blouse (Art.7A) and Odhani (Art .6A) to PW 3-

Sugrabibi at the camp.
\v
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233 PW 3-Sugraben, aunt of the prosecutrix,
deposed that after leaving village Randhikpur on
Thursday she and others moved therefrom to Godhra
Relief Camp at Godhra via wvillage Chundadi in a
police jeep, and on Tuesday she found the
prosecutrix crying at Godhra Relief Camp; and on
being asked the reason for crying, the prosecutrix
told her that the A/l-Jaswant Nai, A/2-Govind Nai,
deceased A/3-Naresh Modhiya had raped her and the
A/4-Shailesh Bhatt had killed her daughter by
smashing her on the ground,and 7 to B persons from
village Randhikpur had killed her relations. She
added that the prosecutrix had handed over to her
green coloured petticoat (Ghagra) (Art.5A), pink
blouse (Kabjo) (Art.7A) and blue coloured Odhani
(Art.6A) from her person with a statement that the
said clothes were given to her by an Adiwvasi lady.
PW 3-Sugrabi deposed that she had washed the
said eclothes and kept them with her in anticipation
that the Adivasi woman, who had given these clothes
to the prosecutrix, may come and these clothes
fwould be handed over to her; and later on she had

passed on these clothes to the CBI under seizure

s | Y
N memo Ex.72.

234 Cross-examination of PW 3-Sugrabi reveals

\v
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that she was once elected as a Member of Gram
Panchayat from village Randhikpur, which had
strength of 100 to 150 Muslim households, and had
worked as the Member for five years. Her evidence
further shows that she knew the A/5-Radheshyam
shah, the A/6-Bipin Joshi, the A/7-Kesharbhai
Vohania, the A/8-Pradip Modhiya, the A/9-Bakabhai
Vehania, the A/11-Mitesh Bhatt since their
childhood; and she also knew that that the A/5-
Radheshyam Shah was the only lawyer in wvillage
Randhikpur known as Lala Vakil; and the A6-Bipin
Joshi was known as Lala Doctor. PW 3-Sugrabi also
knew the Mlﬂ:s-oni as a shopkeeper Rajubhal Soni
running a shop in front of their residence since 8
to 10 years prior to the Godhra Incident. Her
evidence further shows that she knew the A/12-
Ramesh Chandana and his wife Pramilaben, who served
as a Sarpanch of wvillage Randhikpur, and their
acquaintance was spread over a decade prior to the

Godhra Incident.

T,
3 g%ﬁ Cross—examination of PW 3-Sugrabi further
f :‘%_ﬁveals that she was knowing BAmina Jamal,I=-gbal

ud

‘té.bdul Ghanchi, brother of the prosecutrix, Abdul
Aziz Yusuf Patel, Abdul Sattar, son of Yusuf Patel,
. Yakub Rasool; husband of the prosecutrix, Salim

Abdul Sattar Musa, Sattar Majid Ghanchi, Siraj

~——— .,
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Abdul Ghachi, PW 2-Farukhbhai Pinjara, PW 26-
Imtiyaz Yusuf Ghanchi, Sayyed Abdul Salam Abdul,
Abdul Sattar Kalu, Fakir Mohamed Nana Patel, Adam
Ismail Ghanchi, Phirozbhai S5attarbhai Ghanchi, PW
7-Madinaben Siraj Patel, Rasool Aziz Umar, PW 4-
Salim Adam Ismail and Yakub Ibrahim Shaikh from
village Randhikpur, many of whom had settled at
Rahimabad Colony after the riots., She also knew

Salim Adam Ismail @ Kalu.

236 PW 3-Sugrabi denied the suggestion that
they, Latifa, Sharifa, Maulavi Umariji, his son
Sayyed, Advocate Farukh Kharadi, Advocate Yékub
Batuk, Advocate Siraj, Farukh and Mukhtiyar were
meeting each other and were planning strategies in
the present case. She also denied the suggestion
that she was making propaganda for Kadkyabhai's
panel for contesting Panchayat's elections. By
these suggestions and ancillary cross-examination

it is tried to be suggested that out of politico-

wh communal interest the accused have been framed up
’.I_"";éiin the present case. However, there is no explicit
gﬁjcross—examinaticn bringing forth some material to
Jreasonably provide platform for such thesis. It is
not known what political <cause PW 3-Sugrabi
_espoused as a member of Grampanchayat; and it

‘cannot be also said that she could be a Member of

\v
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Gram Panchayat only on the strength of Muslim
households in wvillage Randhikpur. On the contrary,
her cross-examination reveals that there was no
separate residential locality for the Muslims in
the village Randhikpur and houses of Hindus were

around the houses of Muslims.

237 PW 3-Sugrabi further revealed in her cross—
examination that they i.e. herself and her family
members, namely, Madina Ayub, Sakina Ibrahim,
Halima, Munni .Abdul, Munti Abdul, Kaloo Abdul, the
prosecutrix, Aslam Abdul and Majid Sakra Patel left
village Randhiipur together., According to her, she
stayed at Chundadi for about 2 days and left on
Sunday when she was directly taken to Godhra Relief
Camp. Nowhere there is a whisper in her testimony
that the prosecutrix and/or PW B-Saddam accompanied
her to Godhra Relief Camp on Sunday and thereafter
the prosecutrix was taken out of the Godhra Relief

Camp to be left on the Kuchcha road leading to

'ﬁ‘}Panivela on 4.3.02 in order to dramatize the entire

v
n;icase for falsely implicating the accused in the
a

<| 238 Cross-examination of PW 3-Sugrabi further
reveals that there was no one else when the

prosecutrix confided the facts tc her; and she had

.
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not seen any stains on the clothes handed over to
her by the prosecutrix. She further deposed that it
did not occur to her then that the said clothes
were necessary for being produced before Lhe police
as it was a rape case.

Facts revealed in the evidence of the
prosecutrix show that the Petticoat (Ghagra)
(Art.5A) was recovered by the prosecutrix from her
vicinity and she found herself naked after she
regained consciousness; and the blouse (Art.7A) and
Odhani (Art.6A) were given by an Adivasi lady after
the incident. Seminal stains were, therefore, not
expected on the clothes handed over to PW 3—Su§}abi

by the prosecutrix.

239 Cross-examination of PW 3-Sugrabi read in
conjunction with the evidence of PW 72-Sinha
reveals that PW 3-Sugrabhi did not state before PW
72-Sinha : (i) ¢that the clothes were kept in

anticipation of the concerned Adivasi  woman

approaching her; (ii) that the daughter of the
osecutrix was smashed on the ground; and (iii)
QWihat the assailants were 7 - 8§ persons from
Randhikpur. However, the statement dated 20.1.04 of
PW 3-Sugrabi refers to the killing of the daughter
of the prosecutrix and relations of the prosecutrix

being lost. PW 3-Sugrabi further explained that

(\t——'
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when ner statement was read over and explained to
her, it did not occur to her that the reference to
keeping of clothes in anticipation of the concerned
Adivasi woman approaching him, was not recorded in
the statement. It is true that PW 3-Sugrabhi was
not knowing the said Adivasi woman nor any woman
approached her for the said clothes at Godhra
Relief Camp.

Evidence of PW 3-Sugrabi further shows that
her son, & policeman, met her at Godhra Relief Camp
a month after her admission to the camp but she had
not taken his advice about the clothes with her.
There is nuthing in the evidence of PW 3-Sugrabhi
which would suggest that she could comprehend the
importance of the said clothes in relaticn to the
allegations made and except keeping the eclothes
with her possibly, PW 3-Sugrabi could have done
anything else. Worth of her testimony 1is,
therefore, not materially reduced by her cross-

examination.

PW 5-Sharifa Umarjee deposed that she and
Latifaben Giteli worked in Godhra Relief Camp;
and she happened to meet the prosecutrix in  the

camp on 5.3.02., She deposed that she found ithe

prosecutrix crying in one of the rooms at the camp

" when she first met her. She further deposed that

hﬁhﬁhﬁ“‘*mhﬁkh_“ .
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when she asked the prosecutrix why she was crying
so much, the prosecutrix had disclosed the facts
concerning : (i) rape on her by three persons -
Jaswant Nai, Govind Nai and Naresh Modhiya and the
wrong done with her mother and sisters; (11)
killing of her daughter and others accompanying
her; (iii) killing of her daughter by Shailesh
Bhatt; (iv) reporting of the incident to Limkheda
Police Station and the police threatening her with
death by giving a poisonous injection if she gave
names of the offenders; and (v) the police
obtaining her thumb thumb impression on the

complaint without reading over its contents.

241 PN 5-Sharifa further deposed that on 6.3.02
PW 18-Mrs.Jayanti Ravi, Collector, visited the camp
and the prosecutrix had disclosed the facts to PW
18-Mrs.Jayanti Ravi and the magistrate accompany-
ing PW 18-Jayanti Ravi had made record of the facts

disclosed by the prosecutrix and next day the

prosecutrizx was medically examined at Godhra Civil

?"“ ospital. She further deposed that the statement of
=

he prosecutrix was recorded at Godhra Police
tation; and the prosecutrix stayed in the camp
till t;he end of May 2002. She added that Yakub,
‘hushand of the prosecutrix, came to the camp some

17 days after she met the prosecutrix.

T
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242 Cross-examination of PW 5-Sharifa reveals
that she had studied up to Bth Standard in Gujarati
and had not made record of the date of meeting the
prosecutrix at the camp. It appears that PW 5-
Sharifa was giving the date of meeting the

prosecutrix from her memory.

243 Cross-examination of PW 5-Sharifa further
reveals that she had contradicted herself in
reference to, K her statement recorded by the CBI in
relation to the place of her residence and name of
her husband. bhc explained that she never lived at
Dahod; and stayed with her husband Abdul Razzak at
Godhra. According to her, there was misunderstand-
ing of the officer recording the statement inasmuch
as she gave the name of her husband as Abdul Razzak
and it was understood Abdul hzaz, Such
contradictions do not materially disfigure her

testimony before the Court. Moreover, there could

have been such misunderstanding as deposed to by PW

Cross—examination of PW 5-Sharifa further
veals that there was 'Umarjee House' situate in
! front of her residence at Godhra. However, she

" denied that 'Umarjee House' belongs to one Maulana



247 AT634-04

Umarjee Hussain, who was known to her. She frankly
admitted that Maulana Umarjee was doing the work in
the camp. Nothing further can be understood about

the said Maulana Umarjee from the cross-examination

of PW 5-Sharifa.

245 Cross-examination of PW 5-Sharifa also
reveals that she was not knowing where Chhaparwar
was. It is further revealed from her cross-
examination that United Economic Forum For Welfare
of Minorities, Hyderabad had started English medium
school at Godhra, of which Latifa was the President
and she was a Trustee, However, these facts cannot
be reasonably interpreted to believe that she had
taken part in cocking up of a false case against
the accused, particularly when there is an evidence
that she was coming across different stories £from
the victims of the riots at Godhra Relief Camp and
yet her role had remained passive.

PW 18-Mrs.Jayanti Ravi, District Magistrate
nd Collector, District Panchmahal, deposed that
e situvation in the district was tense due to
ots and arson following the burning of Sabarmati
ress in February 2002; and the relief camps were
set up at various places in the district including

s
Godhra fer affording refuge to the wvulnerable and

Fﬁﬁhﬁhﬁ“‘u-h_u_h »
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affected section of the society in the communal
violence; and as a District Magistrate she had
visited the Godhra Relief Camp on 6.3.02 and had
come across with a distinct complaint of the
prosecutrix. She further deposed that on her
interaction with the prosecutrix she Jlearnt from
her (the prosecutrix) that the prosecutrix and her
relations, escaping from violence, were attacked by
the mob and she was raped and her family members
were killed. According to PW 18-Smt.Jayanti Ravi,
the prosecutrix bhad mentioned the names of the
offenders, whom she had jdentified, and the FIR

given by her was not lodged as per her narration.

247 PW 18-Smt. Jayanti Ravi further deposed that
on hearing the prosecutrix, she realised that It
was her duty to help her and had therefore directed
her Executive Magistrate to record her narration;

and the recording of such narration had started in

COR o5
N — 0%

her presence but she had to leave the place for

ttending to her other work; and in the evening she
received the record of the statement of the
osecutrix so made by the Executive Magistrate,

She further deposed that on realising its gravity,

-

she ordered medical examination of the prosecutrix

by the Civil Surgeon, Godhra.
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248 Cross-examination or PW 18-Smt.Jayanti Ravi
reveals that it was her first time to meet the
prosecutrix sometime in the evening of 6.3.02. This
shows her neutrality towards the entire issue as on
6.3.02. She fairly deposed in her cross-examination
that to the extent she remembers she was knowing
her conversation with the prosecutrix when her (PW
18-Jayanti Ravi's) statement was recorded., S5he was
further cross-examined with reference to her
statement dated 21.2.04 recorded by the CBI. She
countered her cross-examination with the statement
that she was not dissected or guestioned ir} the
manner adopted at the time of  her cress-
examination, when her statement was recorded by the
CBI, and therefore there was alleged omission of
the fact that the prosecutrix had made a statemsnt
about the attack on her near her village where she
was at that point of time, She conceded that she
was not remembering the names of the rapists/
offenders as disclcsed by the prosecutrix at ‘the

time when her statement was recorded by the CBI and

the rapists/offenders in her statement, 5he
nied the suggestion that on hearing the pleas of
those ladies she had asked PW 23-Govindbhai Patel,
Executive Magistrate, to recerd the statement of

‘ the prosecutrix. Even If the alleged omissions are

~——-—\\-__ -
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excluded, one can clearly see from the testimony of
PW 18-Smt.Jayanti Rawvi that the prosecutrix did
make grievance of rape on her and !tn;.recarding of
the FIR as per her narration; and following
thereto she had instructed the Exeuctive Magistrate

to record the statement of the prosecutrix.

249 PW 7-Madina Patel deposed that on Thursday,
next day after the Godhra riots, when her residence
at Randhikpur was attacked by the persons in the
mob, she and her daughter Farida had left their
residence, sat in jungle for two days, taken refuge
in the house of one Maganbhai at wvillage Randhikpur
over night and thereafter they were taken to
Limkheda Police Station the next day (Sunday)
morning. She deposed that at Limkheda Police
Station she found Sattarbhai, Firoz and their
families and a day thereafter (Monday) the
prosecutrix came to Limkheda Police Station. She

further deposed that she was confronted with the

PW 7-Madina further <deposed that the

prosecutrix narrated in the presence of PW 19-

L
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" Phiroz and Sattar to the Limkheda Police that her
family members were murdered and she was raped by
Jaswant Nai, Govind Nai: and Naresh Modhiya; and on
hearing such narration made by the prosecutrix, the
police gave abuses and asked them to go out and
thereupon she left the place. She further deposed
that the prosecutrix was sent for medical

examination along with one lady constable.

251 According ta PW 7-Madina, the police took
Abdul Sattar to the place where the dead bodies
were lying for the purposes of identification
around 7 p.m., and when he returned around 8§ -p.m.
she found him ¢rying. She added that Abdul Sattar
disclosed to them that there persons had met with
very bad end, PW 7-Madina further deposed that they
(i.e. the prosecutrix and PW 19-Phiroz) stayed over
night at Limkheda Police Station and next day were

taken to Godhra Relief Camp.

2 Cross-examination of PW 7-Madina reveals
B i %}at they left Limkheda Police Station for the camp
ﬁ%ﬁ ,@juund 10 or 11 a.m. and had reached the Godhra

elief Camp around 4 p.m. Her evidence further

Tp

.,|] reveals that the police were on security duty at
. the camp. She identified Latifa as one of the

social workers in the camp, Her evidence further

\-ﬁ
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reveals that she was knowing PW 3-Sugra Ismail Isa;
and she had no occasion teo visit Limkheda Police

Station again.

253 Cross-examination of PW 7-Madina further
reveals that she did learn about murder of her son
Sikandarat village Dangaria, Tal. Limkheda, Dist.
Dahod on the very day of she reaching the camp; and
no policeman had apprecached her for making
inquiries about the murder of her son Sikandar. One
can, therefore, reasonably infer from such
circumstances the mental shock PW 7-Madina must
have suffered on hearing the news of murder of her
son Sikandar. It is difficult to expect such a
woman rushing to the police or any other authority
tor making complaint or any grievance about Lhe
facts witnessed by her at Limkheda Police Station

prior to recording of her statement by the CBI.

254 Cross-examination of PW 7-Madina did not

bring to surface any contradictions or omissions
in relation to her statement before the CBI,

g owever, when confronted with her statement

recorded u/s 164 of Cr.P.C. (Ex.4-M), particularly
the facts concerning the murderous assault on her
husband and killing of her son Sikandar and her

' brother-in-law Ayub Nana Patel appearing at the

.\ -
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portions marked 'A' and 'B' in the statement Ex.4-
M, she was unable to explain how such record was
made. She denied the fact that she was with her
husband and the incident of assault had taken place
in the jungle in her presence and she had removed
her husband to the hospital. PW 7-Madina further
revealed in her cross-examination that she did not
go to Limkheda Police Station for lodging the
complaint about the loss suffered by her; and it
did not happen that she wanted to lodge a complaint
with Limkheda Police Station and it did not
entertain her complaint. When confronted with her
statement at portion marked 'C' in her statement
Ex.4-N, she admitted that she did state before the
M.M.'s Court that at Limkheda Poclice Station they
wanted to lodge complaint about the loss suffered
by them but nobody recorded their complaint; and
she had made two statements before the M.M.'s
Court. She denounced her earlier averments in that

regard. This part of her testimony, though not

cerning the core issue 0f the treatment meted

to the prosecutrix at Limkheda Police Station,

for further corroboration.

PW 19-Phiroz Ghanchi deposed that Abdul

_Sattar was his father; and he and his family,

including his parents, were brought te Limkheda

"H‘_‘h‘h““‘“““‘“*—-hﬁh1w’
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Police Station in a police vehicle from the house

of one Kanubhai on third day (i.e. Saturday) from

the day of outbreak of riots at wvillage Randhikpur.

He further deposed that two days thereafter i.e. on

4th of February or March 2002 (Monday) , the

prosecutrix was brought te the police station
around 10 - 10.30 a.m.; and he, his father and PW

T7-Madinaben were called for identification of the

prosecutrix, According to PW 19-Phiroz, the

prosecutrix narrated the facts before the police as
under :-

(i) that while she was at the place near Kuchcha
road leading to Panivela, two white wvehicles
came to the spot and a mob of persons aligh-
ted from the said vehicles and attacked her
and her relations;

(ii) that she was raped by Govindbhai Hakambhai
Raval, Nareshbhai Ramanlal Modiya and
Jaswantbhai Chaturbhai Raval; and

that one Shailesh Bhatt had snatched away

her daughter from her hands, and killed her
by smashing her on the stone.

He further deposed that the police asked PW

would be finished by giving poisonous injectian,

. According to him, the prosecutrix had also narrated

.:thﬁﬁhh*‘ﬁh‘—-““‘*-~ﬁ_1x
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some more names to the police as the offenders.
PW 19-Phiroz identified the A/17-Sombhai as
the police officer who was recording the statement

of the prosecutrix at Limkheda Police Station.

256 PW 19-Phiroz further deposed that around 4 -
4.30 p.m. his father Abdul Sattar was taken by the
police to the spot; and his father returned crying
to the police station around 10 p.m. or 11 p.m.,
and narrated the fact to him about the visit to the
spot. Next day morning (Tuesday) (i.e. 5th March
2002), he deposed, he and his family members as
well as the prosecutrix were removed to &cdhra

Relief Camp.

257 As observed above, calling of the persons
from Randhikpur to identify the prosecutrix at
Limkheda Police Station appears to be a natural
phenomenon. Though it is pointed out from the

oss-examination of PW 19-Phiroz that there is an

ed from Randhikpur for the purposes of
ntification of the prosecutrix at Limkheda
yolice Station, in relation to the statement/s
recorded u/s 161 Cr.P.C; the statement (Ex.4-M) of
PW 19-Phiroz recorded wu/s 164 of Cr.P.C,.

" corroborates this fact. PW 19-Phiroz admitted the

\-._-
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presence of other policemen at the place of
recording the statement, but he could not state how

many policemen were present at that time.

258 Cross-examination of PW 19-Phiroz further
shows that he did not know why a reference to the
prosecutrix having stated before the police about
coming of two wvehicles on the Kuchcha road leading
to Panivela and the assailants alighting from the
said vehicles is found missing, though he having
stated so, in his statement recorded by the CBI.
However, these facts are found in his statement
Ex.4-M mada.by him u/s 164 of Cr.P.C. PW 19-Phiroz
admitted that the prosecutrix did not utter the
names of Hakambhal Raval, Ramanlal and Charturbhai
Raval. However, his testimony does not suffer from
any contradictions or omissions in reference to his

statement (Ex.4-M) u/s 164 of Cr.P.C..

259 FW 19-Phiroz further deposed that he did not
state before the CBI that PW 7-Madina was asked to

after the <disclosures were made by the

offenders named by the prosecutrix. According to

. him, the narration of the facts by the prosecutrix

\ -~
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and its recording was going on simultaneously.
However, there is nothing concrete in the testimony
of PW 19-Phiroz which should prompt a prudent man

to distrust his testimony.

260 Perusal of the statemant dated 6.3.2002
(Ex.277) of the prosecutrix recorded by PW 23-
CGovindbhai Patel reveals that the prosecutrix had
furnished her name, age, occupation and the place
of residence, and briefly narrated how she happened
to leave Randhikpur and reach the road leading to
Panivel. Statement Ex.277 bears a record of the
fact that the persons arrived at the spot 1n two
white wvehicles arcund noon time assaulted them,
killed her relations, torn off the clothes of the
females and raped them. It also bears a record of
the fact that she was also raped. Statement Ex.277
makes a reference to the A/l-Jaswant Nal Lo the

A/12-Ramesh Chandana as the ocffenders.

PW 23-Govindbhai Patel deposed in his cross-
amination that he faithfully recorded the
atement of the prosecutrix without adding or
ducting anything therefrom. According to PW 23-
Govindbhai Patel, PW 18-Jayanti Ravi was making
enquiries with the inmates of Godhra Relief Camp

. about their difficulties in the evening of

\w
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J 6.3.2002; and at that time two ladies in the room
talked to PW 18-Jayanti Ravi that the prosecutrix
was raped and was separated from her relations. He
further deposed that those two ladies did not say
anything Ffurther to PW 1B-Jayanti Ravi. PW 23-
Govindbhai Patel, however, did not state rLhat PW
18-Jayanti Ravi had not made any enquiries with the
prosecutrix. If PW 23-Govindbhai Patel is to be
believed, his evidence merely shows that those two
ladies did not say anything more Lhan the fact that
the prosecutrix was raped and was separated from
her relations, and therefore, all that is recorded
in the statement Ex.277 needs to be accepted as the

facts disclosed by the prosecutrix and none else.

262 A controversy was raised from the contents
of the letter dated 5.3.2002 (Ex.440 colly.) from
the Relief Committee, Godhra to the District
Collector, Panchmahal, Godhra as to the presence of

the prosecutrix at Godhra Relief Camp on 5.3.02.

dated 5.3.02 (Ex.440 colly.) is a
isition made to the District Collector,
Godhra for supply of essential

to Godhra Relief Camp. List of

the camp as on 5.3.02 annexed thereto fzils to show

the name of the prosecutrix.
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The prosecution did not examine anybody to
throw light on the attending circumstances,
particularly, the time when such letter was
prepared and despatched. Endorsement of Mamletdar's
Office, Godhra thereon shows the date as
'5.3.2002'. Certainly this letter must have been
delivered to the Office of Mamletdar, Godhra during
working hours on 5.3.2002. Oral evidence reveals
that the prosecutrix was at Godhra Relief Camp
around 4 p.m. on 5.3.2002. Assuming the fact that
the prosecutrix was not at Godhra Relief Camp on
5.3.02, the fact of presence of the prosecutrix at
Godhra Relief Camp on 6.3.2002 is irrafutahile and
makes no difference with the fact that the

statement of the prosecutrix was recorded by PW 23-

Govindbhai Patel on 6.3.2002.

263 Evidence of W 17-Dr .Mrs.Rohini Katti,
Medical Officer, reveals that while she was on

emergency duty at Godhra Civil Hospital on 7.3.02

'(:n ! lg, 5 p.m. by Dr.Magsood and Dr.Jamilaben from

d Dr.Jamilaben that it was a case of rape. She
further deposed that she consulted Civil Surgeon
Dr. Chandana about that case as no policeman

‘ accompanied the prosecutrix, and on getting nod

P\_,



260 SC634-04
from Dr.Chandana for examination of  the
prosecutrix, she examined the prosecutrix. Written
Report Ex.137 wvouches for the dispassionate
attitude of PW 17-Dr.Rohini Katti in handling the
said case. She urged the police to take legal steps
in the matter of the alleged case of rape brought
to her around 6.45 p.m. on that day vide report

Ex.137.

264 EW  17-Dr.Katti deposed that she made
inquiries with the prosecutrix about the medical
history and could get to know that the prosecutrix
fled from I:ier residence at Randhikpur due to the
mob appreoaching her residence; and she moved
through two or three wvillages thereafter and while
she was on a Kuchcha road leading to Panivela the
mob attacked them, killed her small daughter as
well as her relations accompanying her and she was
raped by three persons after beihg taken to the

side of the trees. PW 17-Dr.Katti further deposed

at the prosecutrix had disclosed the names of the
ists and she could recollect one such name as
ant. She identified Indoor Case-paper Ex.138
the record of the medical history given by the
rosecutrix and the observations made by her. The
| medical history referred to by PW 17-Dr.Katti in

’her testimony is found recorded in the OPD case-

=
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paper Ex.138. Names of Jaswant Nai, Govind Nai and

Naresh Maurya figure therein.
'
265 PW 17-Dr.Katti further deposed that she
noticed the following injuries on the person of the
prosecutrix :-
(1) CLW admeasuring about 4 cm. x 2 cm. x 1 cm.
in the web between left hand thumb and index

finger as well as defused tender swelling on
left hand;
{11) multiple abrasions over back with scab

formation;

-

(iii} abrasions over right arm with scab
formation;

(iv) abrasion over right breast of 1 cm.

She further noticed that the prosecutrix was of 20

weeks pregnant and was conscious, co-operative,

well oriented to time, place and person. She

further deposed that she collected blood of the

prosecutrix in two bottles along with samples of

nail, pubic  hair, saliva and referred the
osecutrix to X-Ray examination for the purposes

age determination as well as detection of
X jury, particularly, of the right wrist, right
elbow, right 1iliac crest and had noted the

observations in the Indoor case-papers Ex,138.

* Corroboration to these facts can be easily found in

r___h—“‘hh‘ﬁhﬁh*‘"““Hh -
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the Indoor Case-papers Ex.138. FPW 17-Dr .Katti

opined that injury - CLW - in the web between thumb
and index finger can be caused either due to blow
of hard and blunt substance or due to fall on the
hard substance, and multiple abrasions on the back
can be caused due to friction of the rough surface
on the back, and abrasion on the breast can be
caused due to friction may be due to nalls.

According to PW 17-Dr.Katti, the injuries obsarved

by her were 4 -~ 5 days old.

266 Evidence of PW 17-Dr.Katti further reveals
that one sample of blood and vaginal swabs taken
from the prosecutrix were sent to the pathological
laboratory of the hospital and other samples were
sent to Forensic Science Laboratory, Baroda through
the police after being duly sealed and labeled. She
pointed out the acknowledgement of its receipt in
form of endorsement ‘Samples received' with dated
signature below the second sheet of the case-papers

Ex.138. She identified the bottles and test tube

the Dbiological samples from  the

and sent to FSL, Baroda along with

© 267 Evidence of PW 17-Dr.Katti further reveals

e
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that Police Yadi was not sent to her despite the
report Ex.137 and she had to address a reminder to
the police as per Reminder dated 13.2.02 (Ex.139-A)
in that regard and ultimately the police Yadi

Ex.l40 was received by her on 18.3.02.

268 Evidence of PW 17-Dr.Katti and PW 65-Dinesh
Mohan Sharma, PI, CBI, SCB, Bhopal, clearly reveals
that the report Ex.137, OPD case-papers Ex.138,
Ex.138-A, O/c. of the reminder Ex.139, Police Yadi
Ex.140, ©O/ec. of forwarding letter Ex.141, case-
paper Ex.144 and record file with case-papers were
seized from PW 17-Dr.Rohini Katti under seizure
memo dated 5.2.04 Ex.142 at the place in Madhya
Pradesh where PW 17-Dr.Katti was residing on
5.2.04. There is no further cross-examination of
the said witnesses on this point. These facts
signify how important PW 17-Dr.Katti regarded the
sald record and what made her carry the said record
with her to Madhya Pradesh after leaving Godhra
vil Hospital.

PW 17-Dr.Katti deposed that she had handed
r medical certificate dated 2.11,03 (Ex.143) to

e State CID.

. 269 The defence contended that the phrase *“No
rout™-
marks of injury over breast” is found scored|in the

T~
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observations noted in the Indoor case-papers En.l3?
and therefore the observations made by PW 17-
Dr.Katti are suspicious. It is true that such
phrase is found scored from the record of the
observations found in the 1indoor case-papers
Ex.138, However, PW 17-Dr.Katti was not confronted
and questicned in her evidence about this portion
of the writing made Ly hec. On the contrary, her
evidence shows that on the same day she and
gynascologist OW 3-Dr.Gectaben Pisagar had jointly
examined the prosecutrix at Godhra Civil Hospital

and their observations revealed the following

injuries :-
i) one healed abrasion over sternum with scab
formation;

(ii) one healed abrasion over right breast with
scab formation;

three abrasions on lower portion of right
thigh;

one abrasion on left leg;

two to three old abrasions on left scapular
reglon (back);

two small abrasions over right scapular

region (back);

. (vii) mark of scratches as well as 2 cm. x 2 cm.
bruises on both right gluteal and right
lumber regions on the back;

\‘ﬁ-—f
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N (viii) three healed abrasions with scab formation
on right arm; and
(1x) 4 em. x 2 cm. CLW in web between thumb and
index finger of left hand.
S5he further deposed that the said observations were
duly recorded by DW 3-Dr.Pisagar as per case-papers
Ex.138-A and the certificate Ex.l43 was given to
the State CID on the basis of the said case-papers.
Collection of vaginal swabs from posterior fornix
and urethra from the person of the prosecutrix was
reiterated by PW 17-Dr.Katti. Nothing contradictory
between the observations recorded by PW 17-Dr.Katti
at the indoor case-papers Ex.138 and the'ubaerva*—
tions recorded by DW J-Dr.Pisagar at the case-
papers Ex.138-A has been pointed out by the

defence. Their contention, therefore, holds no

water.

270 PW 17-Dr .Katti was cross-examined as resgards

the contents of the letter Ex.139-A making

erence to the fact that the prosecutrix was
ght by some social workers and RMO Dr.Magsood
the relief camp to Godhra Civil Hospital. PW
Dr.Katti explained that Dr.Jamilaben, wife of
br.Magsood, was a retired Medical Officer
4| engaged in the social work. She added that the two
'.mre ladies from the relief camp had accompanied

e
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the prosecutrix., Evidence shows that the fact of
the sufferings of the prosecutrix had become known
in Godhra Relief Camp and the said facts were
sufficient to attract the attention of the social
enthusiasts amongst the perscons at Godhra Relief
Camp. Nothing much, therefore, can be interpreted
from the said facts disclosed in the cross-

examination of PW 17-Dr.Katti.

271 Cross-examination of PW 17-Dr.Katti further
reveals that on 07.3.02 she learnt that the doctors
from Civil Hospital had visited Godhra Relief Camp
and Dr.ﬁ;qsacd only asked her to examine the
prosecutrix as it was a case of rape. Her evidence
reveals that she was not knowing about the case of
the prosecutrix and could only learn the said facts
when the presecutrix was brought to her. She flatly
denied that the medical history recorded by her was

given by the wsocial workers and not by the

prosecutrix. She further denied the suggestion that

According to PW 17-Dr.Katti, there are four
es of abrasions : scratches, grazes, pressure
and impart abrasions, and they can be caused either

‘' by fall, secratching with the nails or contact with

\ .
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the thorn. She further explained that bright
redness remains for 12 hours when the abrasion is

fresh, and after 12 hours blood starts drying and

scab formation starts and the scab is formed at the

end of 24 hours; and for first 2 - 3 days the scab
appears reddish brown. She added that Ffalling off

of the scab amounts to healing and it takes place
after 7 days and the scab remains after 2 - 3 days
but the healing has taken place. According to her,
all abrasions had scab formation present. She
agreed with the proposition revealed in the
Essentials of Forensic Medicine & Toxicology by
Dr.K.S.Narayan Reddy, 20th Edition, 2001 “that 4 to
7 days epithelium grows and covers defect under the
scab and after 7 days scab dries, shrinks and falls
off. Even on reading her evidence in conjunction
with evidence of ©DW 3-Dr.Geetaben Pisagar, her
opinion that the injuries noticed were 4 to 5 days

old remains undisturbed.

_ PW 17-Dr.Katti further deposed that she did
€ add or substract anything on her own in the
i % ical history so given by the patient. Whatever

not disclosed, she added, was not recorded by

her. It appears from her evidence that she had not

. questioned the prosecutrix as to how CLW or the

abrasions were caused and therefore there were no

\L
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disclosures from the prosecutrix, and consequently
no recording of such facts was made in the case-

papers (Ex.138).

274 PW 17-Dr.Katti deposed that date '28/2/2002'
was supplied by the},prasecut:ix. She added that
reference to killing of a small daughter is not in
the medical history recorded at case-papers Ex.138;
and the prosecutrix did state : "Mari sathe
balatkar thayel chhe®™ in Gujarati. She denled that
she had ever made a statement before the State CID
about the prosecutrix using the word 'rape’ as well
as word 'balatkar'. There is no further evidence of
the fact that PW 17-Dr.Katti had made such
statements before the State CID. However, a
reference to killing of a small daughter of the
prosecutrix 1is found 1in the medical histery
recorded at case-papers Ex.l138-A as under :-

“Alleged history of Rape Noted,
Detail History taken by MLC doctor.
H/o 5 mth of Amenorrhoea.

Qbstetric historyv:— ... «...

1 full term normal delivery
of female/died in rite (riot).
No H/o abortion/MTP (Medical

Termination of pregnancy)."”

refore, - it cannot be said that reference to

killing of a small daughter did not fiqure anywhere

-

" in the medical record.
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275 It is correct that PW 17-Dr. Katti had not
made record of the colour of the CLW (Contused
Lacerated Wound) despite the fact that colour of
the skin around CLW could have assisted in
ascertaining the age of the CLW. Such omission to
make record of the colour of the CLW by itself
cannot negative the finding based on the
observation of other injuries found on the person

of the prosecutrix that the injuries were 4 to 5

days old.

276 PW 17-Dr.Katti further opined that there

o

would be linear abrasions on the back of a naked
woman dragged on a rough surface for a distance of
about 30 feet, but there would be no wheel marks on
her person. She further deposed that the abrasions
recorded by her were small in dimension. She
further opined that if the face and neck of a woman

is pressed with great pressure by a person with a

foot having a chappal on, there would be a bruise

: OR"’-‘P eft at the point of application of the surface of

S

chappal. She further deposed that from the

qﬁ' ected in the wvaginal swab sent to the
athological Laboratory, Godhra Civil Hospital, and
no injuries were detected on external or internal

"genital organs. She further deposed that no semen

e W
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or blood stains were found on generative organs,
and hymen tears were due to previous deliveries.
She deposed that no damage to fetus was found. From
all these observations, she was not in position to

say whether the prosecutrix was raped or not.

2717 At this stage, it is necessary to advert Lo
the evidence of DW 3-Dr.Geetaben Pisagar. DW 3-
Dr.Geetaben Pisagar deposed that she is M.D.
(Gynaec) of 19%% batch eof Saurashtra UniversivLry,
and had served as Gynaecologist at Godhra Civil
Hospital for about 6 years. She identified the
case—pabers Ex.138-A as the record of the medical
examination of the prosecutrix done by her at
Godhra Civil Hospital around 7 p.m. on 7.3.2002.
She deposed that the prosecutrix was found carrying
a five-month baby in her womb and was to give birth
to a child second time. She further deposed that
the prosecutrix was found conscious, co-operative

/@hm and well oriented to time, place and person, and

gynaecological findings on per abdominal were
{under :-

(i) uvterus 20 weeks (pregnant size);

(ii) external ballotment present;

(1ii) no marks of injuries over abdomen;

: (iv) no tenderness,

On local examination, she deposed that she found

(\
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pubic hair were well developed; and did not notice
marks of injuries over external genitalia, nor any
tear or injuries or discharge. According to her,
old tear of hymen was noticed because of previous
normal vaginal delivery, and paer speculum
examination was easily possible. On per vaginal
examination, she deposed, she found uterus with 20
weeks pregnancy, soft, mobile and regular with no
tenderness; and her clinical observations were that
there was (i) old hymenal tear because of normal
previous delivery, and (ii) no any fresh tear or
injuries, Significantly, she deposed that cervix

was found congested because of prugnancy':

278 DW 3-Dr.Pisagar opined that from the
observations made during the examination of the
prosecutrix vide case-papers Ex.138-A and the

laboratory findings vide Ex.144 ghe did not think

that the prosecutrix was raped by three persons.

Cross-examination of DW 3-Dr.Pisagar, done

the prosecution, reveals that she had not
orded her opinion about the non-possibility of
pe on the prosecutrix. She agreed that the work
of Modi on medical jurisprudence is a standard
_treatise on the subject and Dr.K,S.Narayan Reddy is

'authurity in medical jurisprudence and toxicology.

e e
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However, in her further cross-examination she
showed her disagreement with the cobservations made
by Dr.K.S. Narayan Reddy in his work “Medical
Jurisprudence & Toxicology”, 1st Edition, 2000,
page 433 as under:-

“What Constitutes Rape ? The slightest
penetration of the panis within the vulva,
such as the minimal passage of glans
between the labia with or without emission
of semen or rupture of hymen constitutes
rape. There need not be a completed act of
intercourse. It is an essential part of
proof in a rape, that there should have
been not only an assault but actual pene-
tration. Rape can be committed even when
there is inability to produce a penile

erection. Rape can cccur without causing
any injury, and
. The doctor should

mention only the negative facts, but should
not give his opinion that rape has not
been committed. Corroboration by eye-

witnesses or circumstantial evidence is
necessary in such cases”.

280 One can easily gather from the observatlaons
made by Dr.K.S.Narayan Reddy that there always

exlsts a gap between the medical opinion and the

reality. Judicial precedents have, therefore, given

evidence and the

nion merely assigned
roborative value to the opinion evidence, The
rocess of giving opinion involves interpretation
.4 ©of the co-relationship between the act and the

7 effect observed, It is, therefore, essential that

all such facts revealing the actions involved must

R
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precisely come on record in order to properly

appreciate the opinion evidence.

281 In most of the cases the witnesses do not
give photo-finish account of the dynamics of the
acts involved in the crime. Invariably, therefore,
no positive opinion about the actual occurrence can

be given by an Expert unless the facts are clear

and precise.

282 In the instant case, DW J-Dr.Pisagar gave a

lengthy explanation to defend her opinion in the

-

following terms :-

*In this case Bilkis Bano (the prosecutrix)
has said that she was raped by three
persons. However, as per my observations,

I found no injuries on her private parts,
and there was five months old baby in her
womb and there was no injury on her abdomen;
and I found movement of the baby in womb.
On per speculum examination, I found no
injury of any type and no bleeding as well
as no injury on the mouth of uterus; and

no tenderness was detected on abdominal and
per speculum examination. On per vaginal
examination 1 found five mnntgs old baby

in womb and there was no tenderness and
bleeding. If a pregnant woman is raped

then there is pain or tenderness or
bleeding or discharge from vagina. However,

case. If the woman was forcibly raped then
these things would have been found. This
woman gave birth to a living child. These
are my reasons for not agreeing with the
aforesaid observations of Dr.K.S.Narayan

Reddy."

283 Interestingly, the observations made by DW

\v .
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3-Dr.Pisagar were befose her at the time of
writing case-papers Ex.139-A. With the denial of
the suggestion that she cannot give negative
opinion regarding finding of rape based on her
observations and pathological report, one can
fairly conclude that she knew that she could have
given negative opinion regarding finding of rape.
Then what prevented her from recording such candid
opinion in the case-papers Ex.l138-A is an
unanswered question. She also did not adduce any
standard work on medical Jjurisprudence and/or
gynaecology to substantiate her opinion.
284 A reference to the prosecutrix giving birth
to a living child made in the testimony by DW 3-Dr.
Pisagar appears to have been based on some hearsay
talks in the hospital. Even accepting the fact that
the prosecutrix gave birth to a living child after
the incident, it is difficult to come to any
conclusion therefrom that medically it was an
mpossible fact. Rape is defined under Section 375
the Indian Penal Code, 1860 as under :-

“A man is said to commit “rape” who,

except in the case hereinafter excepted

has sexual intercourse with a woman

under circumstances falling under any

of the six following descriptions:-

Firstly - against her will,

secondly - without her consent,

thirdly - with her consent,
when her consent has been obtained by

—
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putting her or any '‘person in whom she

is interested in fear of death or of
hurt,

fourthly - «eisvees

285 Evidence of PW 9-Dr.Rakeshkumar Mahato
reveals that there 55 excepticon to the generalisa-
tion that it is 1 practically impessible for
physically forecible rape to occur without some
marks of wviolence being left on the wvictim. The
work of Dr.Lester Adelson on the Pathology on

Homicide quotes this exception in the following

Ll

terms :-
“When the woman has been so terrprized
by display of a deadly weapon or a
threat of death that she submits
unwillingly to intercourse without
offering physical resistance”.
In the instant case, there is evidence of the fact
that the mob, including the A/l-Jaswant Nai,
carried deadly weapons at the material time. The
fact, therefore, cannot be ruled out that the
prosecutrix was terrorized by display of deadly

weapon/s so as toe bring about her unwilling

ission to intercourse without offering physical
istance. If there is sexual intercourse without
physical resistance, it would be like any other
Oormal sexual intercourse. It is not shown from the
medical works that a pregnant lady carrying 20
weeks fetus in womb would suffer abortion if she

has sexual intercourse once, twice or thrice in

F\v
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succession.

286 Cross-examination of the prosecutrix
reveals that after she fell on the ground she was
dragged to one tree, approximately upto 30 feet,
and when she was being dragged she was being beaten
by them - the A/l-Jaswant, A/2-Govind, A/3-Naresh.
Pertinently, the prosecutrix deposed that when she
was caught her clothes were torn and she tried to
save herself; and ghe tried to release herself from
their clutches when she was being dragged: and she
remained on the ground where she was dragged. Her

ent.lr; evidence shows that the process of dragging
upto 30 feet was a dynamic process and not o
uniform one like dragqing of a listless person flat
on the back to a distance of 30 feet, For a linear
abrasion to appear on the back, it is necessary
that a nude victim should lie flat listlessly on
the back on a rough surface and dragged upto a

distance of 30 feet in the same condition. It

ﬂﬁﬁﬂc’) nnot be understood from the evidence of the
. ; &

’&3 secution that at the material time she was

§ Al 12 _'*
x{’?\ E

_Mnitian continuously wupto a distance of 30 feet.

x‘d’a‘?(}g '* he prosecutrix deposed that when she regalined

ﬂ:an:cinu:nu: she found herself naked. Medical

@da and dragged on her back without change of

evidence is, therefore, incapable of breeding a

g -

e
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reasonable doubt in relation to the testimony of
the prosecutrix. On the contrary, the medical
evidence on record has a potential to suggest some
amount of physical violence suffered by the

prosecution,

287 PW 9-Dr.Rakeshkumar Mahato deposed that
after passing MBBS Examination in 1999 from
Darbhanga Medical College, Lehria Sarai, Bihar, he
joined medical services of the State of Gujarat as
Medical Officer in January 2002 and was posted at
Community Health Centre, Limkheda, District Dahod,
Gujarat. At the material time, Eha evidence
reveals, he worked under Medical Superintendent Dr.
R.M.Patel, Gynaecologist at CHC, Limkheda. He
deposed that the record - OPD Register, Indoor
Register, Medico-lLegal Cases Register - of the work
done was maintained at Community Health Centre,
Limkheda. He further elaborated that Pharmacist at
the OPD during OPD hours between 8,30 a.m. and 1
.m. as well as between 4 p.m. and 6 p.m. every day
ept weekly and public holidays, used to make
ries in the OPD Register Ex.37 and at all other
imes purses attending to the patients used to make

entries in the OPD Register.

288 PW 9-Dr.Mahato deposed that due to Godhra

N
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riots in flow of the patients was large; and he
happened to examine Saddam Shaikh at about 1.55
a.m., on 4.3.02., He identified OPD paper Ex.8B-A,
Indoor case-paper Ex.88-B, Medico-Legal Certificate
dated 4.3.02 Ex.88-C and the entries Ex.B89 colly.
in the Medico-Legal Cases Register Art.38 as the
relevant record of the examination of Saddam Adam

Shaikh.

289 He further deposed that one Mohsin Yusuf
was brought to the Community Health Centre, along
with Saddam, by a policeman named Narpatsingh, and
the relevant record of the examination of Mohsin
Yusluf is as per OPD case-paper Ex.90-A, Indoor
case-paper Ex.90-B, Medico-Legal Certificate Ex.%0-
C and entries Ex.89 colly. in Medico-Legal Cases

Register Art.38.

290 According to PW 9-Dr.Mahato, he found on

the person of Saddam Adam Shaikh a CLW admeasuring

p towards right side. He further deposed that
v mistakenly recorded the date of examination of
addam Adam Shaikh as 4.1.2002 instead of 4.3,2002
the OPD case-paper Ex.88B-A. Likewise, he

in
' deposed, he had committed a mistake in recording

e
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the time of examination of Saddam and Mohsin bf the
hospital as 10 p.m. in the Medico-Legal
Certificates Ex.88-C and 90-C, respectively. He
further deposed that similar mistakes in dating the
entries were made in the indoor case-papers Exs.B8-

B and 90-B, respectively,.

291 PW 9-Dr.Mahato deposed that one Joravar
Singh, Constable, Buckle No,1031, came to the CHC
and teld him that he would go back to the police
station and return for taking the children - Saddam
and Mohsin - to the police station but he did not
return; and around 9.15 a.m. on 4.3.ﬂ2Jnne Safibhai
Karimbhai, a social worker, came to the CHC with
the police and took the said children to Godhra
Relief Camp after acknowledging receipt of the said

children below indoor case-papers Ex.90-B,

292 OPD case-paper Ex.88-A 1is found dated
y — 4.3.2002. However, the date '4.1.2002"' is found

€ date column bears date '4.2.2002 1in the
andwriting of PW 9-Dr.Mahato. Time 1.55 a.m. is
found endorsed in the date column in the indoor
case-papers Ex,.88-B. OPD case-paper Ex.90-A

'.n:ancerning Mohsin is found dated 4.2,2002 and the

.\v
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date below in the date column appears as 4.3.2002
in the hand of PW 9-Dr.Mahato. Indoor cCase-papers
Ex.90-B concerning Mohsin is found dated 4.3.2002
and date below in the date column appears as
4.2.2002 in the hand of PW 9-Dr.Mahato and time
‘1.55 a.m.' is found endorsed in the date column.
Comparative study of the handwriting appearing on
the OPD papers Exs.88-A, Ex.90A and Indoor papers
Exs.88-B and 90-B reveals involvement of common
person in filling the columns therein during
preparation of the said papers. Registration
numbers allotted to the patients Mohsin Yusuf and
Saddam Adam Shaikh are found consecutively numbered
as 356 and 1357 respectively. Entries concerning
Saddam Adam and Mohsin Yusuf in the OPD Register
Art.37 are found consecutively made as per the

entries Ex,94 colly.

293 Scrutiny of the entries in the OPD Register

Art.37 reveals that the entries Ex.94 colly. are

Art.37 and MLC Register Art.38. PW 9-Dr.Mohato was

-

"not in position to find any corresponding entry in

\
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the MLC Art.38. No explanation for this was asked
from the witness by the defence. Evidence, on the
other hand,shows that MLC Register Art.38 was
maintained for making record of the medico-legal
cases and not others, Pertinently, the entries
immediately succeeding the entries Ex.100 colly.
are found dated 3.3.2002 and one such entry at
Sr.No.3901 in respect of examination of Shakriya
Siska in the OPD Register Art.37 and dated 3,3.2002
finds corresponding equivalent entry No.1792 dated
3.3.2002 in the MLC Register Argp.38. Entries
corresponding to the entries Ex.24 colly.
pertaining to Saddam Adam and MohsinJ!usuf in the
OPD Register Art.37 can be found at Sr.No.1794 and
1795 dated 4.3.2002 Ex.89 in the MLC Register
Art.38.

294 PW 9-Dr. Mahato deposed in the cross-
examination that initially entry of the patient

used to be made in the OPD Register and thereafter

case-paper used to be made and such patient
to be examined by the medical officer; and on
ination of such patient the medical officer
to record his observations on OPD case-papers
recommend medical treatment. PW 9-Dr.Mahato

further revealed in his cross-examination that

-

‘Indoor case-papers used to be made in case of the

—\J
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patient admitted to CHC and nurses on duty used to
fill the particulars of the patient so admitted in
the Indoor case-papers and the medical officer used
to record the observations made and treatment
advised in such indoor case-papers. According to PW
S-Dr.Mahato, a MLC Certificate used to be prepared
either on the same day or later on depending on the
workload and entry in the MLC register used to be
made at the time of preparation of MLC certificate,
He further elaborated that such entry in the MLC
register was required to be made at the most within
one or two days and MLC register was maintained
chrénnlogically and serially. He further deposed
that MLC register used to be kept ready whether

police came to seize it or not.

295 PW 9-Dr.Mahato was confronted with the
entries in the MLC Register Art.38. According to
him, some of the entries therein were made by the

medical officers whom he could not identify; and

ere were other doctors on deputation at CHC,
heda. Entries Exs.98, 9%, 102, 103, 104 in the

'?Jﬂﬁgister Art.38 depict the manner in which the
i register was maintained at CHC, Limkheda
spite a certificate of authenticity recorded

under the seal of Superintendent, Community Health

‘ Centre, Limkheda, Dist. Dahod at the end of it.
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Entries in the registers - OPD Register Art.37 and
MLC Register Art.38 - and indoor case-papers can be
read as a sad comment on the affairs ruling in the
medical services administration in the State of
Gujarat. However, it would not be prudent to draw
conclusions from such treacherous records that
Saddam Adam and Mohsin Yusuf referred te in the
entries Ex.94 colly. were examined on 2.3.2002.
Pertinently, wentries Ex.94 colly. immediately
precede the entries dated 4.3.2002. Going by the
primary record - OPD case-papers Exs.88-A and 90-A
and the other oral evidence -~ one can reasonably

believe that Saddam Adam and Mohsin Yusuf were
examined around 1.55 a.m. on 4.3.2002.

296 PW 9-Dr.Mahato deposed that the prosecutrix
was brought to EHE..: Limkheda by a lady Constable
with a Yadi (Ex.203) written in Gujarati. He
identified entry at Sr.No.3983 dated 5.3.2002
(Ex.95) in the OPD Register Art.37 made Dby the

armacist concerning the prosecutrix. He further

a.m, on 5.3.2002 and recorded his

gister Art.38. He further deposed that he had
issued MLC certificate dated 5.3.2002 Ex.93

* concerning the examinatiocn of the prosecutrix. He
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identified entry at Sr.Ne.1796 dated 5.3.2002

Ex.91 in MLC Register Art.38 as the entry regarding

examination of the prosecutrix at CHC, Limkheda,

297 PW 9-Dr.Mahato further deposed that he
found swelling of the left hand and pain in neck
and back of the prosecutrix as well as complaint
of pain in right occipital area of the scalp. He
further deposed that he had advised X-Ray
examination for further diagnosis. According to PW
9-pr.Mahato, he had made a mistake in describing
the area of swelling as right hand instead of left
hand. He identified the seizure memo Ex.97 as the
memo bearing the record of handing over of the OPD
and indoor case—papers, MLC  Register, MLC
certificate, MLC and X-Ray plates concecning

examination of the prosecutrix to the CBI.

298 In the cross-examination PW 89-Dr.Mahato

further revealed that Saddam Adam only responded to

299 PW 9-Dr.Mahato further <depcocsed in the

—

——
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cross-examination that when he inquired with the
prosecutrix about medical history, there was
narration coming from her in Gujarati, which he
could not understand, HE further deposed that he
asked her in Hindi and he could not get response
thereto from her. According to PW 9-Dr.Mahato, the
prosecutrix was making gestures te hint at the
injury; and accordingly he had recorded the facts
of injury as the history given by the prosecutrix.
mr—
He added |[from the Yadi he could belleve that it was
a medico-legal case; and despite his queries the
prosecutrix did not say anything except the
gestures about the pain in the neck and scalp. He
expressed that he could not say whether the

prosecutrix did not tell him about the rape.

300 A pertinent fact is revealed through the
cross-examination of PW 9-Dr.Mahato that from the
Yadi he could believe that it was a medico-legal
case. According to PW 9-Dr.Mahato, he tried te

ld net understand its contents. He deposed that
did not call Mr. Sanjay Rathod, Pharmacist, who

prepared OPD case-paper Ex.92 concerning the

osecutrix and who knew Gujarati, for
understanding what was written in the Yadi. His

- evidence shows that he did not call anybody to

B M
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understand what was written in the Yadi despite the
fact that there was realisation on his part that

the Yadi was important in madico-legal cases,

301 According to PW 9-Dr.Mahateo, he wused to
take assistance of the Pharmacist or the Nurses on
duty for understanding the contents of VYadis or
somet ime the persons attending the patients used to
explain to him the contents of the Yadis. He
averred that he was knowing little Gujarati like
the phrases "Kem chhe”. He further deposed that he
used to diagnose the patients not from what was
tnid but from symptoms. He denied the suggestlion

that he could understand many things of Gujarati.

302 One fact clearly emerges from the evidence
of PW 9-Dr.Mahato that he joined the office as
Medical oOfficer in January 2002 and happened to
handle large inflow of patlents following Godhra
riots at the end of February 2002. This means that
the time of joining the service in January 2002
9-Dr .Mahato, a native of Bihar, was not
versant with Gujarati and continued to be so at
e time he examined the prosecutrix on 5.3.202.
Mpwever, he was expected to take assistance of
_ somgone knowing Gujarati when he realised that it

" was a medico-legal case concerning a female wvictim

e
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in riots.

303 PW 9-Dr.Mahato deposed that he understands
the words 'Balatkar', 'Sambhog' and 'Bura kaam' but
does not understand the word 'Khotu kaam'. PW 9-Dr.
Mahaate promptly thereafter averred that he
understands what is 'Khotu kaam'. According to PW
9-Dr ,Mahato, he did not hear from the prosecutrix
the words 'Balatkar', 'Sambhog' and ‘'Bura kaam';
and if the prosecutrix had told him anything about

rape in Gujarati he could not have understood that

fact.

304 On the other hand, there is evidence of PW
23-Govindbhai Patel that he had noticed Sharifa,
Latifa and the prosecutrix speaking with each other
sometimes in Hindi, sometimes in Gujarati; and the

prosecutrix had used the word 'Balatkar' found in

the statement Ex.277.

Evidence of PW B-Saddam reveals that

etimes he used to talk with the prosecutrix in
i. However, evidence of PW 7Tl-Dhanashree
markar reveals that the prosecutrix could reply
o her questions asked in Hindi in poor Hindi.
2| Being a native of Gujarat, it appears that the

‘prosecutrix was at ease in Gujarati rather than

)’“‘-~_ﬁ_______‘_ﬁ___ﬁ_ﬁ .
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Hindi. Evidence also reveals that assistance was
taken by the IOs of Gujarati Interpreter for
recording the statements of the prosecutrix; and at
times, the evidence reveals, there was confusion
in understanding of the 1I0s as to what she had
actually revealed. Naturally, in the given
circumstances, the prosecutrix was likely to
express the facts 1in her mother tongue 1i.e.

Gujarati.

306 Cross-examination of PW 9-Dr.Mahato further
reveals that he was conscious about the precautions
h; was required to take as a medical officer in the
case of rape victim. Difference between the
observations recorded by him in respect of
examination of the prosecutrix at the indoor case-
papers Exs.92 and MLC certificate Ex.93 and the
observations recorded by PW 17-Dr.Katti and DW 23-
Dr,Pisagar in the indoor case papers Exs.138 and

138-A, respectively, clearly demonstrate the casual

cach of PW 9-Dr.Mahato in handling the case of

prosecutrix. His negligence in discharging his

ﬂg es as a medical officer dealing with riot cases

>/

ompounded by the lack of his understanding of

Community Health Centre,Limkheda was further

,Gujarati language. Though PW 9-Dr.Mahato denied

£l

that he was under tension when his statements were

\-.w‘
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recorded, a fact contrary to this denial surfaces
in his cross-examination when he admitted Cthe
correctness of the statement “I am under tension”
recorded by the CBI on 12.2.2004. PW 9-Dr.Mahato
very well knew that he had committed mistakes in
discharging his duties as the medical officer, CHC,
Limkheda and this was the reason why he was under
tension while giving statement before the CBI on
12.2.2004, PW 9-Dr.Mahato denied that he was
threatened by the CBI to fabricate the evidence as
desired by them or else face prosecution. From the
previous discussion, it is wvery clear that the
affairs at CHC, Limkheda were in disarray and there
was & casual approach of PW 9-Dr.Mahato in the
matter of examination of riots victims,

particularly the prosecutrix.

307 Humerous anomalies in the medical records
evidenced through the testimony of PW 9-Dr.Mahato

clearly rule out the fact that the case-papers

319@\5;: 88-A to 88-C, 98-A to 98-C and Ex.92 were
ﬂnhricatnd with the assistance of Mr.Rathod,

rmacist, and the Nurses at the instance of the
1. As regards the discrepancy in the evidence of
PW 9-Dr.Mahato in relation to the statement dated
1.10.03 recorded by Gujarat CID, PW 9-Dr.Mahato

'.dnniad hav'.é'made any discrepant statements before

\#‘
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Gujarat CID.

308 PW 52-Kalubhai vohania, PI, CID, Gujarat,
however, deposed that PW 9-Dr.Mahate had made
statements that : (i) he could follow what she (the
prosecutrix) talked in Gujarati; (ii) the
prosecutrix had told him about the painful injury
on her left palm; (1ii) the prosecutrix replied to
the query that public had assaulted her; (iv) the
prosecutrix did not state any fact about the rape
except the fact of assault; (v) the prosecutrix was
free of shock, sorrow and threats; (vi) the
ﬁ%nsacutrix was giving correct replies as per
portions marked 'A' to 'F' in the statement Ex.274.

A fact, however, remains that PW 9-Dr.Mahato was
recently employed person from non-Gujarati State -
Bihar - at Community Health Centre, Limkheda and
had not pass the test of Gujarati language.

Evidence also shows the casual approach of PW 9-
Dr.Mahate 1n dealing with the case of the

CO0¥ 5
\()‘!\'u ""’%: ecutrix. These statements, therefore, do not

K
£ R

.,.f
'ég much difference with the facts revealed in the

ce of PW 9-Dr. Mahato.

PW 13-Mukeshbhai Harijan deposed that some
days after Godhra riots, the police took him to one

‘Kotar (ravine) at the outskirts of wvillage

\...f
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Kesharpur at about 12.30 p.m. where he and other
neighbours had dug a waist-deep pit, and 7 dead
bodies - 4 females, 2 boys and 1 girl were buried

in the pit dug by them. Pertinently, he deposed

that he found Lwo doctors, one male and one female,
and no other lady at the said place when he was at

the said place between 12.30 p.m. and 530 p.m.

310 In the cross-examination, PW 13-Hari jan
described the spot as the place lying off the
Kuchcha road branching off the Phcca road leading

from Piplod to Randhikpur and as the place which

could be reached after walking on a Pagdandi (foot-

track) across the hill for a distance of about 2

kilometers.

311 PW l4-Mavsi Mulabhai Patel deposed that he
was conducting a provision store at village
Kesharpur and he used to keep salt in his shop for

sale. He did not support the prosecution on the

PW 73-Somabhai, husband of Kampaben,

Mpmpanied by Ramsinghbhai, Dy. Sarpanch and two

. in March 2002 and purchasing three gunny bags
weighing 90 kgs., of common salt from his shop on
. payment of Rs.90/- towards its cost. His hostility

to the prosecution can be seen from his statement

——
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dated 6.1.2004 Ex.330 recorded by PW 57-Randhir
Dudhraij.

312 PW 15-Baria Nayaka deposed that he happened
to read a4 news item published in the Gujarat
Samachar issue dated 5.3.2002 regarding some dead
bodies lying in Kesharpur 4jungle, and therefore he
and PW 73-Somabhai Nanabhai from Kumpur decided teo
approach Limkheda Police Station. Publication of
the news item, as deposed by PW 15-Baria Nayaka,
, indicates that a wide publicity was received to the
fact of dead bodies lying in Kesharpur jungle. How
“this fact could reach news media cannot be
understood from the evidence. Evidence of PW 15-
Baria Nayaka also signifies how enthusiastic were
PW 73-Somabhai and PW 15-Baria Nayaka in the Ffacts

concerning the present case.

313 PW 15-Baria further deposed that while they
were standing at the bus stand at Kesarpur around
a.m, on 5.3,2002 waiting for a bus to Limkheda,

police plcked them up and toock them to the
tar (ravine) after passing Panivela; and they had
reluctantly joined the police as panchas. More  or

less, similar facts were averred by PW 73-Somabhai

Chauhan, ‘Qh
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314 At Sarkotar, PW 15-Baria and PW 73-Sombhai
Chauhan deposed, they found several policemen, one
male and one female doctor, one lady panch and
labourers, They further deposed that the post-
mortem examinations of the 7 dead bodies, 4 females
and three children, found lying there, were carried
out and thereafter the bodies were buried in a pit.
They further deposed that injuries were noticed on
the dead bodies and the facts were recorded as per
inquest panchnama Ex.123 on 5.3.2002.

315 Pertinently, PW 73-Somabhai Chauhan deposed
that one woman named Eﬂmnmlhhai had signed
the panchnama; and the photographs were taken of
the dead bodies lying there (i.e. at the Sarkotar
in Kesharpur jungel) for the purposes of future

identification.

316 PW 15-Baria Nayaka 1initially deposed that
nobody identified the dead bodies and later on
averred that one Muslim person present there had
!identified a dead body of lady as of one Halima. He
was, however, not certain about the said fact. PW
15-Baria Nayaka was not in position to name the

lady panch.

317 Both PW 15-Baria Nayaka and PW 73-Somabhai

e
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Chauhan were hostile to the prosecution inasmuch as
they contradicted their earlier statements : (i)
that no lady named Smt. Ramtiben Mangalbhai Baria
other than lady doctor was present; (ii) that
corpses were buried in the pit with salt purchased
by the police from the shop of PW 14-Mavsi Patel at
Kesherpur; (iii) that PW 10-Rameshbhai Soni had
photographed the dead bodies; (iv) that Sattar
Abdul Ghanchi was not present at the spot; (v)] that
no lady had impressed thumb impression on the
panchnama Ex.123 in their presence at the spot; and
(vi) that there was no body to identify the dead
bodies, recorded by the CBI on 7.1.2004.

PW 15-Baria Wayaka, however, admitted that
after recording the statement he had shown the

place;where the dead bodies were buried, to the CBI.

318 Cross-examination of PW 15-Baria, done on
behalf of the accused, reveals that Kotar, where

the dead bodies were found, was not accessible to

he wvehicles; and scene of offence panchnama was

corded between 1 p.m. and 2 p.m. on 5,3.2002 as

319 Evidence of PW 16-Balwantsingh Rajput

\v
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reveals that the A/l4-Saiyed had showed a spot in
Kesharpur jungle not accessible to the vehicles in
Kotar (ravine) where the bodies were found lying;
and the A/l14-Saiyed had indicated 3 - 4 places at a
little distance away from each other at the said
spot on 11.3.2004 and the said facts were noted as
per panchnama Ex.129. His cross-examination only
reveals a material fact that the places visited on

11.3.04 and 13.3.04 were different.

320 PW 22-Chandubhai Patel, Nayab Mamletdar,
Tahsil Limkheda, Dist. Dahod, deposed that around
8 - B.30 a.m, on 5.3.2002, he, ﬁ;.Pandya; Mamletdar
and Mr.G.B.Parekh, Sub-Divisional Magistrate, left
for wvillage Dudhiya; and at village Dudhiya Mr.
Patel (Accd.No.15) showed te them the place of
firing at village Dudhiya where one lady in injured
condition was found crying near the dead body of a
male person. His evidence further reveals that

condition then prevailing in his Tahsil was so

Fﬂﬁ?ﬁ""werst that he was not in position to go to Chundadi
4

B

heda; and Mr.Parekh, SDM, himself and two

-4 ?'é«.:;r .l-q"z ‘icemen could venture to proceed to Chundadi in a
N "
R ) jgep around 1.30 p.m.; and at some places they

found the road to wvillage Chundadi blocked with

-

-stones and trees, and at one place they could not

T
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proceed in the wvehicle any further due to such
blockade and had to get down from the vehicle. He
further deposed that a little time thereafter he
could manage to reach Bijalbhai's place at village
Chundadi on a motor-bike and thereafter he could
bring the two Muslim persons to Mr.Parekh, SDM, and
subsequently the tweo Muslim persons were taken in a

jeep to village Limkheda.

321 PW 22-Chandubhai Patel further deposed that
Gadhra.Tnain Incident occurred on 27.2.2002 and a
day following thereto WVishwa Hindu Parishad had
declared Gujarat Bandh and Bajrang Dal had

supported this Bandh.

322 Some more additional facts concerning this
aspect are brought on record with the cross-
examination of PW 22-Chandubhai Patel. PW 22-
Chandubhai Patel deposed that the tense atmosphere

at Dudhiya was brought under control; and village

leaders from both Hindu and Muslim communities were
lled before Mr, Parekh, 5DM, and were advised not

indulge in communal strife; and he was not
epared to go alone to wvillage Chundadi as the
condition in the entire district was not safe. This
material fact remains undisturbed in the cross-

examination of PW 22~-Chandubhai Patel.

F-hh*“_“‘“*-n_ﬁhﬁh " ’
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323 PW 22-Chandubhai Patel further deposed that
on the way he came across two policemen around 3,30
p.m. and one of them was the A/14-PSI Saiyed from
Fatehpura Police Station and the other was the
A/l3-Narpatsingh. According to PW 22-Chandubhai
Patel, they were told by the said policemen that
some Muslims were killed near the tree in the
vicinity; and the A/14-Saiyed showed Lhe corpsea of
two women lying below the tree and thereafter took
Mr.Parekh, SDM, to Kotar and .bushes for showing
more corpses. He added that Mr.Parekh SDM, and the
Afl4-Saiyed returned after vini"ting the Kotar and
bushes sometime thereafter; and he had noticed one

male and female duo of doctors standing near the

corpses of two women lying below the tree.

324 PW 22-Chandubhai Patel deposed that
Mr.Parekh, SDM, asked the doctors duo about the

post-mortem examination and they were told that the

st mortem examination was going on. He fairly

sed that he had noticed some men busy digging
ﬁ'r pits in Kotar; and had also noticed two
ilians - one Mr. Ramsinghbhai Nayakabhai (PW 15)
Mr. Somabhai (PW 73), Sarpanch, Group Gram
Panchayats, Kesharpur. He deposed that they were at
:tha said spot for about 25 to 30 minutes and

'\J
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thereafter proceeded towards Limkheda with the said

two Muslim persons.

325 Cross-examination of PW 22-Chandubhai
reveals a pertinent fact that no inquest over the
dead body of the male person found lying at village
Dudhiya was held in his presence desplite the fact
that they were there for about 4 or 4-1/2 hours.
He, however, denied the suggestion that he was
knowing in the morning of 5.3.2002 about Kesharpur
killings and SEM had informed Mr.Parekh about it
then. Though his cross-examination shows that he
had made discrepant statement regarding knowing of
killing before the CBI on 18.2.2004, a fact remains
that they did come across two police personnel on
the way to Limkheda around 3 p.m. showing the
landmark of a mango tree where the dead bodies were
lying. Pertinently, evidence of PW 22-Chandbubhai

Patel reveals that he did not know whether inquest

t in Kesharpur jungle. He denied the suggestion
t the CBI had threatened him to state the facts
desired and thereupon he had withdrawn the
pplication for anticipatory bail moved by him
.before the High Court at Ahmedabad. He asserted

'that he was not knowing what happened to the

L
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anticipatory bail application before the High Court
at Ahmedabad. This would only show that he was

anticipating arrest in the present case and nothing

else,

326 PW 22-Chandubhai Patel further disclosed in
his cross-examination that one has to travel 1.5
kilometers from his residence at Chhaparwad on a
Pucca road before reaching Kuchcha road leading to
village Panivela; and one passes through Sarjumi,
Randhikpur on way to Chundadi from village Dudhiya.
He further deposed that there were two ways from
Chundadi to Kesharpura, one Jvia Randhikpur and
other via Pipliya; and one has to pass by a dam
when one takes a route to Kesharpura from Chundadi
via Pipliya; and Randhikpur is at the distance of
about 10 to 12 kilometers from Dudhiya. Description
of the routes in the evidence of PW 22-Chandubhai

Patel pertains to the routes taken by an individual

in normal circumstances.

Evidence of the prosecutrix shows that the
country route was taken by them, and
fore it is difficult to pass any adverse

mments against the testimony of the prosecutrix
in relation thereto. However, a fact emerges from

‘the aforesaid discussion that the place described

r‘\ﬂj
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by the prosecutrix as the place of offence on
13.3.2004 was different than the place where the

dead bodies were found lying at Sarkotar on
5.3.2002.

28 Nowhere in the evidence it is seen that the
prosecutrix had shown the place of offence to the
Limkheda Police. A contention has been raised that
there is indication of the place of crime in the
FIR Ex.56 with the term ‘Kotar' used therein.
However, the prosecutrix has disowned the FIR
Ex.56. There is no apparent reason available from
the record as to why the prosecutrix was not taken
to the place 'Sarkotar' where the dead bodies were
found lying. On the contrary, the scene of offence
panchnama ExX.124 recorded by Limkheda Police makes
reference to one unknown person i.e. one Maganbhai
Dheersingh Baria, resident of Zarola, as Cthe
person, showing the place of incident.

329 PW 34-Amritsinh Khant deposed that he wrote

g he inquest panchnama Ex.123 at the instance of the
“ 16-Bhabhor, CPI, the A/l4-Saiyed, PSI, and the
Q%QE-Harpatsinqh. HC, upon the dictation given by

e A/l14-Sziyed and the A/13-Narpatsingh at the
spot in Panivela-Kesharpur jungle where the corpses
.were found lying. According te him, they left

Randhikpur Outpost around 9 a.m. in a police jeep

r\v}_
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and a minibus of the A/l4-Saiyed on 5.3.02. He
deposed that PW 38-Arjunsingh Patelia was at the
wheel of the police jeep bearing registration No.GJ
17-229 at their disposal. He further deposed that
around 92.45 a.m. they reached the area where the
corpses of 4 ladies, 2 boys and one girl were found
lying. He further deposed that the A/l4-Saiyed
conducted the inquest in the presence of the two
panchas; and the corpses were buried in a pit after
post mortem examination done by the medical
officers present at the site. According to him,
one Abdul Sattar had identified one of the corpses
as that of one Aminaben. Strangely, he deposed that
nothing from the corpses was preserved for the
purposes of establishing their identities. He
confirmed the fact that around 3 p.m. on 5.3.02
SDM, Devogad Baria and Mamletdar Mr.C.B.Baria came

to the site where the corpses were buried.

30 Evidence of PW 34-Amritsingh Khant reveals

at he was hostile to the prosecution, as most of

i \
{ 'j_ .'-:i e police witnesses were, in the present case. He
u‘\u‘w efused to admit the following facts which are
Ty
Vo ¥ y found recorded in the statement dated 24.2.2004

S ..| recorded by the CBI :-

(1) the A/l13-Narpatsingh approaching the A/16-
Bhabhor in the evening of 4.3.2002 and

—



(11)

(iii)

(iv)

{v)

‘qv (viii)
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informing him of the wireless message f[rom
PS Limkheda on behalf of PS1 Patel B dead
bedies lying in Kesharpur jungle;

the A/16-Bhabhor, CPI, the A/l3-Narpatsingh
HC, the A/l14-Saiyed, PSI, PW 35-Ranji singh,
PC, PW 36-Abhaysingh, PC, Bharatsingh,
Driver, and two SRF Constables leaving for
Kesharpur jungle in the jeep of the A/16-
Bhabhor and minibus of the A/l4-Saiyed;
collection of Camera from the shop of a
photographer near Randhikpur outpost;
taking of PW 28-Bhavin, photographer and

PW 29-Balusingh with them;

the entire team reaching Kachcha road
leading to Panivela village near Chhaparwad
around 5.30 p.m. and after getting down
from the vehicle they taking right turn and
searching for the dead bodies while
walking;

receipt of wireless message from the A/18-
Bhagora, Dy‘SF,JTructinq them to proceed to
other side of the hill near Ashram near
Kesharpur;

reaching the spot within 10 minutes there-
after;

one Abdul Sattar Ghanchi coming with PSI

\.u

B.R.Patel;



(ix)

(x)

(xi)

(xii)

(xiii)

{xiv)

L
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seeing 8 dead bodies including the dead
body of 3 years old girl at the said spot
on 4.2,2002;

PW 28-Pravin taking photographs of the dead
bodies;

PC Budhsingh noting the positions of the
dead bodies;

Abdul Sattar CGhanchi 1dentifying 8 corpses
as the dead bodies of the relations of the
prosecutrix and her famlly on 4.3.2002;
that no lady panch named Ramtiben was
present at the time of the inqueat; and

the A/l4-5aiyed, ﬂflﬁ—PH;El, A/16-Bhabhor,
A/1B8-Bhagora discussing further action

and taking decision to hold the Llnquesl on
the next day morning i.e. on 5.3.2002

and to call the doctors from PHC, Bandibar
and Dudhia for the purposes of post mortem
examinations;

giving instructions to the A/13-Narpatsingh
for calling the doctors;

leaving the place unguarded without
ensuring safety of the dead bodies around
10 p.m. on 4.3,02;

the A/19-Dr.Arunkumar Prasad and the A/20-
Dr.Sangeeta Prasad not conducting the post-

mortem examinations properly;

‘\w
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(xviii) The A/13-Narpatsingh, A/l4-Saiyed, A/16-
Bhabhor and A/18-Bhagora not directing the
Medical Officers to conduct the post mortem
properly;

(xix) procurement of salt and use of it for the
burial of the dead bodies on instructions
of the A/13-Narpatsingh;

(xx) holding of inquest under the supervision of
the A/18-Bhagora on 5.3.02; and

{xxi) failure of the A/19-Dr.Arunkumar Prasad and
the A/20-Dr.Sangeeta Prasad to dissect the
dead bodies in order to know the cause of
death.

A bald explanation for such anomalies in his
evidence that he was threatened by the CAI
officers with removal from service can also be
found in his evidence. Similar version of the
events concerning the inguest panchnama Ex.123 ean

be found in the evidence of PW 35-Ranjeetsingh

Patel.

At this stage it is worthwhile to
tinise the evidence concerning the photographs
.59/1 to 59/17. The prosecutrix had identified
e dead bodies appearing in these photographs.
Fhotograph of the dead body of Saleha Ex.59%/4 is

not found in the set of photographs Exs.59/9 to

r‘-ﬁh*h—hhh‘_‘_‘H‘“‘ﬁnuj;f
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aas 59/17. There is no reference to this dead body in
the inquest panchnama Ex.123. Evidently, the bodies
were buried on 5.3.2002 much before darkness had
set in. Report Ex.309 of the scientific
investigation done in respect of the said
photographs reveals that the photographs Exs.59/1
to 59/8, including the photograph of the dead body
of Saleha Ex.59/4, were taken in artificial light
and other set of photographs Exs.59/9 to 59/17 were
taken in broad day light. Certainly, therefore, the
photographs Exs.59/1 to 59/8 .were taken prior to
the photographs Exs.59/9 te 59/17 i.e. at least a
4

day before 5.3.2002. This goes to show that PW 34-

Amritsingh Khant is not telling the truth,.

332 Interestingly, the cross-examination of PW
34-Amritsingh Khant reveals that he did not narrate
anything about wvisit to Lhe Kesharpur Jjungle on
4.3,2002 before State CID for the reason of not

going there. However, one can easily see from the

o
f}videnca of PW 34-Amritsingh EKhant why he did not
3

!

ﬂirate anything about the wisit to Kesharpur
o

le on 4.3.2002 before the State CID.

PW 35-Ranjeetsingh Patel <deppsed that

_ﬁ*complaint Ex.56 was narrated by the prosecutrix to
the A/l17-Sombhai Gori, then PSO at the police

SSualai
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station, around 10 a.m. on 4.3.2002. According to
him, the complaint Ex.56 is in the handwriting of
PC Budhsingh.

334 PW  35-Ranjeetsingh Patel obliged the
defence with the elaborate account of the recording
of the complaint Ex.56. According to him, he was
with the A/17-Sombhai when the prosecutrix
approached the A/17-Sombhai; and thereafter the
A/17-Somabhai took the prosecutrix to PSI's room
admeasuring 10' x 10' and there the A/17-Somabhai
wrote the original complaint in the FIR book and
simultaneously PC Budhsingh and Chandusingh made
copies thereofgz~a carbon copy of the complaint
given to the prosecutrix and original of it sent
te the Magistrate, He further deposed that
throughout writing of the complaint nobody else was
present at the place where the complaint was
scribed; and the complaint Ex.56 was faithfully
written as per narration of the prosecutrix, He
identified the entry in the case-diary

All these facts are refuted by the

Examination of the complaint Ex.56 shows
that it bears no acknowledgement showing the

" receipt of its copy by the prosecutrix. PW 35-

T
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Ranjeetsingh did not depose that the original
complaint@in the hand of the A/17-Sombhal Gori or
the duﬁlicat.ﬂ made by PC Chandusingh bears thumb
impression of the prosecutrix. The prosecutrix was

also not confronted with the said documents.

336 PW 35-Ranjeetsingh Patel gave account of
seizure of the clothes : (i) sky-blue saree with
checks carrying blood stains (Art.25A); (ii) brown
(maroon) coloured petticoat with blood stains on
back and front (Art.26/6); (iii) one green coloured
pant (Art.25/5); (iv) one piece of bush-shirt/
pyjama with white lining mrt.ia;s;; {v) one frock
with [loral designs (Art,.29/5); and (vi) piece of
bush-shirt (Art.30/5) as the clothes collected from
the corpses lying in Kesharpur jungle on 5.3,2002.
He Eurther deposed that these clothes were handed
over to PSO Jaisingh at Limkheda Police Station and
the same were seized under panchnama Ex.205 and

later on deposited in Malkhana under receipt Ex.206

soaked samples of soil (Arts.9A colly. and 9B
respectively) seized from the sald place on
é" .2002, Significantly, the inquest panchnama
x.123, scene of offence panchnama Ex.124 and the
testimony of PW 35-Ranjeetsingh Fatel fails to make

" reference Lo any other article or personal
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belonging found or recovered from the dead bodies

of the said persons lying in Kesharpur jungle.

337 In the cross-examination done by the
prosecution, PW 35-Ranjeetsingh Patel was found

contradicting hin statement recorded by the CBI on
65.2.2004 that :

(1) the prosecutrix made a complaint that she

was raped by the A/l1-Jaswant Nai, A/2-
Govind Fal and deceased A/3-Naresh Modhiya,
residents ‘ut Bandhikpur, at about 11 a.m.
on 3.3.2002 near village Chhaparwad, and
her relztions were raped and murdered by
mob of 20 - 25 persons, and she was
assaulted by one of the rapists, and her
daughter was killed by the A/4-Shailesh
Bhatt;

(ii) the A/17-Somabhai, then PSO, reduced the

complaint in writing in Gujarati;

photographs of 7 dead bodies were taken by

one photographer -~ PW 10-Soni - on 5.3.2002

salt was put in the pit while burying the

corpses on 5.3.2002.

l?ﬂ i5-Ranjeetsingh Patel did not have any

\
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- explanation for existence of such record.

338 P 35-Ranjeetsingh Patel, on being
recalled, deposed that PW 52-Vohania of Gujarat CID
had instructed PSI Limkheda to make enquiries about
Ramtiben, and accordingly he was instructed by PSI
Limkheda to make enquiries in that regard,
According to him, name of the husband of Ramtiben

was not furnished to him.

339 Though PW 35-Ranjeetsingh Patel was not
questioned about the alterations in the timings
recorded In the inguest pan:l:;nama Ex.123. Altera-
tiens of the timings '12 hours' to 'l5 hours', '10
hours' to '"l2 houra"' in light of the depoaitions of
PW 22-Chandubhai Patel and PW !3-Mukeshbhai Harlijan
confirms the degree of suspicion on the inguest
panchnama Ex.123. Name of lady panch 1s shown as

Ramtiben Mangalsingh Baria at the beginning and end

’E’ﬁ EEI(. of the inquest panchnama Ex.123. Name of Dheersingh
N

found appended to thls name of the lady shown in
inguest panchnama Ex.123., Evidence of PW 35~

eetsingh offers no clue to this fact,

PW 36-Abhesingh Patel refused to say that
, he visited Kesharpur jungle with the A/l6-Bhabhor
. and contradicted himself in relation to the

\-—-—
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statement dated 12.1.2004 recorded by the CBI,

particularly, regarding the purchase of salt from a

Kesharpur shop.

341 PW 3B-Arjunsingh Patelia deposed that he
was Driver of the police jeep bearing registration
No.GJ-17-G-229 allotted to the CPI A/l6-Bhabhor;
and he and the A/l16-Bhabhor had been to village
Randhikpur for patrolling duty on 28.2.2002. He
further deposed that on 4.3.2002 he and the A/l6-
Bhabhor went to the places/villages in the vicinity
of Randhikpur Police Station, including Kesharpur,
for the purposes of patrolling. However, he showed
his inability to recollect which place at Kesharpur
they went on 4,3.2002. He produced motor-logbook
Art.44 maintained in respect of the said motor
jeep. Entries Ex.217 colly. in the motor-logbook
Art.44 show that the vehicle did move in Limkheda-
Kesharpur-Singwad area on 4.3.2002 and 5.3.2002 for

estlgatinn in the present case. No further light
thrown on any material facts in the present case

the said entries in the motor-logbook Art.44.

PW  38-Arjunsingh contradicted  his
statements : (1) that SPI Mangalsingh and PW 34-

\ -
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Amritsingh, Constable, were at Kesharpur jungle
around 9 a.m. on 4.3.2002 and the A/l4-Saiyed, ASI
Mangalsingh and PW 34-Amritsingh went walking
inside the jungle for seeing dead bodies, and he
waited at the vehicle upto 5 p.m. on 4.3.2002; (ii)
that on 5.3.2002 they, including the A/l4-Saiyed,
the A/l3-Narpatsingh, left for Kesharpur at about
0730 hours and after reaching Kesharpur forest, he
remained with the wvehicles till 18.30 hours on
5.3.2002; (iii} that ASI Mangalsingh, PW 34-
Amritsingh, PC, two SRP personnel, the A/l4-Saiyed
and the A/l3-Narpatsingh left Randhikpur Outpost
around 2030 hours on 4.3.EDD§ in wvehicle No.GJ-17-
G~229 and reached the spot on the Pucca road near
Kesharpur Nursery around 2100 hours and after
reaching there all, except himself and Bharatsingh,
left the vehicles and came out of the forest

around 2300 hours on 4.3.2002, made before the CBI

on 26.2.2004.

PW 39-Ratilal Bhabhor deposed that on
.,2002 he and the A/l8-Bhagora did neot wvisit

harpur. He denied his previous statement made

fore the CBI, particularly, regarding receipt of

wireless message in the morning of 4.3.2002 and
iE’_viait to Kotar of Panivela where the dead bodies

" were found lying.
\ - 1_‘
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344 PW 40-Phulabhai Khat deposed that he worked
as Driver on the police vehicle No.GJ-20-G-24-P-4
used by the A/18-Bhagora and produced motor-logbook
Art.45. He further deposed that he and the A/1B-
Bhagora did move in the said vehicle as per the
entries Exs.223 and 224. Entries dated 4.3.2002 and
and 5.3.2002 (Exs.223 and 224 respectively) show
the movement of the said wvehicle in the area of
Limkheda, Bandibar, Singwad, Randhikpur, Dudhia
either in connection with patrolling duties,
Bandobust duties or investigation in the present

case on 5.3.2002 and nothing further,

345 Evidence of PW 56-Dr. Lt. Colonel Abhijit
Rudra reveals the efforts made by the forensic
experts to examine the place where the dead bodies
were found and buried. PW 56-Dr. Lt. Cel. Rudra was
Associate Professor in the Department of Forensic

Medicine in Armed Forces Medical College, Pune, and

rensic medicine from All India Institute of
: %cal Sciences, New Delhi between July 2001 and
under the leadership of Dr.T.D.Dogra, Head of
e Department of Forensic Medicine & Toxicology,
AIIMS. His evidence reveals that on receipt of a

letter dated 19,1,.2004 from SP, CBI, SCB, Mumbai,
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Dr.Dogra gave instructions to open the file in
respect of the present case and subsequent thereto
he joined the team of Dr.T.D.Dogra, Dr. Millo,
Dr.Sanjeev Lalwani, Dr.Lt.Col. Ravi Rautji and Dr.
C. Behera formed for exhumation of graves and
carrying out scientific investigation as per the
permission sought vide letter Ex.306 and memorandum
Ex.307. He deposed that they carried with them
surgical gloves, masks, aprons, body packs and such
other standard equipments needed for examination of
the exhumed bodies; and all ,of them were taken to a
spot falling within the limits of Limkheda Police
Station on 28.1.2004 after initial briefing by 10
Mr.Sinha. He deposed that other team £from CFSL
headed by Dr.S5.R.Singh, Director, CFSL, joined them
at Godhra. He produced before the Court a copy of
the order dated 27.1.2004 Ex.30B of Collector and
District Magistrate, Dahod authorising the

exhumation of the bodies,.

According to PW 56-Dr.Rudra, a general
%fch of the area to find out any physical or
%é%ke evidence of the crime was carried out by them
28.1.2004 and 29.1.2004, He deposed that on
29.1.2004 the team of doctors was taken to a spot
situate on the South-Western side of a hill feature

consisting of the bed of a small stream strewn with
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rocks and boulders towards village Kesharpur. He
identitied the photographs Exs.337/1 to 337/39 as
the photographs taken by the members of the CFSL

team at the spot near Kesharpur village.

347 PW 56-Dr.Rudra further deposed that he
prepared sketch of the spot near village Kesharpur,
According te him, Initial digging at the Eastern
side of the river bed could pnot locate the bodies
on 29.1.2004 and later on the venue of digging was
shifted to other side as pointed out by one eye-
vitness to the burial! brought to the spot. He
deposed that one bone was found at a distance of
two feet towards West of the spot indicared by the
witness and marked as Point ‘X' in the sketch. This
bone, he deposed, was found about 6 inches to |
foot below the surface of soil, which was
designated as level zero of the grave. He added

that the wvenue of digging was shifted to the

other site nearby marked '6' on the sketch and
lly a grave was finally located at the point

d 'll' on the sketch in the afternoon of

Z,
=
122004, He identified the photographs showing
care and caution taken in the process of

-
digging and exhumation of the skeletak remains

. from the pit as under :— \

[ Wy
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=
proceas of digging and
exhumation taken on
Exs,337/40 to 337/64 29/1/2004
Exs.337/65 to 337/69 31/1/2004
Exs.337/70 to 337/77 31/1/2004
Exs.337/78 o 337/119 1/2/2004

348 PW 56-Dr.Rudra deposed that he appears in
the photographs Exs.337/32, 33, 34, 36, 37, 56, 59,
60, 63, 64, 65, 68, 69, 72, 73, 74, 78 to B3 and B85
to 93.

349 The unchallenged testimony of PW 60-5.
Ingarsal, Senior Scientific Officer in Photo
Division of CFSL, New Dulh"i. lends the proof of

authenticity and genuineness of the said documents

taken by him.

350 PW 56-Dr.Rudra deposed that he drew the
sketch of the grave finally located on 31.1,.2004 as
per Sketch 1 (Ex.3118); and in the evening of

31.1,2004 exhumation was started and was carried
t as per the protocol prescribed therefor till
.2004. He further deposed that human bones as
Arts.58/1 colly. to 58/5 colly. and Art.58/1/A
olly. and items of clothings (Arts.31/A to 31/R),
remains of empty plastic packets (salt) (Art.34/C)
‘q: and a broken metallic and plastic bangle (Art.14/B)

were recovered from the grave at different levels
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in the process of exhumation of the said articles
on 31.1.04 as well as on 1.2.04 as per List Ex.311l.
He pointed out that the bone Art.58/2/A appearing
in the photograph Ex.337/63 was recovered from the
grave site on 29.1.2004.He further deposed that he
drew Sketch 2 Ex.311/B and Recovery Charts as per
Exs.311/D, E and F, respectively, depicting
recovery of the said articles from the grave at
different levels. He further deposed that
memorandum o©of exhumation Ex.310 bearing the record
of the exhumation was prepared at the spot on
1.2.2004 in the presence of his team, the A/l14-
Salyed and the A/l13-Narpatsingh. According to PW
56-Dr .Rudra, he could observe from the
circumstances that the bodies  were dumped
haphazardly in a pile in the grave admeasuring
approximately 6 feet in length, 3% feet in width
and 3% feet in depth with general orientation of
the bodies from North-West ko South-East

directions.

PW 56-Dr.Rudra deposed that the articles
overed from the grave were received in sealed
dition at AIIMS under letter dated 3.2.2004
(Ex.312) on 4.2.2004; and forensic assessment of
_ the bones in 3 steps : (i) ddentification and

-

sorting out of the bones; (1i) radiological

\ )
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examination of the bones for assessment of age of
the concerned <deceased; and (111) forensic
anthropometric assessment of bony remains for the
purposes of stature estimation of the deceased, was
carried out by him and other doctors in the team as
well as Dr.M.L.Ajmani, Professor, Department of

Anatomy, AIIMS, and Dr.Aashu BSeith, Assistant

Professor of Radiology, during the period from

3. 5.2004 to 9.2.2004., PW 56-Dr.Rudra further

deposed that total conclusions from such

examination were as under -

(i) the bones belonged to human beings;

(i1) the bones belonged é; five different
individuals whose remains were interred in
the same grave near village Kesharpur;

(iii) the bones were consistent with those of
females and children:

(iv) the skull and cervical vertebra of the

individuals were not found;

the bones were in a condition that was

compatible with their burial in a moist

environment for almost two years;

the bones were likely to belong to the

following individuals :

(a) Set-A : Female less than 16k years age

of a stature of 150 cms.;

(b) Set-B : Female more that 19 years age

— "
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of a stature of 153 cms.;

{(c) Set-C : Young male less than 16 years
age or female less than 13 yrs.
age of a stature of 136 cms.;

(d) Set-D : Young male less than 16 years
age or female less that 15 yrs.
age of a stature slightly more
than 136 cms.;

(e} Set-£ : Young male less than 16 years
age or female less than 15 yrs.
age of a stature slightly more

than 146 cms.

352 PW 56-Dr.Rudra deposed that report of
exhumation dated 10.2.2004 £x.311/A, along with the
sketches Ex.311-B and T, recovery charts Exs.311-D,
E & F, and list of bones Ex.33-G, were sent to the
CBI with the letter dated 10.2.2004 Ex.311 and
report of forensic examination dated 14.2.2004

Ex.313-A as well as sketches of human skeleton

.313-B te F, and copies of authoritative
erial on the subject of human skeleton Ex.313-G

ly. were sent to the CBI with letter dated

353 PW 56-Dr.Rudra deposed that the items of

" clothings, salt packets and bangles were sent to

———

——
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CFSL on 9.2.2004 in sealed condition under letter
dated 4.2.2004 (Ex.319). He further deposed that
the clothing items were received back from CFSL in
sealed condition around 12.3.2004. Evidence of PW
56-Dr.Rudra and PW 61-Pankaj Sharma, Junior
Photographer in Forensic Medicine and Toxicology of
AIIMS, New Delhi, reveals that 18 items of clothes
(Art.31-A to 31-R), were photographed by PW 61-
Panka] Sharma in course of the examination done by
PW 56-Dr.Rudra, Dr.T.D. Dogra, Dr.Sanjeev Lalwani,

Lt.Col. R.Rautji and Dr.C. Behera on 12.3.2004 at
AIIMS as per photographs Exs.320/1 to 320/18

and negatives Ex.321 colly.

354 PW 61-Pankaj Sharma deposed that the
photographs Ex.323-A colly. are the exact copies of
the photographs Exs.320/1 to 320/18. PW 6l1-Pankaj
Sharma was not cross-examined. Virtually there is

no cross-examination of PW 56-Dr.Rudra on the point

iciting the opinion of the AIIMS was received
rom the CBI with letter dated 17.2.2004 (Ex.322);
! . and en 27.2.2004 some photographs, along with P.M.

‘ examination report dated 5.3.2002 and list of

\ —



120 Sco34.04
victims, were received at AIIMS from the CBI, New
Delhi with letter dated 27.2.2004 (Ex.428 colly.).
He deposed that the photographs received from the
CBI were studied along with the items of clothings
and photographs Exs.320/1 to 320/18 and comparison
was made between the items of clothings Art.31-A to
31/R found in the grave and the clothings seen on
the bodies of the'decuased in the photographs sent
by the CBI on 12.3;2094.

356 PW 56-Dr.Rudra deposed that four items of
clothings : (i) item marked 'FMO2/A2' - pant of
young child (Art.31-B); (ii) item marked °'FMO3/A3'
- dirty white Salwar with minute red grosses
(Art.31-C); (iiil) item marked 'FMI3/Al13' - light
green coloured eloth (Art.31-M; and (iv) item
marked 'FM16/A16' - light green cloth (Art.31-P);

did not appear in any of the photographs sent by
the CBI.

'?J? ‘15? According to PW 56-Dr.Rudra, the other

*%g ms of clothings were visible in the photographs
by the CBI; and these items of clothings were
ntified wvis-a-vis the deceased seen in the
otographs as per the report and photographs
~ Ex.323-A colly.; and the report was sent to the CBI

with the letter dated 12.3.2004 Ex.323. There is no
'l."‘"'---..________

#
—_— =
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challenge to these facts brought in evidence by PW
56-Dr.Rudra. Co-relationship between the clothes
recovered during exhumation and the bodies seen in
the photographs examined stands clearly established

with the evidence of PW 56-Dr.Rudra.

358 PW 56-Dr.Rudra deposed that they studied
the report of exhumation Ex.311-A to 311-G, report
of forensic examination Ex.313-A to 313-G, post
mortem examination reports Exs.411-A & B to 417-A &
B, 10 photographs taken on 4.3.2002 referred to as
Set-A (Exs.59/1 to 59/8) in the report, 9
photographs taken on 5.3.3ﬂ52 referred to as Set-B
in the report (Exs.5%/9 vo 59/17), 119 photographs
(Exs. 337/1 to 337/119) referred to as Set-C in the
report, report of examination of clothings (Ex.323-
A colly.) and the photographs Ex.320/1 to 320/18
referred to as Set-D in the report and the letter
dated 27.2.2004 with list Ex.428, and thereupon the
guestionnaire Ex.322 was answered in writing as per
y Ex.324. PW 56-Dr.Rudra produced analytical
rts Exs.324-A to 324-H with the photographs sent
the CBI as the record of the analysis done by

em as a result of aforesaid study carried out at

' 359 Unchallenged testimony of PW 60-Ingarsal

——
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reveals that he had prepared enlargement of the
photograpns Exs.59/1 to 59/17 from their negatives
Arts.53-A and 54-A as per the photographs A-1 to A-
10, B-1 to B-9 (Exs.324-A to 324-H) in the colour
lab of Photo Division of CFSL, New Delhi. No

exception can be taken to the evidence of PW &0-

Ingarsal.

360 PW 56-Dr.Rudra deposed that Jjudging from
the appearance of the bodies as visible in the
photographs Set-A and Set-B at Exs.324-A to 324-G,
he could say that Set-A photographs (Ex.59/1 to
59/8) were taken earlier than Set-B photographs
(Ex.59/9 to 59/17); and in Set-A photographs the
bodies appear to show recent injuries with some
evidence of vrecent bleeding; and in Set-B

photocraphs signs of decomposition are wvisible on
the bodies.

PW 56-Dr.Rudra Ggave  account of  his

rvations vis-a-vis the photographs as under :-

Bhetographs Observations
.Al,A3 & A4 (1) fresh injury mark
of Alimbibi (Halima) visible on the right

forearm of the deceased,
(L1) yellow striped thread
visible over the right

*—__—_h—_-_""““*—~—~__ﬁ___ <
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. leg of the deceased.

Bl of the same body (1) position of the striped
yellow thread is diffe-
rent,

(ii) early slgns of decompo-
sition are visible from
the face.

AS of the young girl (1) the front of the body
appears to be partially
wet I

(ii) the cloth appears to be

partially wet;
and this is not consis-
tent with the surround-
irg area which is dry.

B2 of the same body (i) the clothes appear dry,
(ii) the face shows early
’ signs of decomposition.

A6 & A7 of a boy (1) the front of the pant
/ appsars to be wet and

blood stains are visible
on the left side of
the face with the
injury to the scalp
through which brain
matter i{s seen coming
out,

B3 of the same bedy (1) the trouser is dry with
face showing early
signs of decomposition.

4 A% of a young boy (i) some injuries are visi-
bie on the face.

of the same body (L) £features of purging
indicative of decompo-
sition are visible,

96-Dr.Rudra deposed that on account of these
tures hes could give his opinion that Set-A

hotographs were taken previous to Set-8
) photographs, He added that judging from the

condition ¢f the bodies, as is visible from the

\1
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' said two sets of phorographs, he could say that
time gap between these sets of photographs is about
a_gday; and Set-A photographs of the dead bodies
could have been taken within 24 hours of the demise
of the Iindividuals seen therein; and Set-B
photographs could have been taken betwesn 24 hours
and 48 hours eof the death of the individuals seen
therein. These findings about the time lag between
the photographs - Set-A & Set-B - and the probable
time of taking the Set-A photographs go unscathed

in the cross-examination of PW 56-Dr,Rudra.

362 PW S6-Dr.Rudra deposed that judging from
the condition of the bodies seen in the photographs

- Bets-A & 8 - and the injuries recorded in the

P.M. examination reports, the gspots where Che

ghotographs were taken would be unlikely to be the

spot of actual violence, He justilied this finding

from the following observations made by him:-

Observaticns

:Reddish stains are seen running down
-wards from left corner of mouth and
left nostril. However, no reddish
material or stain is apparently
visible on the ground. In the same
set of photographs, apart from a
pinkish Salwar and greenish cloth,
no other clothing is visible.

“ Al to Ad & Bl :Staining and soiling of the body is
visible. However, the Salwar on the

\v
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body is relatively clean.

AS :The front of the body appears
partially wet and reddish stains are
visible over right side of the face.
The left hand appears to be in a
position that does not match the
visible position of the rest of the
body. No reddish stain or material
is visible on the ground or over
surrounding area.

B2 :0n the right side of head of the
same body some dried leaves are seen
adherent to the scalp. In post
mortem examination report of the
same body it has been noted that
fracture of the back of the skull
with expulsion of brain matter,which
is not wisible in the photograph.

B2 : Left hand of the deceased is seen

raised above the ground which does
not match with the current position of

the body as visible in the photo-
graph and therefore the possibility
of the position of the body having
been changed after the onset of
rigor mortis in some other position

cannot be ruled out.

AG & AT :The brain matter is seen coming out
but the surroundings does not show
any reddish material or brain
tissue or any other stain, whereas
the post mortem examination report
of the same body records fracture

of the skull.

:0f the unknown body (5) :
The body shows extensive scoiling
and & piece of pink coloured cloth
lying over it, From the surrounding
area there does not appear to be
any disturbance of the leaves and
other material on the ground whigh

are indicative of the struggle
having taken place there.

B6 & B7 :0f the unknown body (6) :

* Two items of clothings with printed
gray and red material do not appear
to be the part of her garments.
While branch and some leaves are

visible over the head, rest of the

rhh_-_-h_h"“‘ﬁnh_it;
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B8 & B9 :0f the unknown body (7) @
No signs of struggle visible in the
area around the body. A bluish
cloth appears to have been tied
around the neck of the deceased.
All these features indicate that
the possibility of the person
having died as some other spot.

363 PW 56-Dr.Rudra further deposed that the
boulders seen in photographs Al and AZ of Alimbibi
appear to have been placed there carefully.
Pertinently, the corresponding post mortem report
Ex.417B bears no reference to any external injury
except a broad reference to inquest panchnama
Ex.123. Inquest panchnama Ex.123 makes a reference
to the bleeding from nese and mouth and merely
describes the chest portion as pressed vis-a-vis

the said body.

364 PW 56-Dr.Rudra deposed that judging from
the condition of the bodies of the female deceased
wisible in the photographs B5, BB & B9 (identified

the prosecutrix as Halimbi) and the findings
recorded in the post mortem examination report of

Alimbibi and unknown (7), the possibility of gexual

. He further deposed
that judging from the condition in which the bones

\v
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were found Inside the grave, it was not possible to

comment on how many bodies could have been there in

the grave.

365 PW 5-Dr.Rudra further deposed that in case
of rape the medical officer is expected to collect
certain biological samples, such as bloocd sample,
hair and pubic hair, finger nail clippings and
genital swab from the victim apart from clothings
and swabs taken from those areas where suspicious
stains are detected, - He further deposed that
normally for the purposes of identification of the
dead bodies some tim; is given for efforts to
establish the identity and thereafter upon the
failure of such efforts to establish the identity
the post mortem examination is usually carried out,
and where required the body is preserved after the
post mortem examination for the purposes of
identification. According te him, there was no bar

for preservation of the clothings, accessories,

% tographs and fingerprints of the deceased by the

ice to aid in subseguent identification of the
eased. He pointed out that the bangle Art.14-B
5 similar to the bangle seen in the hand of the
_dncaasad appearing in the photograph Bl at Ex.324-A
‘colly. (photograph of Alimbibi/Halima).

-—
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366 Ld. Advocate Mr.Ponda, for the Accd.No.l,
succeeded in reducing the rigour of the assertions
made by PW 56-Dr.Rudra. Cross-examination of PW 56-
Dr.Rudra reveals ¢that he 1is not expert in
photography and he found the photographs unclear .
His cross-examination further reveals his belief
that Set-A photographs were taken at one stage and
Set-B photographs were taken at other stage.
However, he added that his opinion of time
difference given was based on the appearance of the
bodies as they were wvisible in the photographs.
Obviously, his opinion was based on visible things
mainly of forensic importance seen 1in the
photographs. Logic employed by him in arriving at
the opinion regarding time difference has not been
shown to be wrong in the cross-examination of PW
56-Dr .Rudra, and therefore, what he believed was
found to be correct on the ultimate analysis of the

things observed by him.

PW 56-Dr.Rudra further deposed in his cross
I:"Eg;taminatinn that gensral appearance and signs of
gr omposition of the bodies led to his conclusion
{gﬁ éarding the time difference between the bodies
> appearing in the said photographs. He maintained
that decomposition of the  Dbodies in Set-B

photographs is found more advanced than the one

F\.ﬂ.
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found in the bodies in Set-A photographs. It may be
that there are no corresponding photographs of the
bodies seen in Set-A photographs to the bodies seen
in the photographs B6 & B7 at Ex. 324-F and B8 & RO
at Ex.324-G. Bq: this fact can hardly have any
impact on the opinion expressed by PW 56-Dr.Rudra.

368 PW 56-Dr.Rudra deposed 1in his cross-
examinatlon that he was in total agreement with the
answers given in the report Ex.324, He further
deposed that the terms 'peossible', ‘'probable' and
‘unlikely' convey the meanings in literal sense.
Cross-examination of Ew 56-Dr.Rudra thus reveals
that he was not in disagresment with the findings
appearing in the report Ex.324 that jit could be
possible that death could have taken place at the
site other than that has been shown in the
photographs 4s no hlood likeé or other stains on
earth could be seen in the photographs. Necessarily
this finding in the report Ex.324 needs to be read
mu context with the detail observations referred to
> -'__._:-:'i"' ‘3‘:\ the Appendices 'A' to 'H' to the report Ex.324.

‘is correct that inquest panchnama was not seen

'.".."1
the experts for giving opinion. However, it is

t pointed out in the cross-examination of PW 56-
Dr.Rudra that the injuries observed in the

" photegraphs and taken into coensideration for giving

———
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opinion were in any way at wvariance with the
injuries noted in the inguest panchnama Ex.123. No
adverse inference, therefore, can be drawn against

the guality of tﬁe opinion expressed in the report
Ex.324, ‘\

369 PW 56-Dr.Rudra deposed in context to the
photographs Ex.324-A colly, and P.M. Report Ex.282-
A, particularly in relation teo the frothy and
purging of fluids out of the body referred to 1in
Column No.l3 in the P.M. Report Ex.Z2B82Z-A, that upon
the death of a person when purging occurs the
fluids do not spurt but ooze out through the body
of the victim. He further deposed that he could see
from the photograph Al in Ex.324-A colly. that
reddish stains oozing from the nostrils stopped at
the cheek of the body. He agreed that considering
the tilt of the head seen in the photograph A3 in
Ex.324-A colly. the reddish stains oozing from the
mouth of the deceased seen in the photograph Al in
Ex.324-A colly. could have gone to the portion

tween neck and the shoulder.
PW 56-Dr.Rudra further agreed that some

Salwar found on the body ©of the deceased in the

‘photograph A3 in Ex.324-A colly. He also conceded
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¥ that the fact about the Salwar on the body of the
deceased Alimbi being found relatively clean is not
mentioned in Appendix 'A' to the photograph Ex.324-
A colly. He furthﬁr agreed that a fracture to the
posterior occipital bone can occur even without the

scalp being wvisibly wounded.

371 PW 56-Dr.Rudra agreed with the propositions
found in the standard medical work as under ;-

“Owing to the pressure of the gas in the
blood vessels, hypostatic stains may be
displayed in any direction. After 3

days, the face 1is s0 discoloured and
bloated that identification becomes very

difficult, Urine and faeces may escape
due to intra abdominal pressure.”

— per Dr.K.S.Narayan Reddy, Forensic Medicines and
Toxicology, 24th Edition, 2005, and

“From 12 to 18 hours after death in
summer, these gases collect in the
intestine, consequently abdomen swells
up. The sphincters relax, and urine and

faeces may escape”.

- per 22nd Edition of Modi's Medical Jurisprudence

and Toxicology.

PW 56-Dr.Rudra further deposed that such
lection of gases in the dead body may also occur
winter season, but may take more time depending
n the ueatheﬁ condition., PW 56-Dr.Rudra accepted
the fact that wetness could be seen spread over the

_ portion extending from lower portion of the chest

' to the thigh in the photograph A5 at Ex.324-B. He
e
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further agreed that there is possibility of wetness
seen in the photographs A5, Ex.324-B, and A6,
Ex.324-C due to passage of urine. However, the fact
that the trouser ‘un the same body seen in the

corresponding photograph B3 was found dry by PW 56-

Dr.Rudra (s not wiped out from his cross-
examination.
372 PW 56-Dr.Rudra further conceded in the

cross-examination that possibility of the stains
seen on the ground In the portion encircled on the
photograph A5 at Ex.324-B were of blood cannot be
ruled out. He further deposed that the reddish
stains were visible on the right side of the face
of the deceased in the said photograph; and such
recddish stains could be anything. He further
deposed that he could see something red oozing out
of right nostril of the deceased in the photograph
A5 at Ex.324-B; and it could be blood ocozing out.
He could not rule out the possibility that position
in the said photograph would occur in a case where
he body which was lying on the face was overturned
r the purposes of photograph. He further deposed,

reference to the photographs A5 and B2 at
.324-B, that dried leaves found sticking to the
scalp on the right side of the head of the deceased

in the photograph B2 were possible due to the

‘blood. ’\
"
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373 PW 56-Dr.Rudra agreed that red stains could
be seen in the three portions encircled with red
ink, particularly, two on the twigs and one on the
stone appearing in the photograph A7 at ex.324-C;
and a dark patch on the ground in the porticn
encircled in red ink in photograph A6 at Ex.324-C
also could be seen. He was not in position to rule
out that red stains seen in the the photograph A7
and dark stains seen in the photograph A6 at

Ex.324-C could be of blood,

374 Though PW 56-Dr.Rudra could sense that the
bod-y seen in the photograph B5 at Ex.324-E was
lying underneath a tree exposed to the falling
leaves of the trees and density of dried leaves
around the body was uneven. He did not agree that
he was not in position to say whether there was any
struggle at the said place or not. There 1is nothing

to dislodge his observations except the fact that

When confronted with the photographs B6 and
at Ex.324-F, PW 56-Dr.Rudra was unable to
comment on the density of the leaves seen fallen

" around and on the body. He further deposed that

o tebiugnly
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dried leaves can fly away with the wind. Likewise,
he admitted the fact that falling of the leaves
around and on the body seen in the photographs B8 &
B9 at Ex.324-G was uneven. He, however, conceded
that wunder such circumstances he was not in
position to say whether there was any struggle at

that place or not.

376 All said and done, BwW 56-Dr .Rudra
maintained that he was not in agreement with the
proposition that looking to the photographs of the
bodies - Set-A & Set-B - it was impossible to give
opinion whether the bodies were shifted from one
place to another or not. His cross-examination
shows that he was dithering in expressing his
opinion about actual place of violence. At the same
time he accepted that the existence of blood in
blood like stains can be confirmed by the CFSL on
examination of the objects carrying such stains;

and there was no CFSL report in that regard before

*them prior to arriving at the conclusion in the
9.

weport Ex.324,
123

Though no definite conclusion can be drawn
to the place of actual wvioclence, the testimony
of PW 56-Dr.Rudra is sufficient to throw a slur of

. suspicion against the investigation carried out by

\v—f

the Limkheda Police.
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378 Most importantly, inquest panchnama Ex.123,
scene of offence panchnama Ex.l124, and photographs
Exs.59/1 to 59/17 do not show either the presence
of footwear on thﬂ-:bndies or the recovery of the
footwear from the place where the bodies were found
lying. Post mortem examination reports Exs.282-A to
282-G do not show either the presence of any
footwear or injury to the bottom of the feet of the
deceased, In normal course anybody, particularly
women and children, undertaking cross-country
journey would not be without any footwear, and if
they were without an; footwear there ought to have

been marks or injuries on the bottom of their feet.

379 On the other hand, there is evidence
coming forth from the testimonies of PW 56-Dr.Rudra
and PW 60-Ingarsal that on 28.1,2004 combing
operations by CFSL team headed by Dr.S.R.Singh were
undertaken at the place of offence, particularly

: _&FQF- , -be place abutting the Kuchcha road leading to
..ﬂ‘. e

'ﬂ..llaqe Panivela as indicated in the statement made

Eij;the prosecutrix on 9.1.2004 and broken pieces of

\ 3,

\-{?“ ‘J/Ehappal (Art.15A), Hawai Chappals (Art.l6A, L17A,

LK

"";t £ :?P
\f;]ﬁh:W/}FEd coloured bangle (Art.llA), a pair of Hawal

18a, 19A, 20A and 213aA), blue coloured piece of
:clﬂthing (Art.4A), broken red coloured bangle

\‘_
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(Art.12A) and plastic Chappals (Art,22A) were
recovered from the place of offence and the same
were packed and sealed under dated signatures of
Dr.5.R.8ingh, his four colleagues and PW 72-Sinha,
10, at the spot and were seized under memorandum
Ex.422 signed by Dr.S.R.Singh and PW 72-Sinha.
Memorandum Ex.422 and the envelopes wused for
packing and sealing the said articles corroborate

PW 72 - Sinha on these aspects.

380 Evidence of PW 60-Ingarsal reveals that the
photographs Exs.337/1 to 337/29 are the photographs
of the locations near Panivela Kuchcha road. He
deposed in his cross—-examination that the
photograph Ex.337/19 shows open place with the
background of hillock; and nearly 3 kilometers
distance was required to be walked down to reach
the river-bed from the place seen in the photograph
Ex.337/19. Photographs Exs.337/3 to 8, 13 to 15 and

17 show the places where the slippers were found

The prosecutrix identified the said

ticles as follows :—

N of le e seen on t s
4 time of t
Piece of bangle : One of the lady members.

(Art.11A)

‘hhhﬁ-__‘-——*‘hh"“‘ﬁa— -
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i Slippers (Art.15A) : Deceased aunt Sugra.
Slippers (Art.16A) : Deceased uncle Yusuf Musa.
Slippers (Art.17A) : " " "
Slippers (ArtlBA) : One of the family members.
Slippers lhrt.l?hl. 3 " » "
Slippers (Art.20A) - - o w
Piece of clothing (Art.4A): “ " "

Piece of bangle (Art.12A):0One of the family members
Slippers (Art.21A) 3 - = »
Chappals (Art.22A) : " " “
It is true that such articles are available in the
market. However, the slippers and chappals appear

to be used and weath;:bnatan.

382 The prosecutrix clarified that she was not
present when these articles were recovered by the
CBl from the place. She denied the suggestion that
she had seen these articles, particularly the

slippers and chappals for the first time in the

Court. It is equally true that the CBI had told her
about recovery of the slippers and chappals from
he place. To test the veracity of the prosecutrix,
is Court compared the slippers Arts.l16A and 17A,
hich were shown separately to the prosecutrix, and
the prosecutrix had unequivocally identified 4 the
~ same slippers as the pair of slippers on the person
" of her uncle Yusuf Musa Patel at the time of the

‘\v
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"} incident. These two slippers together form a pair
of slippers which can be wused by a single
individual. This shows that the prosecutrix was not

wrong in identifyitég the said articles.

383 On this background, it can be very well
said that what tr;e prosecutrix stated about the
actual place of offence is credible, and the spot
where the inquest panchnama Ex.123 and scene of
offence panchnama Ex.l124 were drawn could pot be
. the place of actual crime. If this be so, it is
only the offenders or eye-witnesses to the actual
crime and its aftermath, who can say how the dead
bodies moved to the place in EKesharpur Jjungle,
some distance away from the actusl place of crime

indicated by the prosecutrix.

384 PW B-Saddam Adambhai, a child of 12 years,
who could understand the sanctity of oath, deposed
that he was staying with his mother Amina and
brother Salim at willage Randhikpur; and he left

', village Randhikpur with his mother, his sister Akli
24 Sugra, the prosecutrix and her family when Hindus

% re burning the houses of Muslims. He Further

4.{? eposed that 2 or 3 days after they left Randhikpur

Hindus armed with swords, sticks and pPharias and

. shouting slogans “Mar dalo, jinda mat chhodo” came

\-\_—
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in white coloured wvehicles on Xuchcha road and
chased them. He further deposed that they pelted
stones on them and he was hit with stone on his
right hand side forehead. He further deposed that
his mother was hit with Dharia and died as a result
thereof; and his mother told him that Akli was also
killed, He added that Hussain, 4 years old child,
was thrown in a bush and they (the persons who
alighted from the vehicles) tore the clothes of the

ladies with them and he fell unconscious.

385 PW 8-Saddam further deposed that when he
regained cuns:iuusnéss he found Hussain weeping in
the bush; and he and Hussain ran towards the recad.
He further deposed that one uncle came to the road
with a wvehicle and saved them and one policeman
toock them to Randhikpur Police Station. PW 8-Saddam
revealed that after receiving medical treatment at
the hospital, he and Hussain were taken to Devgad

Baria. He identified the A/l-Jaswantbhai HNai, the

A/7-Kesharbhai Vohania, the A/B8-Pradeep Modhiya,
he A/9-Bakabhai Vohania and the A/10-Rajubhai Soni
rom amongst the accused as the villagers from
village Randhikpur whom he had seen on the Kuchcha
road referred to by him. He added that they had

.come to Kuchcha road in a white jeep and some 20 -
25 others were with them.
\ v
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386 In the cross-examination, PW 8-Saddam
denied that he was being questioned by one
policeman and replies were being recorded by
another policeman. He further denied that he had
made statements before Gujarat Police : (i) that he
was staying with his brother Ayub at Kapadi Falia,
and (ii) that after crossing the road when he
proceeded towards the hill a big mob came from hill
side. However, there is no evidence of the fact
that he ever had made such statements before the

Guijarat Police.

387 PW B-S5addam was confronted with portions
marked 'A', 'B', 'C', 'D' and 'E' in his statement
(Ex.437) recorded by the CBI on 15.1.2004. He was
not in position to explain why portion marked ‘A‘
in the said statement refers to him as a resident
of “Hal Nivasi (Refugee Camp), Rahimabad, Devgad
Baria, District Dahod, Gujarat”. However, the same
statement refers to him as ‘'a student of III 5td.
Shah Zakeria Haji Peer Public School, Anjar,
strict Kuchch'. PW 8-Saddam did refer to the fact
at one Maulana took him to Anjar where children
sed to reside in one building and none of his
relations stayed with him at Anjar. These facts in

" his testimony do show that the facts recorded in

f\ “ -
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the portion marked 'A' in the statement dated
15.1,2004 do not cast a shadow of doubt on the
testimony of PW 8-S5addam. When confronted with the
portion marked 'D' in his statement Ex.437 that he
was sent to the refugee camp after receiving
medical treatment at the hospital, PW 8-Saddam
denied having made such statement, Even if the
facts in the portion marked 'D' in his statement
(Ex.437) are accepted, it would only suggest that

he was treated in the hospital and sent toc the

refugee camp.

388 There is e&ldence of the fact that PW 8-
Saddam was given medical treatment at Limkheda
Hospital and an entry to that effect is found made
at Ex.94 in the OPD Case Register Art.37. As
observed herein above, the medical record in the
present case 1is treacherous enough to twist the
facts. It was very likely for PW 8-Saddam to be

with his deceased mother Amina; and considering the

sequences of the facts, his production before PW 9-

.Mahato around 1.55 hours on 4.3.2002 seems to be

ly probable.

PW B-Saddam did not say anything:about his

. journey after leaving Randhikpur while deposing in

examination-in-chief. However, he was confronted
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with the portion marked 'C' in his statement
(Ex.437) making reference to leaving the village in
the night. This fact of leaving the wvillage 1in
night does not change the complexion of his
testimony given before the Court. Likewise, PW B-
Saddam denied having made references to 'jungle' as
per portion marked 'D' & 'E' in his statement
(Ex.437) dated 15.1,2004 before the CBI. Assuming
such references were made by PW HB-Saddam, one may
infer that the Incident to which PW #-Saddam was
referring occurred in the jungle area. Pertinently,
PW B-Saddam deposed that he had not seen any river
by the side of the place of incident; and there was
no jungle at the place where he was hit with a
stone, Perusal of the photographs Exs.337/1 to
337/29, particularly the photograph Ex.337/19 shows
that the place near the Kuchcha road was a place
showing no human habitation (except few huts seen
in photograph Ex.337/23) and some vegetation,
bushes and trees around typical of jungle area.
These contradictions, therefore, do not materially

hange the complexion of the evidence given by PHW

30 PW B8-Saddam, however, did not state before
the CBI : (i) that one of the offenders was a

" person manning cash counter in the hotel at

— .
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Randhikpr; (ii) name of Raju Panwala; (1ii) that he
could identify five persons; (iv) physical features
of the offenders; (v) number of offenders; and (vi)
that he was hit on forehead. As regards the injury
on the forehead, there is evidence of PW 9 Mahato
regarding medical examination of PW 8 Saddam in
corroboration. Statement dated 15.1.2004, however,
refers to the fact that PW B8-Saddam was in position
to identify the offenders. This aspect is revealed
in the evidence of PW 72-Sinha. There is also
evidence of the fact that permission to conduct the
T.1. parade was refused by the Ahmedabad Court. On
this background, the identification of the
offenders/ accused before the Court by PW 8-Saddam
as Lhe persons seen in village Randhikpur as well
as on the Kuchcha road in a white jeep cannot be
rejected as an afterthought or as a thing tutored.
Even excluding the fact of identification of the
of fenders/accused one can continue to see the fact
that the. incident had occurred on the Kuchcha road
nd the offenders came to the said place in white

loured vehicles. Evidence of FW B-Saddam,

391 PW 54-Prafulchandra Sevak, Inspector of

Motor Vehicles at Dahod, produced Register of Motor

D
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W Vehicles (Art.S50) maintained in ordinary course of
business in the office of Assistant RTO, Dahod, and
pointed out from the entry Ex.294 therein that
Mahindra & Mahindra Mode 98 make LMV Jeep bearing
registration No.GJ-Z20-A-3123 was initially owned by
Mr.Jasvantsingh Sumansingh Bhabhor r/o Dasa, Taluka
Limkheda, District pahod; and this vehicle was
transferred to the name of Mrs.Ramilaben Ramesh-
chandra Chandana r/o Singwad, Post Randhikpur, Tal.
Limkheda, Dist, Dahod on 18.9.2001 vide ARTO's
order dated 29,1.2004 vide entry Ex.294 in the.
Register of Motor Vehicles Art.50. He deposed that
composite feea/late fees of Rs.100/- were acceFtedJ
for delayed presentation of Transfer Form Nos.29
and 30. He added that 18.9.200]1 is the date of
Transfer Forms. He denied that there is no
signature of the transferee anywhere on the
Transfer Form Nos.22 and 30. These facts are not
demolished in the cross-examination of PW 54-Sevak.

cnrtalnly the actual transfer of this wvehicle in

gpa name of Mrs.Ramllaben Rameshchandra Chandana
on 18.9.2001 though the Asstt. R.T.0. had

mitssed order recognising such transfer on

392 The prosecutrix deposed that the Jeep Art.2

‘was used by the offenders to come to the place of

_
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offence on the date of the incident. PW 67-N.C.
Dutta, PI, CBI, SCB, deposed that on 5.4.2004
Mahindra & Mzhindra Jesp (Art.2) bearing
registration No.GJ-20-A-3123, along with R.C.Book,
was duly seized in the presence of the panchas; and
photographs Ex.58/1 to 58/4 of the said jeep were
taken on the samé day; and the facts were duly
recorded as per pgnchnama Ex.115. PW 12-Madhusudan
Prajapati corroborated PW 67-Dutta on this aspect.
This evidence read iIn conjunction with the
statement of the’ A/l2-Rameshchandra Chandana made
ufs 313 of Cr.P.C. wvide Ex.467 offers credible

-
corroboration to the evidence of the prosecutrix on

this aspect.

393 PW 55-Kampaben Sombhai Chauhan, Sarpanch eof
Group Grampanchayats, Kesharpur, deposed that one
Mrs. Ramtiben Maganbhai Baria was living in wvillage
Zarola, Randhikpur but she was not there since last
three years; and certificate Ex.298 was issued in
that regard by her in the presence of her husband
73-Somabhai Chauhan, She was contradicted 1in
ference to the certificate Ex.298 by the
osecution. She depocsed that she did not state in
the certificate Ex.298 that Smt. Ramtiben Maganbhai
Baria was living in village Zarola, Randhikpur, and
. She had no

\Hh“‘““h-ﬁh__‘-‘*-ﬁﬁﬁ. -
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e reason to offer regarding such contradiction.
394 In the cross—-examination done on behalf of

the accused, PW 55-Kampaben Chauhan admitted that
certificate Bx.é!ﬂ bears her handwriting and was
issued regarding husband and wife. She further
deposed that the duo named in the certificate
Ex.298 were residing in the village and had left
the wvillage some three years back in search of
labour work and thereafter they did not return. If
this evidence is accepted, one can easily conclude
that this lady - Ramtiben - was the wife of
Maganbhai Dheersingh Baria and not the wife of
Dheersingh Maganbhai Baria as tried to be shown in

the inquest panchnama Ex.123,

395 Interestingly, when PW 35-Kampaben Somabhai
Chavhan was recalled she deposed in her croas-
exanination about one OUheersingh Manabhal Dayra,

whose wife's name was Shardaben. She promptly

accepted the suggestion that after the marriage
rf_}fﬂtiban was named as Shardaben, suggesting thereby
)B}t Ramtiben was wife of Dheersingh.

a3

96 In the cross-examination done by the
prosecution, PW 55-Kampaben Chauhan was not in
. position to state, even approximately, the date,

\V



347 SC634-04

month and/or year as to when she learnt about the
change of name Ramtiben. She revealed 1in the
cross—-examination that she had neither attended the
marriage nor visited the matrimonial home of
Ramtiben. She was confronted with the certificates
Exs,298, 397 and 398 issued by her from time to
time which refer to 'Ramtiben' as wife of Maganbhai
Baria. She deposed that she was knowing about the
change of name o©f Ramtiben when the said
certificates were issved. However, she was not in
position to explain properly why there was no
reference to 'Shardaben' in the said certificates.
She merely stafgd that sometimes Ramtiben was
referred to as 'Ramtiben' and sometimes she was
referred to as 'Shardaben'. She was not knowing
whether there was any record 1in the Panchayat
showing the change of name of Ramtiben te Shar
daben. Cbviously, PW 55-Kampaben Chauhan cannot be
trusted as to her evidence regarding 'Ramtiben' as
wife of Dheersingh Baria. In this connection, the

husband of PW

PW 73-Somabhai Chauhan was not in position
to say whether the lady named 'Ramtiben Mangalbhai
Baria was not staying at wvillage Zarola. When

confronted with his previous statement made before

\'u
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Limkheda Police that lady Ramtiben Mangalbhail
Dheersingh Baria was not staying at village Zarola.
He took time to answer and showed his incompetency
to read his statement dated 19.10.2003 recorded in
Gujarati. He deposed that he was not in position to
recollect whether such statement was ever made.
However, he readily gave the evidence in response
te the cross-examination by ld. Advocate Mr , Ponda,
for the accused No.l, that there was no reference
to the photographs in the panchnamas Exs.123 and
124; and that Ramtiben was wife of Dheersingh.

398 PW 52-Kalubhai Vohania deposed that H;
could not record the statement of Ramtiben, the
lady panch shown in the Inquest Panchnama Ex.123,
as he could not find her; and he had entrusted the
work of tracing out the whereabouts of Ramtiben and
to find out whether she existed or not to
Constable PW 35-Ranjeetsingh Patel; and PW 35-
Ranjeetsingh Patel had handed over to him statement

-@%nd 19.10.2003 of PW 73-Somabhai Chauhan and

i

tificate Ex.397. Certificate Ex.397 refers to
iben wife of Mangal Dheersingh Baria and

ther certifies that such person was not the

PW 52-Kalubhai Vohania further deposed in

\.‘,
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.- his cross-examination that he realised on reading
the statement dated 19.10.2003 of PW 73-Somabhai
Chauhan and from talk with PW 35-Ranjeetsingh that
Ramtiben w/o. Mangalsingh was not <traceable. As
discussed above, PW 55-Kampaben initially was
referring to a couple Ramtiben Magansingh Baria and
Mangalsingh Dheersingh Baria, and her evidence as
to the npame Ramtiben Dheersingh was not trust-
worthy. Evidence of PW 73-Somabhai Chauvan in that

regard is also not free from doubt.

400 PW 70-Rupesh Wankhede, PI,CBI, S5CB, deposed
that besides ercurdinq statements of PwW-23
Govindbhai Patel and PW 9-Dr.Rakesh Mahato, he
collected original Statements/Order  Book-2002,
X-Ray Register, original Laboratory Investigation
Register, original Indoor Register-2001-2002,
original MLC Register, original Inpatient Register
and original OPD Register (Arts.61 to &7,
respectively) under seizure memo Ex.379 as well as
Electoral Rolls for the years 2002-2003 (Exs.385 to
NEE 389) under Receipt Memo Ex.384 from the concerned
}:: uthorities. He further deposed that he had

L ‘%i" addressed letter dated 18.3.2004 Ex.383 to the
A

Executive Magistrate, Limkheda for ascertaining the

existence of one Ramtiben and a reply thereto was

received vide letter dated 19.3.2004.
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401 Evidence of PW 70-Wankhede 1n the cross-
examination reveals that he was instructed to make
investigation regarding one Smt. Ramtiben
Mangalbhai Dheersingh Baria. It is not demonstrated
from the cross-examination of PW 70-Wankhede or
otherwise that name of Smt. Ramtiben wife of
Mangalbhai Dheersingh appears 1in any of the
electoral rolls produced before the Court. Evidence
before the Court thus casts a shadow of doubt as
regards the presence of lady panch Ramtiben at the

time of Ingquest Panchnama Ex.123

402 The entire evidence reveals that Saleha,
daughter of the prosecutrix, was killed; and her
photograph was taken a day prier te the inguest
panchnama Ex.123. However, her photograph is
missing from the later set of photographs,
certainly taken before the bodies were buried, and

there is no reference te the said photograph in the

inquest panchnama Ex.123. This adds a ¢loud of

picion over the inquest panchnama Ex.123.

The prosecutrix was cross-—-examined at a
onsiderable length till, perhaps, the defence
exhausted itself of all its ammunition. Keeping

with the thought expressed by the Hon'ble Apex

A
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Court in the case of Jay Shree Yadav vs. State of
Uttar Pradesh reported in 2004 CRI.L.J. 4826, the
contradictions surfacing at the time of
lengthy arduous cross-examination are required to
be appreciated in the Dbackground of ground
realities which makes the witness confused because
of folly blustering tactics of cross-examining
counsels. The Hon'ble Apex Court while deciding
Venkat Gouda's case reported in (2007) 2 SCC (Cri.)
610 (Venkat Gowda & ors. v. State of Karnataka)
further held that some improvements, contradictions
and omissions are bound to occur in the evidence of
the witnesses  subjected to lengthy cross-
examinations, and such discrepancies, if not of
serious nature, cannot be treated as wvital and
significant discrepancies so as to disbelieve and
discard the substratum of the prosecution case. It
alsc cannot be overlooked that the Hon'ble Supreme
Court of India not only ordered the investigation
in the present case to be carried cut by the CBI

but also directed the State Authorities to keep off

404 Perusal of the copy of Writ Petition

No.118/03 (Ex.61 colly.) reveals the material

— .
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record of the investigation done by the Gujarat
Police including copies of FIR (Ex.56), statement
of the prosecutrix dated 6.3.2002 (Ex.277) recorded
by the Executive Magistrate, Godhra, FIR registered
by Godhra Police Station, Report of medical
examination dated 7.3.2002, statement dt. 13.3.2002
of the prosecutrix recorded by CPI, Limkheda,
statement dated 14.3.2002 of PW 8-Saddam recorded
by CPI, Limkheda, DFSL report dated 24.4.2002,
final report u/s 173 of Cr.P.C. and Fax dated
7.3.2002. After considering this record, the
Hon'ble Apex Court was prompted to issue directions
for further investigation at the hands of CBI and
transfer of the case outside State of Gujarat. The
prosecutrix, however, <disowned the Fax dated
7.3.2002 (Ex.57) referred to in the copy of Writ
Petition Ex.61. Except a reference to the said Fax

in the Writ Petition Ex.61 in the following Lerms:-

“True copy of the complaint dated 7.3.2002
made by the petitioner to the Magistrate
is annexed heretoc and marked as Annexure
P5”,

PAN LI A
ﬂ%Tr“-*ﬁfé ere is nothing in the evidence to suggest that
L ¥ )

this Fax message bears thumb impression of the
prosecutrix or that it originated from Godhra
. Relief Camp where the prosecutrix was lodging at

the material time. The prosecutrix deposed that the

fﬂhﬁh&ﬁﬁ‘"‘“‘“———h_
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> facts concerning the incident were already well
known after her narration of the incident before
Limkheda Police and the Executive Magistrate,
Dahod. She deposed that she did not send the Fax
Ex.57. However, she admitted that she had preferred
writ petition (No.118/03) in the Supreme Court but
was not recollecting the name of Advocate Shobha.
She further deposed that approaching Supreme Court
was her and her husband's decision and she went to
New Delhi twice, firstly for making petition to
NHRC and secondly for making the writ petition.
While appreciating this evidence, it cannot be
forgotten thatr the prosecutrix is a rustic
illiterate lady who has to largely depend on others
for understanding the written words.
405 Evidence of the prosecutrix in the
cross-examination further shows that the contents
of the affidavit tendered in the Supreme Court were
explained to her in Hindi and her husband was

helping her to understand such explanation in

Gujarati. It is worthwhile to note that the
N Efoaacutrix also averred that the contents of the
: petition were explained to her and thereafter
had subscribed her thumb impression in tcken of
aving found the contents correctly recorded. In
fact, the writ petition bears signature of Advocate

Shobha, whose name the prosecutrix was unable to

\.—w
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recollect at the time of her evidence. Thumb
impression of the prosecutrix appears on the
affidavit annexed ¢to the writ petition. The
prosecutrix deposed, when confronted with this
affidavit, that she was not knowing what was
written in the affidavit despite the fact that she
had subscribed her thumb impression after its
contents were purportedly explained to her. This
shows that there was a gap between what was
explained to her as the contents of the affidavit
and what she actually understood in Gujarati. In
order to understand this gap, it is necessary to
examine the contents of the writ petition as wéll

as the other esvidence on record.

406 Para 3 of the Writ Petition Ex.61 reads as

i The details facts leading to
this petition are taken from the
official records of the criminal case
recorded by Guijarat Police”.

annexures including the documents referred to
herein above and 50 more pages. The prosecutrix
deposed that she had not made grievance before the
Supreme Court that the translation of Fax Ex.57 was

not introduced in the writ petition by her.

‘\ .
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According to the prosecutrix, she did not
personally collect the documents annexed to the
petition made to Supreme Court from the authorities
and did not inquire from where such documents were
procured, She named one Mukhtiyarbhai as the person
who had prepared the writ petition and was working
for the riot affected persons. She deposed that she
did not furnish any papers to Mukhtiyarbhal and did
not know from where Mukhtiyarbhai procured the
papers annexed to the writ petition. She further
deposed that Mukhtiyar-bhal did not disclose to
her what papers were annexed to the writ
petition. Lnteféstingly, she deposed that she had
not annexed copy of the statement dated 7.3.2002
recorded by Godhra Police, a copy of which is found
annexed to the writ petition Ex.61 as Annexure P5.
She further deposed that if her advocate had done
it, she was not knowing about it. The total view of
her evidence on this material aspect reveals that
what was written in the writ petition Ex.61 was not
. properly explained to her. It is highly probable,
. it mostly happens, that everything in the
¥tition drafted by the lawyers was not explained

the litigant prosecutrix with its complete

407 in the instant case, the documents annexed

\h‘ﬁhﬁ““““‘“nuﬁ L
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. tc the writ petition Ex.6]1 emanated from the record
available with Gujarat Police, Writ petition Ex.61
appears to have been signed by one Advocate Shobha.
Writ petition Ex.61, which runs into several pages,
is in English. 1Its contents apparently were
explained to the witness in Hindi and later on
rendition of such explanation was purportedly made
available to the prosecutrix in Gujarati. In such
circumstances, one can believe the prosecutrix that

the Fax Ex.57 was not sent by her.

408 On this background, all contradictions and
omissions in reference to the suspicious atatemeéts
made before Gujarat Police as well as Fax Ex.57 do
not have great value as otherwise such contra-
dictions and omissions may have in weighing of the
material on record as against the accused. (Supra)

AIR 1956 SC 1Bl (Baladin & ors. v. State of Uttar
Pradesh) .

As regards the contradictions and omissicns

ught on record in relation to the statement of
: prosecutrix (Ex.277) recorded by the Executive
\ﬂ%%fn___,fiﬁgr gistrate, Dahod, it can be observed that such
.| contradictions and omissions do not materially

:disfigure the evidence of the prosecutrix so as to

dishelieve and discard the substratum of the

‘h‘h‘h“-‘ﬁh‘h“‘“mﬁ -

- e -
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prosecution case. It is not wunlikely that the
Executive Magistrate had recorded the facts
succinctly without questioning the prosecutrix

specifically regarding the necessary details.

410 Looking at the photographs Exs.337/1 to
337/119, one can get a feeling that the place in
the Kesharpur jungle could have been a trekker's
delight but certainly it could not have been the
place where a mob of 500 persons would have roamed
through the said area. Evidently, such statement in
that regard in the FIR Ex.56 1is a colourable
design to supp;ess the truth. It is &also unlikely
that a mob of such persons would have come to the
said spot chanting a statement “Ke tamara Muslim
manaso amara Hindu manasone maari nakhel chhe”. 1In
fact the persons amongst the violent mob were more
likely to shout "“Aa raya Musalmano emane maaro,
kaapo”. 1t is also unlikely that the persons in the

mob intoxicated with a desire to kill and ravish

"""’\}, women would have spared the prosecutrix in response
: 4
&q her pleas to spare her as she was pregnant.
o
_ di]
ﬁ‘i‘ ows the mood of the persons in the mob.
‘ )
o ¥ r—‘

lling of Saleha, daughter of the prosecutrix,

- 411 DW 8-Dr.Amar Jit Singh, Commissioner of
Health, Medical Services & Medical Education

\_.&
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‘e (Health), Gujarat State, deposed that on 25.4.2002
he happened to meet the prosecutrix, her husband
and one Latifabibi at Godhra Refugee Camp; and his
talks with the prn?enutrix yielded names of the
offenders and the facts concerning the incident as
per the Note Ex.446-B. The prosecutrix denied this
fact. If one looks at the letter Ex.446-A, names of
Vijay Medhiya and Prakash Modhiya are found
introduced in the list of the offenders and the
names of Kesharbhai Vohania, Bakabhai Vohania,
Rajubhai Soni and Ramesh Chandana are found

deducted from the said list of offenders.

412 A question, therefore, arises whether the
prosecutrix had made such revelation as disclosed
in the letter Ex,446-A, In the cross-examination DW
8-Dr .Amar Jit Singh revealed that he was alone from
his office to wvisit the camp and local Medical

Officers - the Chief Distriet Health Officer and 2

- 2 others from Godhra - accompanied him. He

further deposed that some policemen were in the
"-'f_eamp but nobody accompanied him, He added that he
talk with the District Magistrate on the phone.
cording to him, he had not made any note apart
from note Ex.446-B about meeting the inmates of the
camp. Note Ex.446-B is merely an inventory of the

names and nothing more. DW B8-Amar Jit Singh deposed

p



359 5C634-04

that he did not think it fit to record statement of

1,"

the prosecutrix or her husband or Latifa; and the
jotting Ex.446-B was not dated by him. He further
deposed that he h1j not prepared any official
report more than letter Ex.446-A. He volunteered
that he took action from health point of
view. However, the material portion in the letter

Ex.446-A reads as under- :-

“She has already lodged police complaint
in this regard. I understand that
Secretary, Women and Child Welfare has
also taken up this issue along with
Collector, Panchmahal. However, no action

has been taken in this regard so far.
[ shall i f t) :
inguired jinte and necessary action taken

against the perpetrators of this heinous
crime”.

Nowhere it is reflected in the said letter that he

took action from health point of view.

413 DW B-Amar Jit Singh deposed that he found
the prosecutrix pregnant and under state of shock

and therefore she was described as a patient in

trauma. He added that the other persons in trauma

?r'ﬂ re the persons affected with measles or other

x.446-A from health point of wview, he could have

very well included the names and conditions of the

‘ﬂ- persons affected with measles or other physical

ailments in the Ex.,446-A. However, such is not the

“H‘hhh“‘““*—~_h___ ~
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case with the letter Ex.446-A. His evidence further
shows that he had not inquired with the prosecutrix
about the complaint made by her to the police; and
he had not prepared® any official report of his
visits to any camps; and had not sent any letter
similar to letter Ex.446-A to the Government. If he
had not made inquiries with the prosecutrix about
the complaint made by her to the police, how is it
that the letter Ex.446-A makes a reference to the
lodging of the police complaint by the prosecutrix
and inaction on the part of the police. There is no
answer to be found to this question in the evidence

of DW B-Dr.Amar Jit Sinagh.

414 DW 8-Dr. Amar Jit Singh further deposed
that the letter Ex.446-A does not bear any Outward
number; and he did not receive any reply to the
letter Ex.446-A. He further deposed that he did not
take any fecllow up action except talking with one
Mr ,Khandwawala from DGP's Office and PW 18-Javanti

Ravi, District Magistrate, Panchmahal on telephone.

Evidence of PW l8-Jayanti Ravi projects no
ch facts in her evidence. Consequently, the
evidence of DW 8-Dr.Amar Jit Singh sounds less
credible and certainly is without any

correcboration; and, therefore, cannect be acted upon

rﬁ_---—-h““““mm o
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v while appreciating the evidence of the prosecutrix.

116 DW 1-Budhsingh Patel, deposed that as a
Writer Constable in Limkheda Police Station, he had
scribed the FIR Ex.56 on the dictation of the A/17-
Somabhai Gori between 10.45 a.m. and 11.15 a.m. on
4.3.2002 in the office of PSI situate in a room
admeasuring 10' x 10' at the police station.
According to him, the preosecutrix gave replies to
the gquestions put by the A/l17-Somabhai; and the
A/17-Somabhai was loudly reading out the material
which he was recording simultanecusly, and he and
Constable Chandubhai Tavia were scribing the
copies, FIR Ex.56 and Ex,56-A, respectively; and
the prosecutrix approved the FIR and subscribed her
thumb impressions on the FIR Ex.56 and Ex.56-A
after the contents of the records so made were read
over and explained tc her. He deposed that he, the
A/17-Somabhai, Constable Chandubhai Tavia and the

prosecutrix were the only persons present in the

said room at the time of recording of the

gomplaint /FIR Ex.56. He gave the process of
Ly

another copy to the Court. He identified the FIR

:Ex.56+A as the copy of the FIR sent to the Court.

.\
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417 For the purpeoses of cross-examination of DW
1-Budhsingh Patel, original FIR Book (Art.74) was
summoned. Cross-examination of DW 1-Budhsingh
reveals that Limkheda Police Station and J.M.F.C.
Court, Limkheda were situate in one campus facing
each other leaving distance of about 40 to 50
meters between them. However, the endorsement on
the certified copy of the FIR sent to the JMFC as
well as its original Ex.56-B show that it was
received in the Court of JMFC on B8.3.2002. DW 1-
Budhsingh Patel further described Limkheda Police
Station, He deposed that there was an open corridor
of 7 feet in width and 40 feet in length and there

were three rooms in Limkheda Police Station.

418 DW 1-Budhsingh deposed that Vishwa Hindu
Parishad and Bajrang Dal had declared B8andh on

28.2.2002; and riots broke out within the limits of

Limkheda Police Station on 2B8.2,2002 and continued
1. for about 10 days thereafter. He further deposed

at many persons from Muslim community had taken

Refugee Camps by Limikheda Police as well as
District Magistrate. He added that there was only

one police vehicle and therefore it was not spared
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\ for shifting work.

419 ODW 1-Budhsingh Patel made a significant
disclosure that he was the only Writer to PSI A/15-
Patel; and he was accompanying PS1 A/15-Patel on
patrolling duties between 27.2.2002 and 3.3.2002.
He was not in position to give break-up of the time
of patrolling and the time when he was at the

police station.

420 Evidence of DW 1-Budhsingh given in
response to his cross-examination reveals that the
FIR E:x.-IBE—H; purportedly recorded by the A/17-
Somabhai Gori, numbered as '1-0/2002' registered at
17.30 hours dated 4.3.2002 is found sandwiched
between FIR Ex.4B5-A, purportedly registered by HC
Jaisinghbhai as C.R.No0.58/2002 registered at 10.15
a.m. on 4.3.2002 and the FIR Ex.56-C in the present
case shown registered at about 10.45 a.m. on

4.3.2002. DW 1-Budhsingh further deposed that he

could see both digits '3' and '4' written in the

‘*{q,ata and overwriting in the time of offence at the
b2 ]

/w
AN
‘aﬂscurrance of the crime in the FIR Ex.56-C. He

es meant for filling date and time of Cthe

added that the time 'l10.45' mentioned in the para
no.l meant for ‘'date and time of reporting' in

the FIR Ex.56-C was found overwritten, inasmuch as

\w‘
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digit '0"' in the figqure '10' and digit '5' in the
figure '45' were found overwritten. He was not in

position to say when this overwriting was done.

421 DW 1-Budhsingh was confronted with the
entry Ex.406 in respect of the crime in gquestion in
the station diary Art.69. He deposed that this was
made by the A/l7-Somabhai, However, he was unable
te state whether it was made after B p.m. on
4,.3.2002 though he admitted that the entry (Ex.486)
just above it was timed as '20.00' 1in the
handwriting of the A/17-Somabhai Gori. He further
deposed that the A/l7-Sombhai tock charge of FISD at

11.35 a.m. on 4.3,2002 from Jaisinghbhai, PSO.

422 In the re-examination Ld. Advocate
Mr .Ponda, for the Accd.Noc.l, asked DW 1-Budhsingh
to explain the clrcumstances deposed to by him i.e.
writing of the complaint Ex.56 at 10.45 a.m. on
._D\U“ O"? ,vj\:-dictation of the A/l17-Somabhai and the A/17-

IE-,B"‘ﬂ»rn.ai:\l'ui'.i having taken charge at 11.30 a.m. 1In

wrote the complaint Ex.56 at 10.45 a.m. at the

423 DW 6-Chandubhai Tariyad, Constable, Limkheds

Police Station, towed the line of DW 1-Budhsingh
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S Patel and deposed that around 10.45 a.m. on
4,3.2002 he had scribed the FIR Ex.56-B (certified
copy of FIR Ex.56-A) on the dictation of the A/17-
Somabhai in the manner deposed to by DW 1-

Budhsingh.

424 In his cross-examination, DOW 6-Chandubhai
Tariyad deposed that DW 1-Budhsingh Patel, the
A/17-Somabhal and PW 35-Ranjeetsingh were at the
police station for whole day on 4.3.2002; and there
was nobody other than himself, DW 1-Budhsingh, the
A/17-Somabhai  and the prosecutrix when  her
complaint w;a recorded. He disclosed that he was
not knowing when the original FIR Ex.56-A was sent

to the Magistrate.

425 DW 5-Jaisinghbhai Patel, HC,Limkheda Police
Station, deposed that he was police station in-

charge between 11.30 a.m. on 3,3.2002 and 11.30

a.m. on 4.3.2002 and he had scribed FIR entry
Ex.485-A in the FIR Book Art.74 at about 10.15 a.m.
came up with a story that the A/15-Bhikabhai
P el, P51, gave instructions to him to leave two

- %‘\ ges of FIR Book for recording the complaint from

& M

Sanjeli as he had received a message from DSP,

Dahod of breaking of riots at Sanjeli, and further

instructed the J/17-Gori to record the complaint of

1
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5, the prosecutrix after leaving two pages for
recording the complaint from San jeli. Nowhere in
the statement of AJ/i5-Bhikabhai Patel recorded
uf/s 313 Cr.P.C. one finds expression of this story.
Date of occurrence of the crime i1egistered at FIR
Ex.485-B, for which two pages in the FIR Book were
allegedly left off, is shown in the entry Ex.485-B
as 1.3.2002. Entry Ex.503 in the station diary
Art.69 1is the record made by the A/15-Patel at
10.30 hours purportedly regarding the fact of
receipt of the telephonic message from SP, Dahod at
about 19.25 hours on 3.3.2002 and he leaving for
Sanjeli for recording the complaint and n;thinq

further.

426 DW 5-Jaisinghbhai Patel (urther deposed
that he had handed over charge to the A/l17-Semabhai
Gori at about 11.35 a.m. on 4.3..2002 as per the

entry Ex.407 colly. in the station diary Art.69. He

deposed that two sheets appended to the sheet
"\E:_earing Nos.B83 and 84 in the Book irt.74 were torn
‘1'1 and separated from the torn sheets 1in the
ence of the A/15-Patel. His cross-examination
ther reveals that he was knowing that blank
pages of FIR Book were not torn and separated from
the torn sheets and he did not ask the A/15-Patel

not to ask him to tear off blank sheets from the

\_ e
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FIR Book. He further explained that numbering of
the complaint '0/2002' at the entry Ex.485-B means
that the offence had not taken place within the
jurisdiction of Limkheda Police Station. Signifi-
cantly, there is no explanation regarding these
facts in the statement of the A/15-Patel recorded
u/s 313 Cr.P.C. In fact, the A/l5-Patel expressed
that he had done his job assigned to him sincerely

and following all rules and regulations.

427 In any event, the fact of recocrding the
complaint could have been entered in the station
diary promp‘;:ly after the entry Ex.503 around 10.45
a.m. on 4.3.2002 and the entry (Ex.485-B) could
have been made after registration of the crime in
the FIR Book. The facts disclosed through the
record - station diary (Art.69), the FIR Bock
(Art.74) and the FIR Ex.56-B - generate suspicion
about the incident of recording of the complaint in
the present case. The prosecutrix was not

T
tﬁnfrnnted with the thumb impressions appearing on

d of hostility amongst the police witnesses

on the matters of record with the
prosecution, one can see where the interest of
these witnesses lies. It is, therefore, difficult

to place credence on their testimonies.

\ w
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428 DW 7-Ushaben Kishori deposed that the
prosecutrix did not make disclosure regarding the
crime while on the way to Community Health Centre,
Limkheda with ¥Yadi Ex.203. Interestingly, she
deposed that she had talk with the prosecutrix on
the way to CHE, Limkheda. Obviously, the prosecu-
trix was the complainant and she was expected to
narrate at least some facts to DW 7-Ushaben
Kishori. However, DW 7-Ushaben did not make any
specific disclosure about the subject of the talk
between her and the prosecutrix. Te the Court
gquestion, she answered that she did nut’ state
before the CBI that she had talk with the
prosecutrix on the way to CHC, Limkheda, and she
had not stated anything of such crime before the
CBI as the prosecutrix had not stated anything to
her. Thia is something contrary to her version in
the examination-in-chief that she had talk with the
/ﬂé\prnsecutrix on the way to CHC, Limkheda. DW 7-
O =" 89

fﬁhaﬁn deposed that she was not knowing whether a
il
!n;r e Muslim population had taken shelter in the

ce station. Her evidence, therefore, does not
spire any confidence.

429 Evidence of the prosecutrix, coupled with
the evidence of PW B8-Saddam, therefore offers a

credible view of the incident. Contradictions/

—
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omissions in relation to her statement before the
CBI do not present a distorted view of the
prosecution case. Element of any previous enmity
with any of the accused named by her does not
surface in her evidence. On the contrary, her
evidence discloses) that her father was the patient
of the father of the A/6-Bipinchandra Joshi @ Lala

Doctor., No other evidence brings forth such fact on

record.

430 It ,is true that the A/6-Bipinchandra Joshi
was found wusing crutches during the time he
appeared ﬂ%fure this Court. The defence produced
certain documents on record with the List Ex.476,
However, no evidence was led in respect of the
medical condition of the A/6-Bipinchandra Joshi at
the time of the incident . There is nothing before

the Court te reach any conclusion regarding this

Though the analysis of wvaginal swab
cted from the prosecutrix in the pathoclogical
ratory at Godhra Hospital shows no presence of
ermatozoa, the report Ex.238 of DFSL, Vadodara
shows presence of spermatozoa in the vaginal swab

in the following terms (in Gujarati) :-

T .
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“Namunano upar manav viryani hajari
mali shakel hati.”

It is argued on behzlf of the defence that word
'na' (in Gujarati) is found deleted in the said
sentence thereby -.racnrdinq a positive finding of
the presence of spermatozoa in the vaginal swab,
and the corresponding analysis done by the CBI (s
negative and therefore the detection of spermatozoa
in the vaginal swab collected from the person of
the prosecutrix is a doubtful proposition. It is
correct that there is an alteration as pointed out
by the defence. However, that alteration is found
initialed. In the corresponding :epért of
serological examination dated 20.4.2002 Ex.238 tLhe
space for recording the source of semen is left
blank and serological report 1is shown to be
incongclusive. Finding in the  report Ex.238
therefore appears to be elusive. 5Such finding,
however, would not falsify the prosecution wversion

as is observed in the judgment reported in 1998 (1)

Law Reporter 735 (State wvs. Vikramj:

432 Evidence of PW 56-Dr.Rudra speaks about the

possibility of sexual assault on the deceased

-\
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b e Halima and unknown 7 persons (identified by the
prosecutrix as Shamim), Reports of DFSL, Vadodara,
Gujarat also point to the presence of semen being
detected on the female apparels. If these are read
together with the evidence of the prosecutrix, one

can safely believe that Halima and Shamim were gang

raped.

433 As discussed above, there is credible
evidence of the fact that the A/l-Jaswant Nai to
B/12-Ramesh Chandana, along with other unknown
accused, came te the spot on Kesharpur road leading
ta PaniveJla, Taluka Limkheda, District Dahod in
white wvehicles, particularly jeep Art.2, and
launched murderous assault on the prosecutrix and
the persons accompanying her, namely, her daughter
Saleha, mother Halima, sisters Mumtaz and Munni,

brothers Aslam and Irfan, uncles Majidbhai and
Yusuf Musa Patel, aunt Sugraben, cousins Shamimben,

Mumtazben, Madinaben, Hussain, Amina and Saddam.

as the person carrying a sword. Though dead
ies of some of the persons accompanying her do
ot appear in the photographs Exs.59/1 to 59/17 and
" do not figure in the inquest panchnama Ex.123, it
‘ﬁ'_ can reasonably be concluded from the facts and

circumstances of the case that they were finished

—_
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and their bodies were disposed off by the

offenders.

434 Who removed the dead bedies from the place
of offence and moved them to the place in Kesharpur
jungle is the gquestion which has no answer in the
evidence on record. It also cannot be understood
from the evidence as to who was Narpaatsingh, who
brought PW 8-Saddam and Mohsin to the Community
Health Centre, Limkheda from the police station. It
is true that the A/l3-Narpatsingh and the A/l4-
Idris Saiyed were shown to be present at wvillage
Randhikpur through the evidence of PW E+F;rukhhhai
Pinjara. However, their presence can be explained
from the fact that they were detailed for doing
Bandobust duty at wvillage Randhikpur. No criminal
nexus between the A/l-Jaswantbhai Nai to the A/12-
Ramesh Chandana and the A/l3-Narpatsingh and the
A/14-1dris Saiyed can be construed from the
evidence of PW 2-Pinjara. Existence of photographs
.59/1 to 58/17 on the police record has
E% ential to suggest that those were kept on the
cord for the purposes of identification of the
"? eceased. Evidence before the Court has & potential
to generate a grave suspicion about the role of the
policemen - the A/l3-Narpatsingh, A/l4-Saiyed, A/15
~-patel, A/l16-Bhabhor, A/l1B-Bhagora - and medical



an SC634-04

s officers - the A/19-Dr,Arunkumar Prasad and A/20-
Dr.Sangeeta Prasad in the investigation of the
crime. However, the evidence is not sufficient and
cogent to suggest their involvement in the present
case, particularly for the reason of some pertinent

questions remaining unanswered in the evidence.

435 The prosecution did not examine Abdul
Sattar may be for his demise as reported by PW 19-
Phiroz Ghanchi in his testimony. However, his
evidence ' could have thrown light on the wvital
aspect cancarn%ng the inguest panchnama Ex.123 and
identific;tion of the dead bodies. The prosecution

evidence on this aspect, therefore, becomes lame.

436 As regards the A/l7-Somabhai Gori, there is
convincing evidence of the fact that he refused to
record the FIR as narrated by the prosecution and

framed it in the manner which he knew to be

v;ncorrect with an 4intention to save the accused
{i

folved in the crime from legal punishment.

(o)

Before parting with the judgment, it is
ecessary to briefly comment on the issue of
sanction to prosecute the police officials,

particularly, the A/17-Somabhai Gori.

\- -
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438 PW 43-Kuldipchand Kapoor, Principal
Secretary, Home Department, Government of Gujarat,
deposed that a request for grant of sanction to
prosecute the A/l3-Narpatsingh to the A/18-R.S.
Bhagora, accompanied with the report of investiga-
tion deone by the CBI and the draft articles of
sanction received in his office on 23.4.2004 was
processed, and the UUnder Secretary of the Home
Department made a noting in respect of the said
papers on 11.5.2004. He further deposed that the
papers were then forwarded with the notings to the
Joint Secretary (Law & Order), and after perusing
the papers the same were placed before h;m on the
same day. He added that he went through the papers,
subscribed his signature to the notings and
thereafter forwarded the notings with the papers to
the Chief Secretary. According to him, he, Joint
Secretary (Law & Order) and the Minister of 5tate
discussed the issue amongst themselves and agreed
1{ﬁo accede to the request made by the CBI; and the
:%ﬁister of State for Home Affairs made a noting in
regard on 18.5.2004 and thereafter with the
currence of the Hon'ble Chief Minister the
sanction to prosecute the said accused u/fs of 197
Cr.P.C. as per Order Ex.3-C was issued on

20.5.2004.
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\ 439 In the cross-examination PW  43-Kapoor
revealed before the Court that he did not peruse
the complaint dated 4.3.2002 lodged by the
prosecutrix at Limkheda Police Station as well as
the papers of investigation carried out by the CID,
Gujarat, Limkheda Police Station and Godhra Police
Station; and the sanction Ex.3-C was given on the
basis of the report of the CBI and the draft

articles of sanction.

440 The Ministry of Home Affairs could have
certainly called the complaint dated 4.3.2002
lodged 6; the prosecutrix as well as the papers of
investigation carried out by the CID, Gujarat,
Limkheda Police Station and Godhra Police Station
for assessment of the report of CBI. However, it
appears that its need was not felt by the
Government and prima facie the report of the CBI
was convincing. Nowhere in evidence of PW 43-

Kuldipchand Kapoor there is a whisper of the fact

,Fhat the sanction to prosecute the said accused was
gg anted mechanically without application of mind.

the contrary, there is evidence of the fact that
the papers moved at various levels in the Ministry
of Home Affairs between 23.4.204 and 20.5.2004, the
date when the sanction to prosecute was issued, and

the issue was fimnally discussed and the request

\mf



376 SC634-04

made by the CBI fer grant of sanction to prosecute
was acceded to. Apart from this, it needs to be
observed that the protection to the public servant
u/s 197 of Cr.P.C.,, 1973 extends tc the acts done
while acting or purporting to act in discharge of
one's official duties and not otherwise, Framing of
false record was certainly not an act which could
have been committed by the A/17-Somabhai Gori while
acting or purporting to act in discharge of his
official duty. No exception, therefore, can be
taken on the ground that the prosecution of the
A/lT7-Somabhai Gori was bad for want of wvalid

-

sanction to prosecute him.

441 In view of the aforesaid discussion :

The Point Nos.l, 2 and 3 are answered
affirmatively as regards the A/l-Jaswantbhai MNai,
the A/2-Govindbhai Nai, the A/4-Shailesh Bhatt, the

A/5-Radheshyam Shah, the A/6-Bipinchandra Joshi @

. ;'--\'3,;.;]_:@_1&1 Dector, the A/7-Kesharbhai Vohania, the A/B-

ay

The Point Ne.l is answered negatively as
regards the A/13-Narpatsingh Patel, the A/14-Idris
Saiyed, the A/l15-Bhikachand Patel, the A/l6-
Ramsingh Bhabhor, the A/l7-Somabhai Gori, the A/18-

\-p
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R.S. Bhagora, the A/19%9-Dr,Arunkumar Prasad and the
A/20-Dr,Sangeeta Prasad.

The Point No.4 is answered affirmatively as
regards the A/l-Jaswantbhai Nai, the A/2-Govindbhai
Nai, the A/4-Shailesh Bhatt, the A/5-Radheshyam
Shah, the A/6-Bipinchandra Joshi, the A/7-Keshar-
bhai Vohania, the A/8-Pradip Modhiya, the A/9-
Bakabhai Vohania, the A/10-Ra‘jubhai Soni, the A/11-
Mitesh Bhatt and the A/12-Ramesh Chandana.

The Point WNos.5, 6, 7, 8, 10, 11, 12, 13,
14, 15, 16, 17, 18, 19, 20 and 23 are answered
affirmatively as regards the A/l-Jaswantbhai Nai,
the AIZ:Gnvindbhai Nai, the A/4-Shailesh Bhatt, the
A/5-Radheshyam Shah, the A/6-Bipinchandra Joshi,
the A/7-Kesharbhai WVohania,the A/8-Pradip Modhivya,
the A/9-Bakabhai Vohania, the A/10-Rajubhai Soni,
the A/11-Mitesh Bhatt and the A/12-Ramesh Chandana.

The Point WNos.24, 26, 27, 28 and 29 are
answered negatively.

The Point Nos.25 and 30 are answered

affirmatively.

The convicted accused, their respective

443 Upon a holistic view of the entire evidence

—
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and sensing the sensitivity of the investigation
carried out by the CBI, this Court believed the
victims in the present case - the prosecutrix and
PW 8-Saddam - and as a result thereof came to the
conclusion that *the A/l-Jaswantbhai Nai, the A/2-
Govindbhai Nai, the A/4-Shailesh Bhatt, the A/5-
Radheshyam Shah, the A/6-Bipinchandra Joshi, the
A/T7-Kesharbhai Vohania,the A/8-Pradip Modhiya, the
A/9-Bakabhai Vohania, the A/l10-Rajubhai Soni, the
A/11-Mitesh Bhatt and the A/l12-Ramesh Chandana are
guilty of the offences punishable under Sections
120-B read with Sec. 143, 147, 302, 376 of I.P.C.
and for commission of substantive uffeaces under
Sections 143, 147, 148, 302 r/w Sec. 142, 376(2) (e)
and (g} of 1.P.C., 1860. Now, these accused are
pleading for leniency commonly on the grounds that
they are innocent having no criminal antecedents

and have families to support and lockafter.
The A/6-Bipinchandra Joshi further pointed

necrosis of bones and the leniency, if shown,
ld permit him to see future of his small

1ldren in the remainder of his short life time.

The A/5-Radheshyam Shah @ Lala Vakil added
that he be given set off for the period of 4 years

—

-
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in jail and be released at the end of the trial.

444 Learned Counsels representing the accused
submitted that life imprisonment is the 'rule' and
death sentence 1; an 'exception', and therefore, it
is for the prosecution to point out how the present

case falls within the exception to this rule.

445 Ld.Spl. P.P. Mr. Shah, for the prosecution,
thereupon submitted that the manner in which the
crime of multiple murders and rapes was planned and
executed brings the present case within the net of
this uicuptian to the rule of awarding life
imprisonment ., He pointed out from the evidence the
overt acts of the the A/l-Jaswantbhai Nai, the A/2-
Govindbhai Nai and the A/4-Shailesh Bhatt in
commission of the crime in the present case. He
submitted that the A/l-Jaswantbhai Nai and the A/2-
Govindbhai Nai committed rape on the prosecutrix in

-, succession despite her pleas that she may be spared
' 4°,1¢;H 3> the reason of her pregnancy; and the A/4-

lesh Bhatt had mercilessly snatched her little

hter Saleha from her arms and smashed her to
th. He further pointed out that the prosecutrix
aw her relations being murdered when she was being
raped. These facts revealed in the evidence, he

" submitted, ought to persuade the the judicial mind

L
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to impose extreme penalty of death,

As regards the other accused involved in
the multiple murders and gang rapes, Ld. SPP Mr.
Shah, for the prosecution, submitted that their
culpability could be construed from the principle
of constructive liability under the law and
therefore they can be spared from extreme penalty
of death.

Ld. SPP Mr.Shah, for the presecution, cited
the following judgments in order toc educate the
judicial mind on the philosophy of seﬁ;encinq the
accused :-

(1) 2004 CRI.L.J 658 (Supreme Court) (Sushil

Murmu v. State of Jharkhand),

(2) (2005) 3 Supreme Court Cases 114 (S5tate of
U.P. v. Satish), and
2007 CRI.L.J. 4700 {Supreme Court) (State

of Karnataka v. Raju).

Ld. Advocate Mr.Ponda, for the A/l-
ntbhai Nai, in his brief submissions advocated
minimum punishment of life imprisonment for the
A/l-Jaswantbhai Nai. Firstly, he submitted that the
present case was not the “rarest of rare case”; and

in case of a slightest chance of innocence of the

\_,
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\ accused imposition of the capital punishment would
be a folly. He pointed out from the evidence as
well as the statement of PW 19-Phiroz Abdul Sattar
Ghanchi (Ex.158-N) that one Jaswantbhai i.e. the
A/l-Jaswantbhai Nai had given shelter to PW 19-
Phiroz Ghanchi and his family for two days, and
this fact was sufficient enough to reveal the mind
of the A/l-Jaswantbhai Nai. According to him, 1in
the given circumstances, therefore, the imposition

of capital punishment would be too harsh.

447 Ld, Advocates Mr.Jain and Mr.Gopal Solanki,
for l:!':e other accused involved in the crime of
multiple murders and gang rapes, submitted that the
crime was not one of the rarest of rare and

therefore the said accused did not deserve the

capital punishment.

A judgment reported in 1999 CRI.L.J. 2044

(Supreme Court) (Om Prakash v. State of Haryana)
s cited by Ld. Advocate Mr. Jain, for the A/2-
indbhai Nai and the A/4-Shailesh Bhatt, in order
impress upon the mind of this Court that even
the case of multiple murders in a preplanned manner
cannot be termed as a rarest of rare case as

* observed by the Apex Court in the said judgment.
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448 Ld. Advocate Mr. Jain, for the A/17-
Somabhai Gori, further submitted that the A/17-
Somabhai Gori be released as he has already
suffered detention in prison for the period
exceeding the maximum term of punishment prescribed
for the commission of offences under Sections 217

and 213 ﬂf ItFiCl’ ]-Eﬁui

Ld. SPP Mr. Shah, for the prosecution,
found no reason to resist the submissions of Ld.
Advocate Mr. Jain for the A/17-Somabhail Gori.

g

449 The Apex Court while taking review of the
sentencing policy adopted over the years made the
following observations in the judgment in Sushil
Murmu's case reported in 2004 CRI.L.J. 658 (Supreme

Court) (Sushil Murmu v. State of Karnataka) :-

“15. The following questions may be
asked and answered as a test to deter-
mine the "“rarest or the rare” in which
death sentence can be inflicted :-

(a) Is there something uncommon about
the crime which renders sentence of
imprisonment for life inadequate and
calls for a death sentence?

(b) Are the circumstances of the crime
such that there is no alternative but
to impose death sentence even after
according maximum weightage to the
mitigating circumstances which speak
in favour of the offender? .

16. The following guidelines which

\\l_—r
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emerge from Bachan Singh case (supra)
will have to be applied to the facts of
each individual case where the guestion
of imposition of death sentence arises
(SCC p.48B9, para 38) :

(1) The extreme penalty of death
- A ;
cases of extreme culpability.
(ii) Before opting for the death
penalty the circumstances of the
“offender” also require to be taken into

along with the circumstances of the
“crime”.
(iii) Life imprisonment is the rule
:

anﬂ.QﬂﬂLh__&gQLgﬂsg__iiT_ﬂn__ﬁxﬂﬂﬂhlgn;
?g%LhT;:n%ﬂnnﬂ_mmaL_hg_megag?_nnlx_?hﬁg

1 i having

regard to the relevant circumstances of
the crime, and provided, and only provi-
-+ ded, the option to impose sentence of
imprisonment for life cannot be conscie-
ntiously exercised having regard to the

nature and circumstances of the crime
and all the relevant circumstances.

weightage and a just balance has to
struck between the aggravating and the
mitigating circumstances before the

option is exercised.”

The qguestions which this Court must ask to
himself, as required by the said Judgment of the
Apex Court, have answers in the evidence as well as
the memo of written argquments of the prosecution
vide Ex.526-A, Evidence shows that Hindus and
Muslims, including the accused and tpe victims

lived together without noticeable disharmony over

—_—
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generations at village Randhikpur till Vishwa Hindu
Parishad gave call for Gujarat Bandh following the
Godhra Train Burning Incident, and ferment of
communal hatred sparked off the riots. The
prosecution voiced this fact in its written memo of
arguments Ex.526-A, and further added that our
country and particularly the State of Guijarat has
history of communal violence; and from about the
days of independence movements when the idea of
partition was mooted out we are witnessing communal
violence at intervals. Occurrencer of riots,
according to the prosecution, is not considered as

-

something which is rare.

451 As observed herein above, an individual has
his secret agenda in joining the riots, Many join
for looting the properties, some join for
satisfying their lust and few join the riotous mob
~ o FOF killing and more often the religious fervour is
'%ely a cover for their secret agenda. In the
E:nt case, evidence shows that the A/1-
ag ntbhai Nai and the A/2-Govindbhai Nai
tted rape in succession on the pregnant
osecutrix despite her pleadings to spare her,
After satisfying their lust they did not bother

whether the prosecutrix was finished or not. No

further act is attributed to the A/l-Jaswantbhai
n"'*-.__

__________‘__".-"



385 SC634-04

Nai and the A/2-Govindbhai Nai in the crime. It is
not clear from the evidence and statement of PW 19-
Phiroz GhanchfiEx.lﬁﬁ—H that whether 'Jaswantbhai'
referred to by PW 19-Phiroz as the person with whom
they sought refuge for two days is the A/l-Jaswan-
bhai Nai or not. No much weight therefore can be
given to this fact pointed out by Ld. Advocate Mr.
Ponda in his submissions for leniency. Such fact in
the evidence only goes to show that human feelings

were not vanished from every home in Randhikpur.

452 The A/4-Shailesh Bhatt is attributed with
the ‘act of smashing the little child Saleha,
daughter of the prosecutrix, on the ground to death

and nothing more.

453 As regards multiple murders and gang rapes
of Halima and Shamim, it is not clearly understood

‘\FOF{ from the evidence as to who gave the fatal blows or

ctually committed the rape on Halima and Shamim.
lpability could be fastened on the accused by

ans of the principle of constructive liability in

454 Issue of innocence pleaded by the accused
: has been already considered and ruled out. Using

family as a shield for getting protection from the
L

— o~
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penal consequences is werely an afterthought. From
the analysis of the nature and circumstances of the
crime and of relevant circumstances, as discussed
herein above, life imprisonment appears to be a

condign punishment in the present case.

455 Acts of the A/17-Somabhai Gori gave
unprecedented twist to the serious crime of

multiple murders and gang rapes, and therefore,
deserve maximum punishment of imprisonment

prescribed under Jlaw and need to be fined

appropriately.

456 Evidence shows that the Mahindra jeep
bearing registration MNo.GJ-20-A-3123 (Art.2) was
used in the crime. The prosecution submits that the
jeep Art.2 is in custody of CBI. Jeep Art.2 ls,
therefore, reguired to be confiscated and disposed

of according to law,

In
the considered opinion of this Court, {t is not
expedient in the interest of justice to initiate

such action against PW :I.D-Ranuhchandu; Soni, PW

‘\v
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28-Bhavinkumar Patel, PW 34-Amritsingh Khant and DW

1-Budhsingh Patel.

458 In view of the aforesaid discussion, the
following order would meet the ends of justice.
ORDER

(1) The A/l-Jaswantbhai Nai, the A/2-Govindbhai
Nai, A/4-Shailesh Bhatt, A/5-Radheshyam Shah, A/6-
Bipinchandra Joshi, A/7-Kesharbhai Vohania, A/B-
Pradip Modhiya, A/9-Bakabhai Vohania, A/l0-Rajubhai
Soni, A/l1l1-Mitesh Bhatt, A/l12-Ramesh Chandana are

convicted of the offence punishable under Section

143 of I.P.C., 1860 and are sentenced to suffer

R.I. for a term of 6 months.

(2) The A/l1-Jaswantbhai Nai, the A/2-Govindbhai
Nai, A/4-Shailesh Bhatt, A/5-Radheshyam Shah, A/6-
Bipinchandra Joshi, A/7-Kesharbhai Vohania, A/8-
Pradip Modhiya, A/9-Bakabhai Vohania, A/10-Rajubhai

~" Soni, A/l1-Mitesh Bhatt, A/12-Ramesh Chandana are
¥ ™\ ‘convicted of the offence punishable under Section
\e

}1'4 of 1.P.C., 1860 and are sentenced to suffer

£23. for a term of 2 years.
&,

(3) The A/1-Jaswantbhai Nai is convicted of the

offence punishable under Section 148 ,of 1.P.C.,

1860 and is sentenced to suffer R.I. for a term of
e

__‘-‘--_"-—-..__ L
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3 years.

(4) The A/l-Jaswantbhai Nai, the A/2-Govindbhai
Nai, A/4-Shailesh Bhatt, A/5-Radheshyam Shah, A/6-
Bipinchandra Joshi,A/7-Kesharbhai Vohania, A/B~
Pradip Modhiya, A/9-Bakabhai Vohania, A/l10-Rajubhai
Soni,A/11-Mitesh Bhatt, A/12-Ramesh Chandana are
convicted of the offences punishable under Sections
302 r/w Section 149 of 1I.P.C., 1860 for having
murdered (1) Saleha Yakub Patel, (2) Halima Abdul
Issa Ghanchi, (3) Irfan Abdul Issa Ghanchi, (4)
Aslam Abdul 1Issa Ghanchi, (35) Munni Abdul Issa
Ghanchi, (6) Amina Jamal Patel, {1; Sugra B Akka
Yusul Musa Patel, (8) Shamim Musa Patel, (9) Yusuf
Musa Patel, (10) Mumtaz Musa Patel, (l1l1) Madina
Abdul 1ssa Ghanchi, (12) Majid Patel, (13) Mumtaz
Abdul Issa Ghanchi, and (l4) an unnamed child of

Ms. Shamim and are sentenced to undergo

imprisonment for life and to pay fine of Rs.2000/-

The A/l-Jaswantbhai Nai, the A/2-Govindbhai

Hai, A/4-Shailesh Bhatt, A/5-Radheshyam Shah, A/6-
Bipinchandra Joshi, A/7-Kesharbhai Vohania, A/8-
Pradip Modhiya, A/9-Bakabhai Vohania, A/10-Rajubhai
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Soni, A/ll-Mitesh Bhatt, A/l2-Ramesh Chandana are
convicted of the offences punishable under Sections
376(2)(e) & (g) of 1.P.C., 1B60 and are sentenced
o undergo imprisonment for life and to pay fine of
Rs.2000/- each and in default of payment of fine to

suffer R.I. for further period ot 2 years each.

(6) The A/l-Jaswantbhai Nai, the A/2-Govindbhai
Mai, A/4-Shailesh Bhatt, A/5-Radheshyam Shah, A/6-
Bipinchandra Joshi, A/7-Kesharbhai Vochania, A/B-
Pradip Modhiya, A/9-Bakabhai Vohania, A/10-Rajubhai
Soni, A/l1-Mitesh Bhatt, A/12-Ramesh Chandana are
cnn;icted of the offences punishable under Sections
376(2) (g) of I.P.C., 1860 for having committed gang
rape on Halima Abdul Issa Ghanchi and Shamim Musa
Patel and are sentenced to undergo Rigorous
Imprisonment for a term of 10 years each and to pay
fine of Rs.2000/-each on each count of gang rape
and in default of payment of fine to suffer R.I.

for further period of 2 years each.

The A/l-Jaswantbhai Nai, the A/2-Govindbhai

inchandra Joshi, A/7-Kesharbhai Vohania, A/8-
#Pradip Modhiya, A/9-Bakabhai Vohania, A/10-Rajubhai
Soni, A/1l1-Mitesh Bhatt, A/12-Ramesh Chandana ares

* acquitted of the offences punishable under Section

-
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376(2) (g) of 1.P.C., 1860 for having committed gang
rape on Sugra @ Akka Yusuf Musa Patel and Amina

Jamal Patel.

(8) The A/l13-Narpatsingh  Patel, A/l4-1dris
Saiyed, A/15-Bhikhachand  Patel, A/16-Ramsingh
Babhor, A/l17-Somabhai Gori, A-18/-R.5. @ Ramabhail
Bhagora, A/19-Dr.Arunkumar Ramkishan Prasad and
Af20-Dr.S5angeeta Arunkumar Prasad are acquitted of
the offence punishable u/s 201 of I.P.C. and the
Afl3 to A/16 are ordered to be set at liberty

unless required in any other case.

(9) The Accd.No.l17-Somabhai Gori is convicted of
the offence punishable u/s Section 217 of 1.P.C.,
1860 and 1is sentenced to undergo Rigorous
Imprisonment for a term of 2 years and to pay a
fine of Rs.1500/- and in default of payment of fine

te undergo for further R.I. for a period of 2

]%: The Accd.No,17-Somabhal Gori is convicted of
=
offence punishable under section 218 of

.C., 1860 and is sentenced to undergo Rigorous

fine of Rs.1500/~ and in defauvlt of payment of fine

to underge for Ffurther R.1. for & period of 2

—
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months.,

(11) The A/13-Narpatsingh Patel, A/14-1dris Abdul
Saiyed, A/15-Bhikhachand Patel, A/16-Ramsingh
Babhor and A-18/-R.S. @ Ramabhai Bhagora, are
acquitted of the offences punishable u/s 217 and
218 r/w Sec.34 of 1I.P.C., 1860 and they are ordered
to be set at liberty unless required in any other

case.

(12) The A/19-Dr.Arun Kumar Prasad and A/20-
Dr.Sangeeta Arun Kumar Prasad are acquitted of the
-

offences punishable u/s 217 and 218 r/w Sec. 34 of

I.P.C., 1880.

(13) Bail bonds of the A/18-R.5. @ Ramabhai
Bhageora, the A/19-Dr.Arun Kumar Prasad and the

A/20-Dr .Sangeeta Arunkumar Prasad stand cancelled.

The substantive sentences shall run

The period of detention, if any, undergone
by the accused during the investigation, enguiry or
trial shall be set off against the term. of
imprisonment, not being imprisonment in default of

payment of fine imposed on the accused.

\v’



(16) White coloured Mahindra Jeep bearing Regn.
No.GJ 20-A-3123 (Art.2) and Camera (Art.3) shall be
confiscated and disposed off according to law after

expliry of the period of appeal.

(17) Attendance Registers (Arts.3% & 36), OPD
Register (Art.37), MLC Register (Art.38), MLC X-Ray
Register (Art.39) and X-Ray Register (Art.40) shall
be returned to the Community Health Centre,

Limkheda, Gujarat, after the expiry of the period
ol appeal.

(18) Movement FReglister, Randhikpur Police Out-
Post, Limkheda (Art.43), Motor Logbooks (Arts.44
and 45), Inward Reglister (Art . 46), Cutward
Registers (Art.47 & 48), Inward Register (Art.49),
Motor Vehicles Register (Art.50), Statlon Diary

(Art.69), FIR Book (Art.74), and Motor Logbook

(Art .75) shall be returnsd to the Gujarat Police,
after the expiry of the period of appeal.

Order Book (Art.61), X-Ray Register
t.562), Original Laboratery Investigation

gister (Art.63), Original Indoor  Register
(Art.64), Original MLC Register (Art.65), Original
In-Patient Register (Art.66), and Original OFD

‘Hhhhhh‘"“‘-—~——___‘h -
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Register (Art.67) shall be returned to Godhra Civil
Hospital, Godhra, after the expiry of the period of

appeal .

(20) Station Diary (Ex.76) shall be returned to
Fatehpura Police Station, after the expiry of the

period of appeal.

(21) File (Art.77) shall be returned to the
Commissioner of Health, Medical Services and
Medical Education (Health), Gujarat State, after

the expiry of the period of appeal.

(22) File (Art.78) shall be returned to the
office of the District Magistrate and Collector
Dahod, Gujarat, after the expiry of the period of

appeal.

(23) all other muddemal articles, being
worthless, shall be destroyed after the expiry of

the period of appeal.

(U.D.Salvi)
Special Judge,Gr.Mumbai

: 21/01/2008.

) Date of transcription of the
Judgment by the Steno h:m.}'a.i/wm.
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(iii) Date on which the Judgment
is signed by the HH Judge
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(iv) Date of delivery of the Judgment
to the Certified Copy Section:

194 | 2ores -

un eere
w200



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123
	Page 124
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137
	Page 138
	Page 139
	Page 140
	Page 141
	Page 142
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150
	Page 151
	Page 152
	Page 153
	Page 154
	Page 155
	Page 156
	Page 157
	Page 158
	Page 159
	Page 160
	Page 161
	Page 162
	Page 163
	Page 164
	Page 165
	Page 166
	Page 167
	Page 168
	Page 169
	Page 170
	Page 171
	Page 172
	Page 173
	Page 174
	Page 175
	Page 176
	Page 177
	Page 178
	Page 179
	Page 180
	Page 181
	Page 182
	Page 183
	Page 184
	Page 185
	Page 186
	Page 187
	Page 188
	Page 189
	Page 190
	Page 191
	Page 192
	Page 193
	Page 194
	Page 195
	Page 196
	Page 197
	Page 198
	Page 199
	Page 200
	Page 201
	Page 202
	Page 203
	Page 204
	Page 205
	Page 206
	Page 207
	Page 208
	Page 209
	Page 210
	Create a searchable grayscale PDF file_1.PDF
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Page 61
	Page 62
	Page 63
	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123
	Page 124
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137
	Page 138
	Page 139
	Page 140
	Page 141
	Page 142
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150
	Page 151
	Page 152
	Page 153
	Page 154
	Page 155
	Page 156
	Page 157
	Page 158
	Page 159
	Page 160
	Page 161
	Page 162
	Page 163
	Page 164
	Page 165
	Page 166
	Page 167
	Page 168
	Page 169
	Page 170
	Page 171
	Page 172
	Page 173
	Page 174
	Page 175
	Page 176
	Page 177
	Page 178
	Page 179
	Page 180
	Page 181
	Page 182
	Page 183
	Page 184


